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ARTIE 
The Right Honourable Thomas Lord} : * 2, Caſe t. 


Howard of Effingham, and Elizabeth 
Lady Effingham his Wite, late Widow 
of Sir Theophilus Napier, Bart, who S 


was eldeſt Son and Heir of. Ar Job | 
Napier, Bart. e aft N 


0 b 7 
! 
* 


Sir John Mapier, Bart. an Infant, George” 
Buckby, Thomas Denton, Sir George | p #411 3 
Warburton, John Coppin, Eq; and Reſpondents. 

Francis Brace, — | 


— 
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Et e Se 


100 8 1724. 


0: IR John Napier, grandfather of the 3 Sir John, Viner,vol.20: 


was, in his life-time, and at his death, ſeiſed of an eſtate f, 19%: *** 


in Yorkſhire of about 1550/7. per ann. for his life; with 
remainder to his firſt and other ſons, by Dame Elizabeth his 


wite, in tail male ſucceſliyely ; ; ſubjeR to a rent charge of 1000/7. 
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fer ann. for her Aife, for her jointure, commencing from his 
death; and he was alſo ſeiſed in fee of the manor of Luton. 
| Hoe and other manors and lands in the counties of Bedford and 
Hertford, of 2500 J. per ann. ſubject to great mortgages: and 
incumbrances; part of which eſtates, of about 500/. per ann. 
were ſettled by him. on his younger ſons, Archibald and Edward 
Napier, and their iſſue male. | N 


On the 2d of March, 1710, a commiſſion of lunacy iſſued 
againſt Sir ohn Napier the grandfather, and he was thereupon 
found a lunatic, and ſo continued till his death, which hap- 
pened in 1711, leaving Dame Elizabeth his widow, and four 
children, namely, Theophilus, Archibald, Edward and Frances. 
And, ſoon after his death, the whole family were engaged in 
ſeveral ſuits and controverhies, + Le their 1 claims 
to bis real and perſonal. eſtates. 1 

Sir Theophilus, the eldeſt ſon, having given a judgment of 
Soool. penalty to his ſiſter Frances, for ſecuring her portion 
of 4000/. given her by her father's will, and mortgaged his 
eſtate in Yorkſhire for 2000/.; intermarried in March, 1717, 
with the appellant Lady Efingham ; but receiving no portion 
with her, no ſettlement was made upon the marriage; ſo that 
ſhe became dowable at law of all his eſtates. 


By indentures of leaſe and releaſe, dated the 24th and 25th 
of December, 1714, reciting the marriage and the lady's right 
of dower, and that Sir Theophilus wanting monies to pay his 
debts, had ſold or intended to fell ſome, and to mortgage other 
parts of his eſtate, and that to enable-him thereto ſhe had joined 
in levying fines, and thereby barred herſelf of her dower ; and, 
that in conſideration thereof, he had agreed to make a jointure 
on her, if ſhe ſurvived, and a proviſion for their iſſue male; 
and alſo reciting, that Sir Thesphilus. had agreed to ſettle the 
Yorkſhire eſtate, of about 16007. per ann. as after expreſſed ; 
and that ſuch eſtate was ſubje& to the 1000 J. per ann. rent- 
charge, and alſo mortgaged to Lord Trevor for 6000 J. and 
| Intereſt, and charged with 4500. and intereſt to the ſaid Frances 
Napier, and that Sir Theophilus had agreed, that the ſaid debts 
ſhould be paid out of the Bedfordſhire eſtate ; he, in conſidera- 
tion of the premiſſes, ſettled the Norꝶſbire eſtate to the uſe of 
ſuch perſon or perſons, and bor ſuch eſtates and uſes, as he 


and 
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and his Lady ſhould, by deed, jointly appoint ; and, for want 
of ſuch appointment, to the uſe of them two, for their lives, 
and the life of the ſurvivor of them, and in bar of her dower ; 
remainder to the heirs male of their two bodies; remainder to 
Sir Theophilus, and his heirs and aſſigns for ever: With a power 
of revocation by Sir Theophilus and his Lady, and a covenant 
from him to diſcharge the ſaid debts, out of the Bedfordſhire 
eſtate ; and that the Torłſbire eſtate ſhould only be charged with 
the rent-charge of 1000/7. per ann. and be enjoyed by his ſaid 
wife clear of all other incumbrances. 


On the 28th of December, 1715, Sir Theophilus made his will; 


and thereby deviſed to his Lady and her heirs, the inheritance of 


his eſtate in 7orkſbrre, and allo 400 J. per ann. out of his Bed- 
fordſhire eſtate ; and gave her all other his lands and eſtates, in 
the counties of Bedford and Hertford, for life, without impeach- 
ment of waſte ; remainder to his nephew the reſpondent, Sir 
| Jobn, and his heirs; ſubject to a proviſo, that he ſhould not 


diſturb the Lady in the enjoyment of the lands deviſed to her; 


and having charged all the premiſſes with the payment of his 
debts, he made his Lady ſole executrix, and reſiduary legatee of 
all his perſonal eſtate. 


The ſeveral ſuits and controverſies ſubſiſting in the family 


touching the real and perſonal eſtates of Sir Jobn Napier, the 
grandfather, were afterwards referred to the Lord Trevor ; who 
having made propoſals of accommodation, the fame were reduced 
into articles, dated the 21ſt of December, 1717, between 


Lady Napier, the grandmother, of the firſt part, Sir Theophilus 


of the ſecond part, and the ſaid Archibald and Edward Napier, 
the reſpondent Sir Jobn Napier, and Elizabeth his ſiſter, ſon 
and daughter of Archibald, of the third part ; whereby it was, 
among other things, agreed, that the manor of Luton, and 
ſeveral other manors and lands in the counties of Bedford and 
Hertford, ſhould be ſettled on Sir Theophilus for his life, 
without impeachment of waſte, provided he left on the pre- 
miſſes, at his death; 3000/. worth of timber; remainder to 
his firſt and other ſons in tail male; remainder to Archibald 
Napier for his life, and to his firſt and other ſons in tail male; 
with like remainder to Edward Napier, and his firſt and other 
ſons in tail male; remainder to Sir Theophilus's right heirs ; 


with a power to Sir Theophilus, and each ſucceeding tenant for 
2 ; life, 


1724. 
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life, to make a jointure of any part of the premiſſes, except 
the manſion houſe and park; or by way of rent- charge, ſubject 


to taxes, on all the premiſſes, not exceeding 3001. per ann. 


and that the premiſſes ſhould be alſo charged with 1000/7. to 
be paid to the ſaid Elizabeth Napier, the ſiſter, on her 
marriage, and gol. per ann. for her maintenance. It was 
alſo agreed, that the particular eſtates therein mentioned, of 
about 500/. per ann. ſhould be ſettled on the ſaid Archibald 
and Edward Napier, for their lives; with remainders to their 
firſt and other ſons in tail male, with remainders over ; and 
with particular powers of charging the ſame : And that all the 
reſt of Sir John Napier the grandfather's eſtate, both freehold 
and leaſehold, in the counties of Bedford and Hertford, ſhould 
be veſted in truſtees, in truſt, to be ſold for payment of his 
debts mentioned in a ſchedule annexed to the articles ; 
amounting in the whole, for principal monies, to 12, 5691. 
beſides a great arrear of intereſt; ſubject to a proviſo, that if 
Sir Theophilus, or his heirs, ſhould 'pay the ſame in eighteen 
months then next ; then the truſt eſtates ſhould be ſettled or 
conveyed to Sir Theophilus, his heirs and Te reſpectively; 


but in caſe Sir Theophilus, or his heirs, ſk6uld make default in 
ſuch payment, then the truſtees, and their heirs, ſhould ſell 
ſo much of the truſt eſtates as ſhould be ſufficient to pay 
ſuch debts; and convey the ſurplus thereof to Sir Theophilus, 
his heirs and executors, reſpectively; and that the perſon in 
poſſeſſion of the manſion houſe ſhould keep it in repair, and 
not diſpark the park. 


"TS: reſpondent Sir John, and his ſiſter, being infants, and 
conſequently not bound by theſe articles, unleſs confirmed by 
the authority of Parliament ; an a& was therefore, 4th Geo. I. 
obtained, whereby the articles were eſtabliſhed ; and, that the 
ſame might be the better performed, it was, inter alia, enacted, 
that all the manors, lands, hereditaments and leaſehold eſtates, 
late of the ſaid Sir John Napier, the grandfather, in the counties 
of Bedford and Hertford, ſhould, from and after the 24th of 
June, 1717, be veſted in certain truſtees therein named, their 
heirs, executors, and adminiſtrators, freed and diſcharged of all 
uſes and eſtates, which might be claimed under any ſettlement 


or will executed by the Gi Sir John Napier, the grandfather ; 


upon truſt, with all convenient ſpeed, to ſettle or convey the 
manors and lands, by the articles agreed to be ſettled, to and 
e for 
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for the uſes and eſtates therein mentioned ; and that the faid — 


truſtees ſhould, after the 25th of June, 1719, ſell and diſpoſe of 
all or any part of the reſidue of the ſaid eſtates, both freehold 
and leaſehold, not by the articles agreed to be ſettled ; and, out 
of the monies ariſing by ſuch ſale, pay the ſaid Sir John Napier, 
the grandfather's debts, as well thoſe in the ſchedule to the 
articles, as alſo all other his juſt debts; and pay and apply the 


overplus of the monies, if any, to Sir Theophilus, his heirs, ' 


executors, and adminiſtrators ; and convey and aſſure ſuch part 
of the ſaid freehold and leaſchold eſtates, as ſhould not be by 
them ſold for the purpoſes aforeſaid, to Sir Theophilus, his heirs 
and executors : And it was further enacted, that if Sir Theophilus, 
his heirs, executors, or adminiſtrators, ſhould, before the 24th 
of June, 1719, pay all the faid debts ; then the truſtees were to 
convey the reſidue of the ſaid freehold and leaſehold premiſſes to 
Sir Theophilus, his heirs, executors, or adminiſtrators, reſpec- 
tively, for their own uſe and benefit. 


Sir Theophilus, in order to make a proviſion and jointure for 
Dame Elizabeth his wife, by deed poll, dated the 26th of 
March, 1718, in conſideration of his marriage 'with her, and 
in purſuance of the power given him by the faid articles and 
act, did grant to her, in caſe ſhe ſurvived him, an annuity of 
zool. per ann. ſubject to taxes, payable quarterly out of the 


ſettled eſtates, for her life, for her > Mets with power of 
diſtreſs. 


By indenture tripartite, dated the 16th of Fly, 1718, reciting, 
inter alia, the former ſettlement of the Torkfbire eſtate on Sir 
Theophilus's Lady, for her jointure ; and reciting alſo the ſaid 
act, and Sir Theophilus's intentions to ſell the Yorkſhire eſtate, 
but that it could not be ſold without his Lady's joining therein; 
and that he was deſirous, the lands in Bedfordſhire ſhould be 


ſettled on his Lady as a compenſation for parting with her 


laid jointure ; but that ſuch lands were veſted in truſtees for 
payment of debts, as aforeſaid, and that he could not make 
a good title thereto till the debts were paid and the lands 
conveyed to him; Sir 7 heophilus therefore, in confideration of 
the premiſſes, and in order to make his Lady an equivalent, or 
compenſation for her ſaid jointure, which was valued at 1 500“. 
Per ann. granted and affigned the farms and lands therein 


particularly mentioned, to truſtees and their heirs, to the uſe 
Vor. III. 


"SY | of 
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of himſelf for life, without; impeachment of waſte ; remmaliier- 
to the truſtees and their heirs, upon truſt to convey the ſame 
to ſuch perſon, and for ſuch eſtates and uſes, as his Lady, by 
her will or deed in writing, notwithſtanding her coverture, 
ſhould direct and appoint; and, for want thereof, to her right 
heirs. With a power, that if Sir Theophilus ſhould have more 
than one ſan, or any daughter by her, to charge ſuch premiſſes 
with 40001. for them, to be paid immediately after his Lady's 
death, and not otherwiſe; and a covenant from Sir Theophilus, 
that he would, with all convenient ſpeed,” pay all Sir John 
Napier's debts, and procure the lands charged therewith, to 
be conveyed, by the truſtees in the ſaid act, to Sir Theophilus 
and his heirs, . and do any other acts of aſſurance; and that /the 
premiſſes ſhould be held free from incumbrances: And, as:a 
ſecurity for his Lady's enjoying the ſaid premiſſes, he entered 
into a recognizance of 15, ooo. penalty, Fobdiudiſhd WO 
purpoſe. 4b [ 2x SY 16 yd-obgn 
125 AD NCQ 
Sac after this cement. Sir Theophilus ſold the Tr hr 
eſtate to the Marquis of Carmarthen for 40, oool. and theredut 
paid the greateſt part of the debts mentioned in the ſchedule 
to the articles, and in the act, and left 13,0007. of the purchaſt 
money in the Marquis's hands, on a mortgage at intereſts ito 
ſecure him againſt the rent- charge of 10001. per ann. to Lady 
Napier, t the grandmother, for her life; and 19004. other part 


of the purchaſe-money, was placed by Sir N e in the 
hands of Mr, Biting hom, his ſteward. 4 8 o 21dÞb 


* 
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"Sams. ſhort time 8 Archibald Napier d died; leaving 
the reſpondent Sir John, his ſon and heir; and Elisabeth his 
daughter. And on the 5th of May, 1719, Sir TBeophilus died 
without iſſue, leaving Dame Elizabeth, his relict, and the 
reſpondent Sir John, his nephew and heir at law; who, by 
virtue of the articles and act of Parliament, became tenant in 


tail of the eſtates in the counties of Bedford. and Hertford. of 


about 1000 J. fer. aun. charged with the 3001. per ann. ſettled 
in jointure on the widow, and with the 10004. for his ſiſter 
Elizpbeth's portion, and 40 J. per ann. for her maintenance; 
and the reſpondent alſo, as heir at law of Sir Theophilus; became 
intitled to the ſurplus of the truſt eſtates, veſted ap the acti cin 
#6 abt after the eine were 11 e 101 63-10 10916 
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The day after Sir TBeophiluss death, his Lady, being his ſole 
executrix and reſiduary legatee, proved his will; and, by virtue 
thereof, poſſeſſed all his ready money, goods and arrears of rent, 
and other perſonal eſtate of great value; and likewiſe received 
the 19001. remaining in Mr. Ellingbuam's hands, beſides the 
13, 00. and intereſt due on the Marquis of Carmarthen's 
mortgage, being OPEN? in be te to un to about 


400 
In June, 1719, the reſpondent Sir John exhibited his bill in 

the Court of Chancery againſt Lady Effingham, as the relict of Sir 
Theophilus Napier, and againſt Edward Napier and the truſtees, 
pray ing an account of Sir Theophilus's perſonal eſtate; and to have 
ſatisfaction for a defect of reparations of the manſion-houſe, 
the ſame being left by Sir Theophilus, at his death, greatly out 
of repair: The bill alſo complained of the ſeveral ſettlements 
made by Sir Theophilus in favour of his Lady, except thè 300]. 
per ann. jointure, made purſuant to the act; and prayed, that 
thoſe ſettlements might be ſet aſide, and that the mortgages and 
other ſecurities, paid off by Sir Theophilus, might be aſſigned 
to attend and protect the ſeveral reverſions thereon ; and that 
the truſtees in the act of Parliament might ' convey the” truſt 
eſtates; according to the articles and act. Whereupon Lady 
Effingham exhibited her croſs bill againſt the refpondent Sir 
Fobn: Napier, and the truſtees and others, to have the" truſt 
eſtates, not ſettled on her, ſold for payment of the remaining 
debts of Sir Fobn Napier the grandfather, and to be repaid the 
monies advanced by Sir Theophilus, in diſcharging the mort- 
gages upon the truſt-eſtate, as belonging to her as exetutrix ; 
and to have a conveyance made to her and her heirs, of the eſtate 
ſettled on her * the deed of July, N 


To Sh theſe bills, the ſeveral defendants 190 in their 
anſwers, and witneſſes were afterwards examined; but, pending 
theſe proceedings, the old Lady Napier the grandmother Wan. 
— her n of 1000/7. per ann. determined. 

;1 | Dil! 176 

On the ck of 1 1721, both cauſes were a 
before the Lord Chancellor Macclesfield ; who decreed, that ſo 
much of the traſt-eſtatez/'as was not compriſed in chcb Nettle- 
ment of the 16th of July, 1918, ſhould go and bb applied 
according to the act; and as to ſuch ſettlement, his Lordſhip 


declared, 


* 


1724. 
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declared, that no fraud or cireumvention ane to ſet it 0 
or to prevent the Court from carrying it into execution; and 
therefore diſmiſſed To much of the reſpondent Sir oh Napiervg 
bill, as ſought to ſet afide that ſettlement; and declared) fts 
plainly appeared, that Sir Theophilns's intention was thereby to“ 
ſettle lands of the value of 500 “/. per ann. on the Lady EHU 
ham and het heirs; and it bag alledged, that the hands therein! 
compriſed, excluſive of the manor of Shitlington, were upwards" 
of gool. per ann.; that the manor itfelf was 1801. per ann. 
and that there was reaſon to believe, Sir Theophilus did not 
know the value of it, or was not appriſed that it was included; 
in the ſettlement, it being then inſerted between two ſtmall 
farms, and ſo likely to paſs unobſerved, and not taken notiet 
of by him; it was referred to the Maſter, to enquire into the 
annual value of the ſaid manor, and ſtate the fame, with All 
eircumſtances relating to the inſerting it in the ſettlement}. 
and alſo to ſtate the annual value of the other lands therein 
compriſed ; and decreed the truſtees to convey ſuch other lands 
to the Lady Effingham and her heirs, as the Maſter ſhould; 
direct, when the debts ſhould be paid out of Sir Theophilus's: 
perſonal eſtate; ' but as to any conveyance of the munor of 
Shitlington, his Lordſhip reſerved the conſideration thereof, 
till after the Maſter's report.—As to the debts paid off by Bir 
Theophilus, and the mortgage terms by which the ſame: were 
ſecured being aſſigned to him, and whether they ought to 
have attended the inheritance of the lands, or whether the 
Lady Effingham, as his executrix, ought to have the benefit 
thereof, as part of his perſonal eſtate ; his Lordſhip declared; 
that the mortgage terms which had been aſſigned by Sir 
Theophilus, were, in his executrix, a truſt for the perſons who 
were reſpectively intitled to the inheritance of the ſeveral- lands 
therein compriſed, for the protection of ſuch inheritance ; - and: 
decreed, that ſuch of thoſe terms, which concerned the lands 
belonging to the heir at law, ſhould be aſſigned to truſtees, to 

attend the inheritance of thoſe lands; and that ſuch of the mort- 
gage terms, as compriſed the lands in the ſettlement of the 16th 
of July, 1718, ſhould be aſſigned to ſuch truſtees, to protect the 
inheritance thereof. And as to the debts which affected the other 
eſtate, his Lordſhip declared the leaſehold eſtate, as aſſets of Sit 
Jobn Napier the grandfather, was liable to the payment thereof; 
and therefore diſmiſſed ſo much of the Lady Efingbam's croſs 
bill, as ſought to make the faid leaſchold eſtate, and the mort- 
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gage terms, part of Sir T. heophilus's perſonal eſtate ; and decreed, 

that Sir Jobn Napier's debts, remaining unpaid, ſhould be firſt 
ſatisfied out of the ſaid leaſehold eſtate; and, that as any mort- 
gage terms ſhould be afterwards diſcharged, the ſame ſhould be 
aſſigned to protect the inheritance of the lands therein compriſed ; 

and when the whole truſt eſtate ſhould be diſcharged of the 
debts, which it was ſubject to, then the truſtees were to aflign 
ſo much thereof, as was not compriſed in the ſettlement to the 
reſpondent Sir John Napier, the heir at law. And directions 
were given touching the repairs of the manſion-houſe, which, 
by the articles and act, Sir Theophilus was to do; and for 
taking the receiver's accounts of the truſt eſtate, timber and wood 


monies, and appointing another receiver; but no coſts were 


given on either ſide. 


On this hearing it appeared, by the inſtructions taken by 
Mr. Bennett from Sir Theophilus, for drawing the ſettlement of 


Fuly, 1718, and which were produced in Court, that there was 


an interlineation made therein, for limiting the inberitance of 
the lands to the Lady Efingham, and written in a different ink; 
and Mr. Bennett, being preſent in Court, owned ſuch inter- 
lineation to have been made by him, after Sir Theophzlus's death. 
Soon after pronouncing the decree, and before any report 
was made, the Maſter, Mr. Hiccochs, ſurrendered his office, 
and was: ſucceeded by the ſaid Mr. Bennett, by whom the ſettle- 
ment of July, 1718, was drawn; who, on the 22d of January, 
1723, made a ſpecial report, and thereby inter alia ſtated, that 
Sir Theophilus owned his Lady's kindneſs to him, in her joining 
in the ſale of the Yori/hrre eſtate, being about 1500. or 1600/7. 
per ann. ſettled. on her in jointure, and deſired to recompence 
her for it; and thereupon directed the drawing the ſettlement 
of July, 1718, to ſecure her and her heirs, at leaſt 500/, per 
ann. as an equivalent or ſatisfaction for parting with her ſaid 
jointure: That a rental of lands was prepared by him, and ſent 
incloſed in a letter to Mr. Bennett, wherein Sir Theophilus 
ſaid, he had ſent a particular of the lands to be put into his 
wife's ſettlement, which amounted to 500/. per ann. and deſired 
a ſtatute for 15,0007. might be prepared, for ſecuring the fame. 
As to the yearly value of the manor of Shitlington, the report 
ſtated the depoſitions of ſeveral witneſſes, taken on the reſpon- 
dent Sir en behalf, ſome of which proved the fines and 
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— quit-rents, and other profits of the manor, to amount to 1880. 

— per ann. and others leſs; and ſome proved the copyholds IN 
hand, belonging to the manor, to be 1100 /. fer ann and 
the fines at the WIII of the Lord; and the manor to be wörth 
between 4000 J. and 50007,” to be Told ; but concluded nothiflg 
certain as to what the true value of the manor was, or had been: 
And as to the vearly value of the lands in the ſettlement f 
Fuly, 1718, excluſive of the manor of Shitlingion, the Maſter 

certified; that the ſame were of the yearly values in the fuld 

ſettlement mentioned, fave ſome ſmall under-valuations; and Alf 

ſome over- valuations particularly mentioned in his report; and that 
ie parcel,” called Hanſcomb Laywood, valued in the rentał aud 
ſettlement” ät 131. per ann. was, together with the manor ef 
A liable to a fee-farm rent of 78/7. * 2 Nd. m ob 

0, 1164 291871 

The confirmiation of this report. and ſome. of the ſubſequent 
proceedings, having been irregular as to Sir Jobn Napier the 

infant, he, by petition to the Lord. Chancellor, co omplainedꝭ of 
ſuch irregulatitya And, on the 4th. of June, 1724, the matter 
of this petition came on to be heard, when the ſeveral inſtances. 
of irregularity being proved by affidavits, and it alſo appearing, 
that the eſtates: compriſed in the ſettlement of July, 1718, were 
of greater value than 500/. per ann. excluſive of the manor; ;of 
Shitlingten, and that the ſaid manor and profits thereof could 

de let for 200/.-per ann. certain; his Lordſhip did not think 

2 85 proper to ſend it back to the Maſter to review - his report, or 

to give judgment thereon, as the ſame then was; but ordered, 

that the order for confirming the report ſhould be. diſcharged, 

with liberty for the reſpondent. Sir John to bring a new or 

ſupplemental bill, as counſel ſhould adviſe, , to be relieved 

touching the ſaid manor of Shitlington; and, in the mean time, 

the truſtees. were to hold courts for ſuch manor, and the Maſter 

to appoint a receiver of the quit-rents and fines. thereof, and 

the fame were to be applied to pay ſuch debts as affected that 

eſtate, and the ſurplus to be put out at intereſt. on ſecurities, 

ſubject to further order; and the Maſter Was to ſtate the debts 

of Sir John the grandfather yet unpaid, and the appellants were 

to deliver to the reſpondent Sir John Napier, a fac /imie copy 

of the rental of the lands which Sir 7. heophilus,, intended, to 

be ſettled, on his Lady, and of his legter to Mr. Bennett, and 


of the indorſements thereon, containing; infra, for drawing 
the: laid ſettlement, nen TY ON 
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From the whole of this, order, and from ſo much of the 
a rec as directed an inquiry into the value of the , manor of 
Sbitlington, or any of the other lands compriſed in the ſettle- 

ment of July. 17183 and as declared that the. mortgage terms 
which had been aſſigned to Sir Theophilus, were a truſt, in his 
executrix, for the perſons intitled to the inheritance of the lands 
therein compriſed; and as diſmiſſed ſo much of the, croſs, bill, 
as, fought to make thoſe terms part of the perſonal. eſtate of Sir 
Theophilus Napier; and as poſtponed, the; conveyance to Lady 
Effingham, till the, debts of Sir John Napier ſhould be paid out 
of Sir Theophilus's perſonal eſtate; and as declared the leaſehold 
eſtates, as aſſets of Sir Jobn Napier, to bo. liable to the payment 
of the debts which affected the other eſtates; and as diſmiſſed 
ſo much of the croſs bill, as ought to make thoſe leaſehold 


eſtates part of the perſonal eſtate of Sir of beophilus heal, ; 
on CE Loly Eftngoam WE 0 NOUS: 
5 9d on;yert 40233 
0 Sie vob Napier, the infant, alſo appeded s 0 Tae of 
ey decree, as declared that no fraud or circumvention appeared 
in the ſettlement of July, 1718, ſufficient to ſet it aſide, or 
prevent the Court from carrying it into exeeution; and as 


diſmiſſed ſo much of the e Waun as related to that 
cee | hes ET 


3 ; 


Nad in | Gibbon of the original appeal, jit was ſaid, that upon 
the Lady Effinghum's agreeing to part with her ſettlement of the 
Yorkſhire eſtate, Sir Theophilus promiſed her an equivalent for it; 
and as that eſtate was upwards of 1 500/. per ann. any conveyance 
of lands in fee, in lieu thereof, could not be leſs than goo. 
per ann. But conſidering that the lands compriſed in the 
ſettlement of July, 1718, were chargeable: with 4000/7, for the 
portions of daughters, or younger children, it was but juſt 
that they ſhould be of greater yearly value than 500 J. for 
otherwiſe, if the contingency happened, and 4000 J. were to 
be raiſed thereout; it was very plain, that Lady Efingham would 
not have had ſuch an equivalent as was intended for her. That 
Sir Theophilus Napier being intitled, according to the act of 
Parliament, to a conveyance of all the truſt eſtate in queſtion, 

he had a power of diſpoſing thereof as he thought proper; and 
he having directed the ſettlement © of July, 1718, to de 
prepared, and the ſame being prepared and executed after great 
deliberation, and without any circumſtance or colour of! fraud 
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2 or eircumvention, it was hoped, that the croſs appeal would be 
— 


diſmiſſed; and that the reſpondents the truſtees, in whom the 
legal eſtate was veſted, would be decreed to convey to"Lady 
Effingham, as well the manor of Sbitlington, as all other the 

premiſſes contained in that deed, and that ſhe ſhould hold and 
enjoy the fame accbrdingly; eſpecially as it now appeared, 
after ſo great examination, which had occaſioned much delay 
and expence, that the reſpondent Sir John Napier had not the 
leaſt | probability of being able to impeach ' the deed; not ſo 
much as an affidavit of any circumſtances of fraud; having been 
hitherto produced. As to the mortgage terms paid off by Sir 
7. Beophilus Napier, and of which aſſignments were taken bo, 

or in truſt for him, his executors and adminiſtrators,” it was 
hoped, that the Lady Effingham, as his executrix, was entitled 
to the benefit thereof; becauſe thoſe aſſignments were taken 
after Sir Theophilus had made his will, whereof he conſtituted 
his wife ſole executrix and reſiduary legatee; ſo that when he 
took them in his 'own' name, he well knew they would of courſe 
veſt in her: And it was conceived to be much more unte- 
ſonable, that the reſpondent Sir John Napier ſhould: have the 
benefit of theſe terms, when there was not the leaſt proof that 
Sir Theophilus ever intended it; but, on the contrary, that he 
intended his wife to have the full benefit thereof. That the 
covenant in the ſettlement of Fuly, 1718, whereby Sir Theophilus 
agreed with his wife's truſtees to pay Sir Fohn Napier's debts, 
was intended only that ſhe might enjoy the eſtate thereby 
conveyed for her benefit, clear of any of the debts of Sir John 
Napier; and therefore ought not to be extended beyond that 
intention, ſo as to exempt the truſt eſtate from the payment of 
thoſe debts, according to the act of Parliament, or to make 


Sir 7. beophilus, or his perſonal eſtate, pay the ſame, unleſs the 


reſidue of the truſt eſtate was deficient ; eſpecially, as the 
reſpondent Sir John ſought to ſet aſide that very deed, under 
which, upon this part of the caſe, he claimed this advantage. 
And foraſmuch as the leaſehold eſtate, formerly Sir Jobn 
Napier s, was by the act, after diſcharge of the Hides! veſted 
in Sir Theophilus, his executors and adminiſtrators, to which 
Lady Effingham, as his executrix, was entitled, as well as to 
his other perſonal eſtate; it was conceived, that this leaſehold 
eſtate ought only to be liable, in reſpe& of its value, to a 
proportion of the debts charged on the truſt eftate in general, 
and that no direction ought to have been given for a  fale of it; 

and 
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Bt 2 e becauſe Lady A had been at the charge * 
of renewing the leaſe, and, by her anſwer to the original hill, GC, 
had admitted aſſets of Sir Theophilus, ſufficient to anſwer any 

demand of the reſpondent: And as to the coſts of the ſuits, it 

was inſiſted, that there did not appear any ſufficient reaſon, 

why the appellant Lady Effingham had forſeited, Or Was not 

entitled to her coſts; and that therefore, ſhe, ought. to receive 

the ſame, either from the reſpondent Sir Jain Nair, or at 

leaſt. out ae e, "9 « Þ 
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To all this, it Was n on che part 3 the reſpondent T. Lutwyche. 
Sit Jahn, that as to the inquiry directed by the decree, it was 8 
highly reaſonable; and that the circumſtances of inſerting the 
manor of Shitlington in the rental, and alſo in the conveyance 
of the lands to be ſettled on Lady Effingham, between two 
ſmall farms of 91. and 4/7. per ann. each, and there being 
lands ſufficient to anſwer 5001. per ann. excluſive of the manor 
which was of conſiderable yearly value, were, conceived to be 
ſufficient grounds for the court to direct ſuch an inquiry; 
eſpecially as it was the caſe of an infant, whole inheritance | | 
was to be bound, and where the defence of his title appeared | 
to have been greatly neglected and miſmanaged. That the | 
appellants acquieſced in this inguiry, until it came out, that 
the eſtates compriſed in the ſettlement of July, 1718, notwith- | 
ſtanding what Was ſtated by the report, amounted to more than 
500 J. per ann. excluſive of the manor of Shitlington, which 
was worth.200/.: per ann. And as to the order of the 4th of June, 
when it clearly appeared to the Court, that the infant's intereſt 
had been neglected, and that the report was defective and 
prejudicial to him; there was certainly good reaſon, as well 
to diſcharge the order confirming the report, as for giving him 
liberty to prefer a new, or ſupplemental bill, wherein every 
thing material on his part, might be regularly put in iſſue. 
That as to the mortgage terms paid off by Sir Theophilus,in, his 
life time, they were raiſed for a particular purpoſe, namely, to 
{ecure the monies lent thereon; and that purpoſe being anſwered 
by payment of the monies, the. terms of courſe became, in 
equity, attendant on the inheritance: And if this were other- 
wiſe, the monics, ſtated in Lady Efingham's anſwer to have 
been paid by dir Theophilus on account of theſe mortgages, 
would exhauft the whole truſt eſtate ; and then Sir 7 beopbilus's 
father dying ſcifed in fee of the equity of redemption of the 
Vor. III. E mortgaged 
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moftgaged pfemifles, ſuch equity was aſſets by deſdent in the 


hands of Sir Theophilus ; ; and he being entitled to the fte und 


inheritance of the truſt tate) When he paid off the mortgagtes, 
he thereby difiicumbered His Gen eſtate, and his exectfäx 
ouglit not 0 HAVE the” beneßt' thereof. As to that part of the 
decree, Which" dftécted the leaſthold"eftate of Sir Jh Nupier, 
the grandfather, to be firſt applied towards the payment of his 
debts, it was jut and reaſonable; becauſe it is the conſtant 
rule of equity, that* the perſonal eſtate of the debtor ſhall-'be 
firſt a applied in Paftnent of his debts, in eaſe of the real "eſtate; 
equity aways preferrif g the heir, to the executor or adminiſtratör. 
And as to coſts, it was inſiſted, that there was no reaſon why 
the "appellants ſhould have any; they having 'mſiſted on many 
things which wete determined againſt them, and others being 
reſerved for an inquiry; and eſpecially in a caſe Where it 
appeared, that tlie Lady an ſo large a hure of err 


? 


eſtate.” 111 it btn 101 1 Ae 10. 
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And in Appen of the vrods appeal, it was. contdadiche 
Sir Theophilns; at the time of making the ſettlement: of, July. 
1718, not having the legal eſtate in thoſe lands, could not paſs 
a legal eſtate to his Lady; and conſequently ſhe had no means 
to come at the ſame, bat by a Court of Equity. Phat, this 
ſettlement was founded upon' recitals of her being entitled eto 
much larger dower, and a more valuable jointure, than in gat 
the was; and upon the face of it, as well as from the other 
circumſtances of the caſe, appeared to be unreaſonable, and to 
contain extraordinary clauſes: Beſides, the words for limiting 
the inheritance being interlined after the death of Sir Theophrius, 
rendered it extremely doubtful, whether he intended to paſs 
away ſuch inheritance, and diſmember the ſame from his 
honour and family; but at leaſt, in this as well as any other 
caſe, where an infant's inheritance is in diſpute during his 
minority, the uſual time ought to be allowed him to ſhew cauſe 
againſt ſuch decree, on his coming of age. 


19 


Arn hearing counſel on theſe appeals, it was ORDERED 
and ApYVUpD, that ſo much of the decree of the lath of 
December, 1721, as directed, “ that ſo much of the eſtate, and 
the rents and profits thereof, as was not comprited in the 


ſettlement made by Sir Theophilus Napier, on the appellant 


40 the * Efeingbam, by the deed of ſettlement of July, 1718, 
1 „ ſhould 
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*, ſhould go and be applied according to the act of Parliament,” 
"hooks: be aftixmed.:. And as to ſo much of the faid decree, 
as ordered the reſpondent Sir John Napier“ 5 bill to ſtand diſ- 
miſſed, ſo far as the ſame ſought to ſet aſide the ſaid ſettlement 
of the 16th: ef July, 1718, the ſame; was, affirmed, with, this 
addition, viz. * unleſs the ſaid Sir, Fobn, Napier ſhall, within 
«| fix months: after he ſhall; attain his age of 21 FEATS, . ſhew 
4 cauſe to the Court of Chancery to the contrary,” And it 
Was further ORDERED, that the truſtees, ſhould convey the 
manor and lands compriſed. in the ſaid ſettlement of the 16th of 
aly;\ 1718, to the Lady Efingbam and her heirs, as t : Maſter 
mould direct; unleſs the, ſaid Sir John, Napier ſhould, within 
bx months after he ſhould, attain his; age of 21 years,, being 
ſeryed with proceſs of the ſaid Court for that, purpoſe, ſhew 
cauſeſ to the ſaid Court to the, contrary, And, it was further 
ORDZRED and ADJUDGED, that the poſſeſſion; of. the ſaid. manor 
of Shitlington, and the other lands compriſed in the Gaid deed 
of ſettlement, ſhouid be forthwith delivered to the appellants 
in the original appeal, who were at liberty to hold Courts for 
the ſaid manor in the names of the truſtees, in whom the legal 
eſtate of the ſaid: manor was veſted; and ſuch truſtees were 
to do all acts neceſſary for that purpoſe, being thereby indem- 
nified for ſo doing; and that the rents, iſſues and profits, of 
the ſaid manor and lands compriſed in the ſaid ſettlement, 
ſhould be paid to the appellants in the original appeal, and the 
heirs of the appellant the Lady Efingham, until the ſaid Sir 


John Napier ſhould attain his age of 21 years, and ſhew. cauſe 


to the contrary as aforeſaid; ſubject nevertheleſs, to the further 
order and direction of the ſaid Court of Chancery. And as 
to that part of the ſaid decree, which related to what the Lady 
Efingham was entitled to by virtue of the ſaid ſettlement; and 
the Lord Chancellor's declaration, concerning the intention of 
Sir Theophilus Napier, as to the value of the lands to be com- 
priſed in the ſaid ſettlement; and the ſeveral allegations con- 
cerning the manor of Sh:z/ington, and the order of reference 
thereupon to the Maſter, to inquire into the clear annual 
value of the ſaid manor, and to ſtate the ſame, and alſo 
the annual value of the ſaid other lands; and that the reſpon- 
dents the truſtecs ſhould convey the aid other lands to 
the Lady Efngbam and her heirs, when the debts ſhould be 
paid out of the -perfonal eſtate of Sir Theophilus Napien; and 
That hs conſideration of any conveyance of the ſaid manor 


ſhould 


1724. 
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ſhould be reſerved, till after the ſaid Maſter ſhould have made 
his report; it was ORDERED and ADJUDGED,. that the fame 
ſhould be reverſed ; and all ſubſequent proceedings, directions 
and orders of the ſaid Court of Chancery, purſuant thereunto, 
were likewiſe ſet aſide and reverſed: And as to all the reſt and 
reſidue of the ſaid decree, the ſame was affirmed; with this 
further direction, as to that part of the decree which ardered, 

that the debts remaining unpaid ſhould be firſt ſatisfied out 
„ of the leaſehold, eſtate of Sir John Napier deceaſed, and the 
<< perſonal eſtate of the ſaid Sir Theophilus Napier; that the 
Lady Efingham ſhould be firſt allowed, out of the ſaid leaſchold 
eſtate, and the rents and profits thereof by her received, the | fine 
and neceſſary charges which ſhe, paid or expended, upon, her 
renewing the ſaid leaſe; and that if the ſurplus of the money 
ariſing by or out of the ſaid leaſchold eſtate, and the profits 
thereof, ſhould not be ſufficient for the payment of the ſaid 
debts, the reſidue of the debts, remaining unſatisfied, ſhould be 
paid out of the perſonal eſtate of the ſaid Sir Theophilus Napier: 
And it was further oRDERED, that the ſaid Court of Chancery 
ſhould give directions, from time to time, as the ſaid Court 


ſhould think juſt, for carrying this judgment, and every part 
of the ſaid decree thereby affirmed, into execution. 


72 FG . ckett, Eſa; and Mary his 5 
Wife V } appel 
2 Raby, Serjeant at Law, ay Reſpondent. 8 


234 Pebruary 1724. : 


\HERE was a great intimacy, for ſeveral years, between 

Walter Pigot, Eſq; deceaſed, and the reſpondent ; Mr. 
Pigot employing him as his counſel, and ſupplying him from 
time to time with ſeveral ſums of money, as his occaſions 
required : But, Mr. Pigot ſuſpecting that a mortgage which 
the reſpondent had given him, for ſecuring the repayment « of 
part of the money ſo lent, was fraudulent, and that he had no 
title to the lands which he fo mortgaged, ' he was greatly 
diſpleaſed with the reſpondent; and on the 12th of July, 1718, 


. he 


1 
7 
4 
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he ſtated and adjuſted l with htm, and the money 
then due to Mr. Pigot for principal and intereſt being 335 /. 59. 
Mr. Pigot generouſly gave 1067. to the refpondent for his fees 


and other ſervices ; and, on the reſpondent” s earneſt ſollicitation, - 


delivered him up the mortgage, as a'ſecutity of no value, and 
accepted his bond for the reſidue of the ſaid debt, being 235 J. 


59-5 which was all the ſeourity, as the reſpondent then 
declared, he was capable of giving for the ſame: And the 
reſpondent did, at the ſame time, execute a general releaſe to 


Mr. Pigot, which he required from the reſpondent, to the end, 
as he cler) 


90 after his death, on the appellant Mary, for buſineſs 
never done; and Mr. Pigot, from that time to the time of 
his death, was not in friendſhip with the NN rs 


Mr. Pigot, many years bees his 440 and Goa the time 
that tlie appellant Mary was ſix years old, had a great friendſhip 


and acquaintance with Mr. Thornhill, her father, at whoſe: 
houſe he often lodged, uſing the ſame as his on; and being 


under many obligations to Mr. Thornh#l and his family, 
Mr. Pigot on the 13th of February, 1716, duly made his laſt 


will in writing, and thereof appointed the appellant Mary 


his executrix and reſiduary legatee; and on the 22d of March, 
1718, died. But in his laſt fickneſs, and a few days before 


his death, made this declaration touching the refpondent's bond, 
viz. * I have Raby's bond, which I keep; I dont deliver it 


CC 


up, for I may live to want it more than he ; but when I die, 


„he ſhall have it he ſhall not be aſked or troubled for ir,” " 


# + 6 


After the death pr Mr. Pigot, the reſpondent being preſent at 
the inſpection of his papers, amongſt which was found the 


lad bond, applied to the appellant Mary, and deſired ſhe would 
make him a preſent of it, but did not pretend any right thereto; 


and to induce the appellant Mary to deliver the ſame up, * 


promiſed to be her counſel, and to ſerve her on all occaſi 
as 20g as he lived ; and ſeveral of the teſtator's relations, ten 


„ 


* or. III. J F 


* 


that the reſpondent might not niake large 


„Hef 5 N power, 


1724. 
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— power, ſuch as matrimony ; the appellant Mary, in confidence 
. reſpondent's aſſiſtance and friendſhip, rephied, / Þ marry 
T1 will deliver the, bond to you the eb before homing noh 

25917101 1107 

The reſpondent having Fenn ke as the appuliens 

Mary apprehended, in many reſpects very unfriendly by her; 

and ſhe intermarrying with the other appellant, __ cauſed the 

ſaid bond to be- put i in \yit againſt the renden > 10010 

j 1 Hl. 

To ſtay the proceedings in hh . by cnuniond; ths 

reſpondent, in 1721 ,, exhibited his bill in the Court of Chan- 

cery againſt the appellants ; charging therein, that Mr. Pigat 

had given expreſs orders to the appellant Mary, to deliver up 

the ſaid bond, and prayed a diſcovery thereof, and that the ſame 

might be delivered up accordingly. 18 T04 

07d no: 

T0 this bill the appellants put in - ths, = and the 

appellant Mary poſitively denied, that Mr. Pigot ever gave her 

any orders to deliver up the bond; but owned that he declared, 

in his laſt ſickneſs, and within a few days before his death, 

that if the reſpondent proved her friend, and was not able to 

| pay the bond, the might then ſpare him, as he/deferyed;j an 
| that Mr. Pigot, at the ſame time, gave directions about his 
| funeral; and that this was tke laſt diſcourſe of Mr. Pigat to 
9 her, N the ſaid bond, or any other of hin 1 


> 


a mo eee 
On the 22d of February, 172 85 the cauſe 1 Was git before: 


the Lord Chancellor Macclesfield, who was pleaſed to decrec, 

that the bond ſhould be delivered up to be cancelled, and 

ſatisfaction acknowledged on the record of the judgment given 

by order of Court upon the ſaid bond; and that the appellants 


ſhould pay the reſpondent his colts, both at law and i in equity, 
to be taxed by the Maſter. 


4 1A 


} Db © Fr rom this decree the appellants appealed,; on + ng that it 

W. IHlemil-. Was not pretended by the reſpondent, that he ever paid or ſatis- 

„ fied'the bond in queſtion, or that the ſame was not given for 
an honeſt and Juſt debt, or that he Was not in circumſtances to 
diſcharge i it. That the appellant Mary. expreſſly, ſwore-in her 
anſwer, that Mr. Pigot gave her no orders to deliver, up the. 
bond; and as to the reſpondent's pretence, that ſuch orders 


3 were 


1 — 
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were given in conſideration of, ahd as à f recoro 1 | for his great 
ſervices, it appeared by the probs in the cauſe, that the ref 1 
dent received and accepted of 1081. from Mr. Pigott, in full 
for ſuch ſervices; which Mr. Pigott then declared he thought 


a ſufficient gratuity for what the reſpondent had done for him, 


Hie 11119019) 
and therefore required a general releaſe, w ich was accordingly 


given. That it was of very dangerous 8 to admit 
proof of parol orders, to defeat a written will ; but as this 
fact was denied by the anſwer, and not ſupported by the proofs 
in. the cauſe, the bond ought not to have been decreed. to be 
delivered up; but the moſt that ſhould have been done, Was 
to have directed a trial at law, and which the appellants « counſel 
prayed for at the hearing. That as the reſpondent's pretence 
for having the bond delivered up, was founded only upon a 
voluntary order, without any valuable confideration, and as the 
action brought upon the bond, was in the appellant, Mary's 
capacity of executrix; it Was conceived, that under theſe cir- 


cumſtances, there were not ſufficient, grounds for making the 
. decree. 14 ITY | 
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__ thee other fide it was contended, hat. a yr" order, T. Reeves, 
attended with Mr. Pigot's declarations in his laſt ſickneſs, and C. Talbot. 1| 
his expreſs directions given to the appellant Mary, her acknow- | 
ledgment thereof, and her expreſs promiſe to deliyer up the 
bond, purſuant to thoſe directions, were ſufficient evidences 
of a truſt repoſed in her by the teſtator for that purpoſe ; and 
her promiſes were alſo ſufficient to enforce a performance of 
ſuch truſt. That the reſpondent's equity was founded on 
matters within the knowledge and Privity of the appellant 
Mary, and on her own breach of truſt, in putting the bond 
in ſuit, contraty to the teſtator's orders, and her expreſs. 
promiſes; and therefore the appellants were yery juſtly. wel 
to pay the reſpondent his coſts, both at law and in equity. 


2 2 — ee a” 
— — - 


AFTER hearing counſel on this appeal, it was ORUĩU RBD Drcnxs 


and AD j upGED, that ſo much of the decree complained of, as MEET 1 
ordered, 


that the bond given by the refpondent, to Malter Jour. vol. 22. 
HPigot, Eſq; ſhould be delivered up to be cancelled; and that, "F TOR 


© ſatisfation” fhould be atknowledged on the, record. f dhe 
judgment given by order of the. Court upon the, Laid, bond; ox; 
ſhould be affirmed : : And it w as further ORD, ERED . — | 


ADJVDGED, that the FTI: part of the ſaid decree, which 


. 


directed, 


\ 
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— directed, that the appellants ſhould pay the reſpondent, his 
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«© coſts, both at law and in equity, to be taxed by one of the 
* Maſters of the ſame Court; ſhould be reverſed. | 


WW. liam Bickford, Bly and Damaris his . 
Wite, \ 5 e 


Sir William Pendarvis, Knt. and Dame) 


Penelope his Wife, Robert Hoblyn, 24 
Infant, and Charles Holt, Eſq; and erer 


Martha his Wife, = — } 


& 24th February, 1724. 


DW WA RD Heblyn of Nanſwhidden in the county of Corn- 

wall, Eſq; in conſideration of a marriage between Robert 
Hoblyn his ſon, and Grace, the daughter of Jobn Carew 
Eſq; did, by deed dated the goth of December, 23 Car. I. 
ſettle certain manors and lands in the county of Cornwall, of 'a 
very great value, on the ſaid Robert Hoblyn and the n male 
of his Wear. with divers remainders over. 


* * 


The marriage took effect; and Robert Hoblyn having eight 
ſons and three daughters by the {aid Grace, for all of whom, 
except the eldeſt ſon, no proviſion was made by the former 
deed; did, by leaſe, and releaſe, dated the 14th and i5th/ of 
June, 32 Car. II. in conſideration of natural love and affection 
for his younger children, grant and releaſe unto Sir Jobn 
Carew and other truſtees, and their heirs, the manor and barton 
of Trevedow, and divers other lands in Devonſhire and Cornwall; 


all, or the greateſt part whereof, he purchaſed himſelf, and 


nane of them were compriſed in the ſaid ſettlement of his 
father; and directed, that the truſtees and their heirs ſhould 
ſtand ſeiſed of the Premiſſes, to the uſe of himſelf for life, 
and, after his death, to raiſe by ſale, leafing, or perception of - 
the profits, 48007. for the portions of his younger children, 
as therein allotted to them; and maintenance for them in tne 


mean time, as therein appointed: Provided, that if Edward 


Hohn, his eldeſt ſon, wee was s the appellant Damarir's father, 
ſhould 


Ls ls 
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ſhould die in the life-time of the ſaid Robert, without any Tue, 
ar if Edward, outliving Robert, or the eldeſt ſon of Robert, 


Alen ſhould be living at his death, ſhould pay or ſecure the 
ſaid portions 3 then the truſtees and their heirs were to ſtand 


ſeiſed of the premiſſes, to the uſe of the right heirs male of 
the ſaid Robert for ever. And, after raiſing and paying the 
ſaid portions, the truſtees and their heirs ſhould ſtand ſeiſed of 


the fee of ſuch part of the premiſſes as ſhould remain unſold, 


to the uſe of the right heirs male of the ſaid Robert for ever: 


With power for Robert to revoke, alter, or make void, by . cecd 
or will, any-uſe, eſtate, or proviſion thereby made or created. 


1 1 


On the iſt of June, 1682, Robert, the father, made his will, 


and appointed Grace his wife, and Edward Hoblyn, his eldeſt 


{on, executors and reſiduary legatees; and thereby deviſed to 
Nobert, his third ſon, and his heirs, the ſaid manor of Trevedow, 
and all his lands in Varlegan and Cardinham, he paying to 
his ſon Carew 400. at his age of 21, and 151. per ann. 
maintenance in the mean time; and the teſtator revoked the 
faid. ſettlement, as to the portions of his ſons Robert and Carew, 


and his daughter Ann, which being 14507. reduced the charge 
on «the truſt eſtate to 33507; And he gave to the ſaid Edward, 


his eldeſt ſon, all his chattel leaſes and eſtates for years in 


Tregooſe, Tregath, Andregoath; and Nantornan, in the pariſhes 


of Higher and Lower St. Colombe, and Little Colen; provided 


he paid his brothers and fiſters what was provided for them by 
ein ſaid deed, and not revoked by the will. 


adit; Robert, the father, 'in conſideration of the mar- 


riage of his ſon Edward with Damaris Avent, the appellant 
Damaris mother, who was a fortune to him of about 4000. 


covenanted by articles, dated the 1rth of December, 1682,” that 


after his death, the ſaid Edward, and his heirs, ſhould have all 
his lands and leaſes of his tenements and mills, called 7 Trgoofe, 
Higher Tregooſe, and Weſt Nantornan, without any condition; 
and that on payment to Robert, the father, of 15007. within 


two years after the marriage, Edward, and bis heirs; mould 
have all his lands in Trevedow, Warlegan, and Cardinbam, and 
all his lands called T. rediſack in Lower St. Colombe 3 And that 


Edward and his executors! ſhould have all his leaſes and terms 


far years in two parts of 7. red: ſack. And the ſaid Damarit. 


the appellant”; s mother, therein covenanted. with the faid Robert 
Vol. III. G Hoblyn, 
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Hoblyn, to convey to kim and his heirs, all her lands in n Degen, 2, 
except Combe, upon the terms therein mentioned; and whic 


15 13: 03 Dis 98. 
the afterwards conyeyed to him accu lob ot . 0 


Fiber. the father, made no ſettlement. 3 to theſe 
articles „ nor Was the > 00 J. ever paid; but, on the IGth ef 
Aug, 168 3, Robert, the father, made a codicil! to his will, 
and therein declared, that if his ſon Edward ſhould pay to his 
ſon Robert 6ool. and to his ſon Carem 7001. within one Year 
after his death, and, in the mean time, 201. yearly; then the 
deviſes of his lands in Jrepedom, Marlegan, Cardinbam, and 
T: redifack, and the leaſes thereof, were to be void; and Edward 
and his heirs were to have the ſaid lands and leaſes: And he 
reduced the legacies in his will of 100 J. each to Grace his a wafe, 
and to his ſons Francis and Hull, to 50%. each. 1 


— at 
on thi 6th of "October following, Robert, the. father} dielt f 
whereupon Ediodrd, is eldeſt ſon, entered on ſuch part of tlic 
truſt eſtate, the uſes whereof were not revoked by his father's 
will, and alſo upon the _chattel. eſtates, by virtue of the will, 
and enjoyed. the fame reſpectively. until his death; but he never 
paid the 6007. to his brother Rgbert, or the 7001.\to his brother” 
Cureu: Wherefore, Robert entered upon the manor of Treo.” 


aw, and the lands” in Warlegan, , Cardinham, and edi 72 Jo! 
according to his ſald father's will. and codicil; and paid the 


lepakies uy Pen to the fad, Carew his brother.. 20299 
Noli 10 % 19D09 
In 9 1684; Ekiard Hoblyn died e e laring the 

r bros col child and heir at Jays an infare”? 

en upon the Io a and by re my — and ada 

dated the Iſt and 2d of July. 1688, executed by the 3 

and reciting the truſt deed, and the death of Edward, without 

leaving, heirs male of his body ; that great part of. the. eee | 
of the younger children were ſtill unpaid ; that. the truſtees 
had not taken any: of the rents, iſſues or profits of the premiſſes, 

or raiſed any money by leaſing or fale thereof ; but that ſuch 

rents, iſſues and profits had been received by Edward, during 
his life, and afterwards by the ſaid Richard, his eldeſt ſurviving 
brother. who; was now become the heir male of Robert, the 
father, the-truſtees, in order to diſcharge themſelves of their 
truſt, in a man ner agreeable to the directions of the ſaid Robert, 

Ti the 


13 5111604 113 233162 ES: 
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the Ge" 5+] 8383 of 3200. paid, or „ Ret” | to T_— 
BY paid to to them, and to be applied in payment of the portions 
of ſuch the younger children as remained unpaid. did 


convey all the truſt premiſſes, not revoked, or otherwite ſettled 


by the will and codicil of Robert, the father, to the 100 A 
Hoblyn and his heits. | 


1 
4 . * 9 * 1 1 1 
y 1 . 180 1 53 161 334 (1 


i 


In 1689, Richard: died Hlthohe iſſue, bat made yo wal. 
and thereof appointed his brother Robert executor ; ; ; who, taking 
advantage. of the infancy of his niece the app zUant Damaris, 


entered and poſſeſſed himſelf of the freehold and chattel eſtates, 
and held the fame till his death in 1704. | nts th 


2 7 71 41 


On the — of. 3 his ſon Francis Wd and voffeſſed, 


in like manner, till his death in 1711; and after him, the 
reſpondent. Robert his ſon entered and poſſeſſed all. *. _ 
eſtates. 


11 
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As ſaon as the appellant Damaris came of. As e. 'he found 
that what bad been raiſed by fines for leaſes of the truſt eſtates, 
together. with the yearly profits thereof, and by profits of the 1 
mines, had ſatisfied all the charges laid "thereon, both by the 
ſertlemeot! and will, and that there was a great overplus due | | 
to her, and therefore ſhe entered thereon ; but, for want of the 
de:ds, which were in the cuſtody of the reſpondents, or par 
under whom they claimed, and by reaſon of the truſt} 
could not aſſert her right at law. For which reaſon, in ally 
term, 1709, the appellant Damaris brought her bill in Chan- 
cery for a diſcovery of the deeds belonging to her, and for 
an accbunt of What had been raiſed out of the truſt and other 
eſtates, and to have the poſſeſſion thereof, and ſuch other relief 
as ſhould, in her caſe, be proper. All proper perſons Were 
made parties to this bill, and all the children of old Nobert, 
and their repreſentatives, admitted, by their anſwers, that they 
had been ſatisfied their reſpective portions: But two of the | 
defendants; Carles Holt and Martha his wife, pretended 2 
right to an annbity of 200/. ber aun. out of the premiffes, 
under a ſettlement fade by he er former huſband, the ſaid Richard 
Hoblyn. And"the tia 21 rancis Hoblyn,, and after his death the 


laid Robert his Tf, pretended a right to the premiſſes, as heir 
Wale of old Robefr, or under his will, 


On 


24 Cafes in Pafliamens. - 
N On the 28th of Fane, 1723, the cauſe was heard before Sir 


. Yoſeph Jetyl, Maſter of the Rolls, who declared and decreed,” 
that the appellant Damaris was well entitled to the lands and 
premifles mentioned in old Robert's ſettlement, ſubje& to the 
charge laid thereon by her ſaid grandfather; and that ſhe was 
alſo well entitled to two third parts of the leaſehold and perſonal 
eſtates of Edward her father, by the ſtatute of diſtribution ; 
and that the poſſeſſion of the lands compriſed in the deed of old 
Robert, ſhould be delivered to the appellants, together with 
the deeds of the ſame eſtate ; his Honour declaring, that it 
plainly appeared to him, that the ſaid eſtate had borne its 
| burthen, and that it belonged therefore to the appellant Damarit, 
| the heir at law of old Robert, and of Edward, his eldeſt ſon; 


| and that the appellant Damaris was. entitled to the ſurplus 


profits of the ſaid eſtate, beyond the charge laid thereon ; and 
therefore gave proper directions about the ſame, as alſo for a 
ö diviſion of the chattel eſtates, and about the perſonal eſtate * 
Edward, the appellant Damaris's father. 


From this decree, the reſpondents appealed to the Lord 
Chancellor Macclesfield ; and on the 17th day of July, 1724. 
his Lordſhip was pleaſed, on hearing the cauſe, to decree, 
that the appellant Damaris had no right to the lands com- 
priſed in old Robert's ſettlement; declaring, that the limitation 
to the heirs male therein, was coed to the male, excluſive of 
the heirs general; that the conveyance of the truſtees to Richard, 
as heir male, was good; that the , annuity granted to Martha” 
was good ; and that the deviſe to Edward, of part of the lands 
in the codicil, became void, by his non-pavment of the 6004. 8 
and 7007. therein mentioned, within one year after the teſtator's £3 
death; and therefore his Lordſhip decreed, that the bill ſhould 5 
be diſmiſſed as to every thing, but the appellant's ſhare of 2 
the perſonal eſtate of Edward, her father. | TOE Ee 8 


C. Wearg. P rom this latter decree the ee appealed; and; on 

T:Lutwyche, their behalf it was contended, that a limitation in a deed to 
the heirs male, is void in law to take effect for the benefit of 
any other perſon than the heir general; and that it always 
enures to the heir general, the law not allowing any limitation 
to an heir male, unleſs he be heir. But if ſuch a limitation 
an a deed to the heirs male, could in law enure to the males 


2 | ho 
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who were not heirs, yet even in that caſe, Edward, the appel- 
lant Damaris's father, was entitled; he being the eldeſt fon and 
heir male, as well as heir general of old Robert his father; and 
being alſo living at the death of his father, he anſwered the 
deſcription in the ſettlement; for by the expreſs words and 
manifeſt intent of that ſettlement, no other perſon was to take 
the eſtates, unleſs Edward ſhould die without any iſſue; where- 
as be left iſſue, the appellant Damaris. That Richard, the 
ſecond ſon, having therefore no title to the premiſſes, and the 
aſſignment to him from the truſtees, being only to do what 
they themſelves ought to have done, namely, to pay the ſmall 
remaining charges on the truſt eſtate, Richard could be in no 
other condition, than the former truſtees were; v/z. in truſt 
for the appellant Damaris, after ſatisfaction of thoſe remaining 
charges: So that his poſſeſſion was merely that of a tenant at 
will, or at moſt as guardian for the appellant Damaris, during 
her infancy ; and conſequently he could make no title, either 
at law or in equity, either to his wife Marthz, or any other 
perſon. Beſides, Martha had notice of the appellant Damaris's 
right; there being expreſs mention in her huſband Richard's 
ſettlement on her, that the lands therein mentioned were the 
lands of, and. purchaſed by Robert Hoblyn his father; and 
mention was likewiſe made of Edward, as the eldeſt ſon of 
Robert the father ; and covenants were therein contained againſt 
the acts of both of them. But even if this were not ſo, yet 
Martha had ample ſecurity for her annuity of 2001. per ann. 
out of other eſtates of the Hoblyns, of the yearly value of 600/. 
which came to her huſband Richard by the ſettlement of 
Edward his grandfather; and to which eſtates the appellant 
Damaris made no claim, That as to the eſtates deviſed to 
Edward by the codicil, no laches were imputable to him for 


not paying the portions of Robert and Carew, his brothers, at 
the time thereby limited for ſach payment; he dying before 


that time came, and was therefore prevented from complying 
with the condition, by the act of God: And the long infancy 


of the appellant Damaris was a ſufficient excuſe for her, even 


if the portions had yet remained unſatisfied, but which was 
not the caſe. As to the eſtates of Tregooſe, Higher T regooſe, 
and Nantornan, part of the lands in old Robert's ſettlement, he 


had a power of revoking the uſes thereof; and having by 
Vo. III. H articles, 


— — 
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—— articles, on the marriage of his eldeſt ſon Edward,” covenanted 


4724 


— abſolutely, that the ſame ſhould be to him and his heirs, the 


J. Willes. 
C. Talbot. 


appellant Damaris, as the heir of Edward her father, had an 
undoubted right to thoſe lands, and to the rents and profits 
thereof from his death; and therefore, whoever had received 
ſuch rents and profits during the 20 years of her infancy, were 
accountable to her for the ſame in a Court of Equity, as her 
truſtees. That tho' the appellant Damaris was the heir both 
of Robert her grandfather, and of Edward her father, who died 


poſſeſſed of the premiſſes, yet ſhe had not the leaſt proviſion 


made for her by either of them; and therefore, as being an 


beir at law, ſhe ought not, unleſs in a very clear and undoubted 
caſe, to be debarred of her right; more eſpecially, as there was 


{o large a proviſion for the heirs male of the body of Robert 
her grandfather, by the eſtates ſettled on them by Edward her 
great grandfather, of about 600 J. per ann. and which the 
reſpondent Robert was in the quiet poſſeſſion of. Upon the 
whole, as the reſpondent's pretence of claim was contrary to 


the fixed and eſtabliſhed rules of law, contrary to the expreſs 


words and intent of the ſettlement, marriage articles, will and 
codicil of old Robert, and againſt an heir who would otherwiſe 
be diſinherited, notwithſtanding her mother's fortune; it was 
hoped, that the latter decree, as to the real eſtate, would be 


reverſed ; and the former decree, made by the Maſter of the 


Rolls, revived. 

On the other fide it was inſiſted, that the manor of THevedow, 
and the lands in Cardinham, Warlegan and 'Treviſeck; were 
deviſed by the will of old Robert, to Robert his third ſon and 
his heirs, who was the reſpondent Robert's grandfather ; and 
that ſuch deviſe was not revoked or altered, either by the 


| articles or codicil. That in the caſe of a truſt. deed, a Court 


of Equity will conſider the intention of the parties, as well 
a8 in the caſe of a will, or articles; that it was plainly the 


5 intention of old Robert Hoblyn, to continue his eſtate in the 


male line of his family ; and therefore he had expreſly given 


| the redemption « of the lands, ſubject to the portions and main- 
tenance of his younger children, not only to his eldeſt ſon 
Edward. but to ſuch eldeſt ſon as ſhould be living before the 


ſaid portions became payable, who ſhould pay or ſecure the 
ſame 
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Fame according to the ſaid truſt deed; and which was accord- 2 87 
ingly! done by Richard, under whom the reſpondent Robert! 
<laimed. That the conſtruction contended for by the appel- 
lants, was higbly unreaſonable ; ; for if that ſhould prevail, 
though the eldeſt ſon of old Robert living, at the time when 
the portions became payable, ſhould actually redeem the eſtate, 
by paying the portions according to the expreſs words of the 
proviſo, yet he muſt not keep it; but immediately yield i it up 
to the appellant Damaris, as heir general of the family, That 
there was much leſs reaſon for making ſo ſtrained a conſtruction 
in her favour, becauſe ſhe had an ample proviſion beſides; ſhe 
haying not only her mother's whole fortune, but Yeti two 
thirds of the perſonal eſtate of her father. | Beſides, ſuch a 
conſtruction would tend to impeach | the title of ſeveral | pur- 
chaſors for a valuable conſideration, and who had purchaſed 
| without any notice of the appellant” 8 pretended right; for one 
part of the truſt eſtate was ſold by Richard, for raiſing money 
to. pay the portions charged thereon ; and under that title, ſeveral 
leaſes had been granted, fines levied, and marriage ſettlements 
made. And laſtly, if the appellants ſhould prevail, all the 
parties would be involved in an account of profits for above 
40 years paſt, which at ſuch a diſtance of time, would be 
attended with great hardſhips and inſuperable difficulties; 
inaſmuch as the perſons who were in poſſeſſion of the premiſſes 
for the firſt 25 years after the death of Edward, the appellant's 
father, enjoyed the ſame without any interruption: And there- 
fore it was hoped, that the laſt decree would be affirmed, and 
the appeal diſmiſſed with coſts. 


Bur after hearing counſel on this appeal, it was ORDERED and ener 
ADJUDGED, that the decree of the Lord Chancellor ſhould be reverſed. 
reverſed, and the decree of the Maſter of the Rolls affirmed ; 3 
with this additional order and direction, that the reſpandents 
Charles Holt and Martha his wife, during their joint lives, and 
the ſaid Martha, in caſe ſhe ſurvived her ſaid huſband, ſhould 
have, take and enjoy, during the natural life of the ſaid Martha, 
the annuity or rent charge of 200. per aun. according to the 
form and effect of an indenture bearing date the 23d of October, 

1693 ; and, that the Court of Chancery ſhould cauſe an inquiry 
to be made into che value of the lands ſubject to the ſaid 


2 2 annuity; 3 
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— annuity; and that if the ſaid annuitants, or either of them, 


a. ſhould levy, receive, or take any part of the {aid annuity out {1., 
the lands decreed to the appellant Damaris, the ſaid Da ar, 
her heirs or aſſigns, ſhould be reimburſed and repaid the ſame, 

out of the other lands, ſubject by the ſaid deed, to the payment 

| of the ſaid annuity or.rent-charge; and that the Court of Chan- 


cery ſhould give ſuch directions, in purſuance of this Jade men. 
as ſhould be juſt. 


Cas 4. Patrik Eis, and Micha! ll, = Appellants. 
George "Robinſon and Ann his Wiſe epondems) 
and. 72 illiam Court, "do" * 


12th March, 1724. 


ILLIAM Alcach, of Dublin, Eſq; being ſeiſed of * 
conſiderable real eſtate of the yearly value nr 1000/7. and 
alſo poſſeſſed of a perſonal eſtate of about the value of 50,060. 
on the 12th of April, 1717, made his will; and thereby deviſed 
part of his real eſtate, to the value of 3001. per ann. to William * 
Alcock, of Waterford ; ; and bequeathed ſeveral legacies to divers 
perſons, and in particular to the appellants and others 15 
executors, 100. each, to be executors, beſides ſeveral other © 
confiderable legacies given to them, their wives' and children, 
in all to the amount of 7000. or 8000/7. but made no devil 
or diſpoſition of the reſidue of his real or perſonal eſtate; an | 
of his ſaid will appointed the ſaid William Alcock, a proteſtant, 
the appellants Moore and Lattin, and Richard Leigh, papiſts, 


executors ; and ſoon” after dying without Ane the executots 
ee the will in common form. 


The teſtator had aily one brother of the: half blood, 7 bomas © 
Ae and two ſiſters of the whole blood, namely, Ann and 
Elizabeth; Ann married Thomas Vernon, of Tunbridge in Kent, 

and both ſhe and her huſband died before the teſtator, leaving 


iſſue the reſpondent Ann Robinſon. Elizabeth, the other of the 
teſtator's ſiſters, married William Court, and had iſſue by him 


the ne William Court, One” eldeſt ſon, and four other 
| SEL. 7 | children; 
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children; and both Court and his wife alſo dying before the 
teſtator, the reſpondents Ann Robinſon and William Court, as 


and the reſpondent William Court became likewiſe entitled to 


applied to the appellants and the other executors, to deliver 


1 and alſo to have a diſtribution of the perſonal eſtate, 
undipene of by * will. 


Theſe Fang not being complied with, the . 


Exchequer in Jreland, againſt the appellants and the other 
executors, praying a diſcovery of the teſtator's real and perſonal 


eſtate, and to be relieved according to the nature of their 
caſe. 


The appellants. and the other executors put in four ſeveral 
anſwers to this bill, and thereby they confeſſed aſſets to the amount 
of 10,000/. and upwards, and ſet out a ſchedule of debts and 


of Ground on George's Quay, and Mercer's Dock in Dublin, by 
virtue of a leaſe for three lives renewable for ever; which, in 


their firſt anſwer, they ſwore was only a mortgage for years | to 
him. 


further growth of popery, from making any purchaſe of lands 
of inheritance; in order to evade thoſe laws, prevailed upon 
the teſtator in his life-time, to act as a truſtee. for them in 


lant Lartin, in the purchaſe of the lands of Athgarett, with 
its ſeveral denominations, in the county of Kildare, from the 
Lord Fitabarding, in the year 1712, in conſideration of 13601. 
And, to ſecure theſe lands to the appellant Lattin, ſo as that 
the ſame ſhould not be liable to a diſcovery, the teſtator; on 


the 25th of June, 1713, entered into a ſtatute ſtaple to the 
=. III. 1 


appellant 


his heirs at law; became entitled to his real eſtate, not deviſed | 
by the will. And the reſpondent Ann became alſo entitled to 
one third of the reſidue of the perſonal eſtate; / undiſpoſed of; 


one fifth of another third part of ſuch reſidue, according to 
the ſtatute of diſtributions. And therefore, the reſpondents 


up to them the deeds and writings relating to the teſtator's real 


1 


in Michaelmas term, 1718, exhibited their bill in the Court of 


legacies paid by them, to the amount of 4600. and upwards; 
and they diſcovered, that the teſtator died ſeiſed of ſeveral lots 


The appellants being of the popith perſuaſion, and, as ſuch, 
diſabled by ſeveral ſtatutes made in Ireland to prevent the 


the purchaſe of ſeveral lands; and, particularly for the appel- 


. 
* f 
2 9 " A 


1 
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appellint Latris fot 2 500. And to ſecure another prychate 
made by the teſtator in truſt for him, of the lands of Damadirgꝶ 
toton amd Herberubun, and their great tythes, and of — 


other lands in the ſaid county of Kildare, the teſtator, on the 
28th of November following, entered into another ſtatute ſtaple 


to the Git appellant” fer 6888, And "alfo* eb fectire 61 the 
appetlatit More; [© pürchaſe made by the teſtator of Certain 
lands in the thay bf Meath, and à houſe in the toww! ef 
Drogheda'; he, on the 7th of November, 1717 entered intb a 
ſtature ftaple tothe appellant Moore for 1 Nun ls 20} 710097 


5 QAILABI 10 qu galt ai eins 1 Sl 03 993y72} 10 50 


he appellants having thus diſcoyered, that the lands on 
Georges Quay Were held by 4 leaſe for three lives, and the 


reſpondents being therefore entitled thereto as ſpegial occupants; 


they applied tothe: Court of Exchequer, to have the leaſe 
brought into Caurt, for the further ſecurity of their title; 
and the Court ordered the ſame accordingly. Whereupon; the 


appellant Latin apprehending that the reſpondents might che 
derreed to thoſe lands, and that he would ſoon be turned qut 


of poſſeſſion; thought proper, in April, 1721, to get ther lands 


extended, under colour of the ſaid ſtatute ſtaple for ;,6999/. 
and à liberate being thereupon directed to the ſheriff of Dublin. 
the appellant Lattin was, in ee thereof, put into :p 
880 beg the ſaid lands. e eg 


a> 


Od 220g3z358h 


"The, "reſpondents. thereupon gde a pplementat' bull, 


© harging, .t that the teſtator had made ſeveral Purchaſes * of fands 


in the counties « of Kildare and Meath, in truſt for tie ROI 


14122 10 PP: 


lants, who were papiſts; and that the ſaid ſtatutes ſtaple Were 


entered into by him, to the appellants, in order to prevent theſe 


puxchaſes, from being diſcovered, and as A Collateral feeurir 


P 448 * % 


4g. aſſu re the lame: This bill alſo charged, 1 17 appell lants, 
fa hole former anſwers. to the original bill, ad omitted 'to 


__ a large ſum, of money due on a judgment, obtaibed ; 
the teſtator againſt. Thomas Dillon, Eſq; a nd therefore prayed 
a diſcovery. of all theſe matters, and to be relieved on "this 


238 110 


and their former bill, as one and the ſame caſe, 


154701 671 12100: 


The appellants anſwered this/Tapplemental-bitt; and as:tO 
the pürchaſes being made by the teſtator, in traſt for them, 
they referred to their anſwer put in to a bill of: diſcovery, 

brought 


Cafes: im Parliament. 


braboght againſt: them by ane Rear on the popery acts, a8 
proteſtant diſcoverer : and, tha appellant Moore ſaid, that the 


ſtutute ſtaplo entered into hy the teſtator ta lim for 1 500. was 
for æ va xble confideratibnA to yinuo hig oft hi bog! raclse 


164 znbeft ꝛachone on, bi ,gaiwollol & WOA 10 
The ahbe, Een ul gr, fi, La ror's altere 
having reſided in England till. after hig death? and whatever 


diſooveries they made of his effecs or gerlinge, were only 
collected from the anſwers of the appellants, and from common 
report; for all the deeds, evidenges and. Writings, which might 


be of ſervice to the reſpondents, in clearing up or making out 
theit'title-t6 the real and perſonal: eſtate of the teſtator, umdiſ- 
poſed of by his will, were in the cuſtody of the appellants, as 
his executors ; and therefore the reſpondents: made ſearch! in 
the book of the Recogniſor of the Court of Chancery indreland, 
and found; that on the th of Fady, 1713. an entry was: made 
in that book, of one ſtatute ſtaple from the teſtator to the 
appellant Lartin for 2 500 J. which was achnowledged the 26th 
of June preceding; and on the back of the leaf whereon the 
fad ſtatute ſtaple was ſo entered, a deed uf defrazance as alſo 
entered, dated the ſaid 26th of June, 191 30 and was mentioned 
to bé made between the appellant Lactin and the teſtator, 
wherein the ſaid ſtatute ſtaple was recited, and by; which 
defeazance the appellant Lattin did covenant, that he would 
extend and take in execution the town and lands of Athy garett, 
Th its Lot denominations in the Nang of Killa; 


; and 


74111 


he further covenanted, that the fame aks ot n e ge 


: 1.41 


the perſon of the feſtator : And this deed of defeazance ap ears 
ed, by the entry in the ſaid book of recognizinces,” tg have 
been entered o on t the lame day the ſtatute ftapts was Entered? On 
further ſearch. in | e ſame book, the reſp ondents Found! that 
on the 31ſt of arch, 1715, z, an entry ad therein malle of 
another ſtatute ſtaple rom 85 teſtator to the appellant Ladin, 
for 6000/1. Which was acknowledged the 28th, of Novemben, in 
the ſame year zn and on the next adjoining leaf 2 defeazance 
Was alſo entered, dated the ſaid 28th. of Nepember, 1753. made 


77181 between 


inim 11160 1 egy 
Cakes in poritament, 08 


3 
—_— 


YT betete the appellant "Lattin and the teſtator, reciting > 4 


— add ſtatute ſtaple, by which deed the appellant Lattin Rp a 


nanted, that he would extend and take in execution the town 


# Þ 4% ® 


I tythes, and ſeveral 11 15 lands therein mentioned, and no other 
, eſtate of the teſtato r, is heirs, executors, "adminiſtrators, or 
5 7 


of 4 a 


aſſigns ; and would continu the fame only in extent, until © 
he, his executors, adminiſtrators and aſſigns, were paid the 
| principal and intereſt due on the ſaid ſtatute Ntaple + : And he 
| further coyenanted, that the ſame ſhould not charge or affect 4 
1 the, erin of the teſtator. And this deed of defeazance Appear. 


| red, Wd obo SIO ©.) 
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The appellant Lattin having, by virtue of the lalt mentioned” 
ſtatute ſtaple, extended the lot of ground on George's Quay, 
and. the reſpondents not having any intimation that there SD 
any defeazance againſt the ſame, until the ſearch” was made in 
the recognizance book a as aforeſaid ; and the original defeazances _ \ 
being amongſt the teſtator's other deeds and papers in the 
cuſtody of the appellants as his executors; the reſpondents 
therefore, i in December, 1722, exhibited a bill in the. Court 
of Chancery in Ireland againſt the appellants, letting forth. 
the ſeveral proceedings in the Court of Exchequer, and inſiſt- 
ing on their right to the ſaid lot of ground on. George's Buch 5 >, 
as being heirs at law of the ſaid teſtator; and ſtating, a alto | 
that the appellant. Lattin had extended the ſame, by virt 195 
of the ſtatute ſtaple of the 28th of November, 171 3, notwith- 
ſtanding. ſuch defeazance as aforeſaid; and that the faid ſeveral 
ſtatutes! were ſo entered into by the teſtator, only to ſkreen 
the purchaſes made by him, in truſt for the; appellants; this. 
bill therefore prayed, that the ſaid ſtatutes ſtaple might be, 
ſet aſide, and that the reſpondents! might be relieved in the 
muß 

The appellbte laing dfwered; this laſt bill, = itherein * 
red to their ſeveral anſwers in the Court of Exchequer, praying 
that the ſame might be taken as part of their anſwers to the 
bill in Chancery; the cauſe was heard on the 21ſt of May, 


1724, and it appearing fully 1 in proof, by the evidence of one 
Sbg. 
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Shippy. who was clerk to the teſtator, that he was witneſs to ee 
a deed of defeazance dated the 28th of November, 1713, and — 
faw the ſame executed by the appellant Latin to the teſtator ; 

that he believed the paper writing produced to him on his 
examination, was a true copy of ſuch defeaſance, and that he 

had examined the ſaid paper, with the entry of the defeazance 

in the book in the Recognizance Office : And it alſo appearing 

by the evidence of Walter Burton, Eſq; who was, in the year 


1713, clerk in that office, that the paper ſo proved by Shippy 
to be a copy of the defeazance he faw executed by the appellant 
Lattin to the teftator, was a true copy of the entry in the 
recognizance book, of the 28th of November, 1713; that two 
ſeveral ſtatutes ſtaple, and two defeazances, were brought to him 
to be entered in the office, and that he entered the fame as 
appeared in the ſaid book: And it alſo appearing by many 
concurring circumſtances, that the defeazances ſo entered, were 
executed by the appellant Lattin to the teſtator ; the Court 
decreed an inj junction, to put the reſpondents into poſſeſſion of 
the ſaid lots of ground on George's Quay and Mercer s Dock; 
and that a perpetual injunction ſhould iſſue, to ſtay the appellant 
Lattin's proceedings upon the ſtatutes ſtaple entered into by the 
teſtator to him, as to the lands which the refpondents claimed 
as heirs at law of the teſtator: And it was referred to a Maſter, 
to ſtate the accounts of the Profits of the ſaid lots of ground, 
from the time of the extent laid thereon by the appellant 
Lattin, and alſo to take an account of the perſonal eſtate of the 
teſtator; and that the appellant Moore ST. ſtop executing 
af « extent, upon the ſtatute ſtaple entered into by the 8 
to him, until the return of the Maſter's report; and that (i 
caſe it ſhould appear there were aſſets ſufficient of the Alto 
to pay what was due on the appellant Moor's ſtatute ſtaple, the 
fame ſhould be paid thereout in eaſe of the real eſtate which the 55 
heirs at law of the teſtator were entitled to: And the Court 
decreed coſts againſt the appellants Lattin and Moore; bit che 
colts againſt Moore were to be paid out of aſſets. Ws +: 
From this decree the preſent appeal was brought ; and on C. Wea'g. 
behalf of the appellants it was inſiſted, that there Was not T.Lutwyche. 
the leaſt proof made of the | appellant Lattin's exccuting, any 
ſuch deed as that of the 25th, of June, 1713, importing a 
defeazance to the ſtatute Naple for 2500 J.; for the, perſons 
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ſuppoſed to be, witneſſes, thereto, ſwore they knew nothingcof 
the execution of, 16. þ hat the evidence offered to ſupport thi 
other pretended defeazance of the 28th of November. 17 131 whis 
ſo, jooſe and uncertain, that no otedit ought to: be givemotoiit; 
and the perſon; ſuppoſed to be a ſubſcribing »witnets:t) that 
defeggance, being examined for the teſpondents, had on his cath 
denied, that, he ever knew or heard of ſuch a deed. - That the 
entries made. in the hook of the elerk of the fecognigancꝶs in 
Changery, ought not to be admitted as evidence of ahy:ſuch 
deeds, that office being in no ſart appointed by any law or 
cuſtom, to make or receive entries of any ſtatutes ſtaple, or 
defeazances of any kind; nor hath there been any entries of 
deeds, ,uſually,, or, at any time made in the ſaid .ottice; „That 
there was the leſs;xeaſon for making ſuch entrirs in then priſtut 
caſe; becauſe there yas no proof made of the execution of: the 


deeds,;, nor was it attempted. to be ſhewn,, When, or by! whaſe 


order ſuch entries were made, or who paid for the ſame. That 
there imm ſort ot — of the — eee 


„ann a 7 it Appear, ; ne Beba ſucd 1 any 
extent or //berete upon his ſtatute ſtaple, but he was brought 
into Court by the reſpondents without any grbunds; and! yer 
goſts Were degreed to be paid to them as againſt him, olitiof 
the; teſtator's aſſets-. That if ſuch entries, not Warrantedl by 
any law, uſage, or cuſtom, ſhould be admitted as evidenee"ts 
oſtahliſn deeds, it would be of very dangerous con ſequence, 
render all property precarious, and introduce andhenceutüge 
perjury and confuſion: And therefore it was heped, that tfie 
deeree. would be reverſed, and the reſpondents bill diſmiffed 
with doſts. 10} bauism 220101 of na 190 bout 
N51 ni 101 Sd yido ble 16 notzibbs Abidn bai as 10106 
On the 1 ade it was aid, het it 3 the evidenet 
af; Mr. Shippy, the teſtator's clerk, that a defeazatice: was ele- 
cute by the appellant Lartin, to the teſtatorg bf the ſtutute 
ſtaple: for G. dated the 28th of November 1713, whereby 
certain lands in the county of Kildare, were only to be extend- 
edi ln account of that ſtatute ſtaple; and therefore the _ 
lant Latin had nb right, under any pretence Whatevel; to 
extendeany other eſtate of the teſtator's. That it appeared in 
proof in the cauſe, that the defeazances on the ſtatutes ſtaple of 
the 26th of Funt, and ag th of November, 17337 Were brought 
with the ſtatutes to be entered together in the Recognizance 
book 


Gates in Pärlikment⸗ 


bogk of the OGH of Chancery]; nnd it M8" Appeared, that the 

dtfenzandes were entered in that Bock; next NN nat rel boon 
ſtatutes ſtaple, Gn the very day 85 Wer thole ſtatutes were 
entebed it; was therefore! Buenäblt 5 Belleve, that the lame 
was done by the appbllant Latin, ot foal per ſon by bis zutho- 
tity, hoe there was HO other entiyxof we Haid ſtatute ſtaple in 
the book : And it was obfewweble, Wat i tas pot the entry 
of dhe ſtatute for 6000 I Hext to WH the defeszühee Was 
entered; that the appellant Balm ſued out his extent; anck by 
virtue thereof got poſſeſſion of the lots of round! That 
according to the ſchedules whith the sppellants Had ahnexed te 
their anſwers in the Court of Bxchequer, tie perſotal eftate 
of the teſtator/-which they had poſſeſſed themſelves of, was not 
ſufficient to pay the debts due on theſe ſtatutes ſtaple; and yer, 
by the ſame anſwets, they confeſſed to have paid Aber 8007. 
in debts of an inferior nature; and legacies to the amount of 
3000 J. and alſo to have divided among themſelves and the two 
other executotrs, all the teſtator's plate, hoùfehold furniture and 
jewels ; which it ĩs not to be imagined they Wôuld habe done, 
had the ſtatutes ſtaple been in force, or the debts due thereon 


then ſubſiſting! That neither of the appellants in their Teveral 


anſwers in the Exchequer, ever once thought fit to mention or 
inſiſt on their demands under theſe ſtatutes ſtaple, altho“ that 
bill prayed. to have the reſiduum of the teſtator's reab and per- 
ſonal ęſtate undiſpoſed of by his will: And tho' the teſtator died 
in 177%, yet the appellant Lartin did not think fit to ſet up hi 
ſtatute ſtaple till, the year 1721, which was four years after. 
wards, and When he apprehended the reſponidetits were likely to 
recoyer; the lots of, ground on George u. That the /[iberate 
ſued out on the ſtatute for 6000 I. was marked for the ſum of 
96101. and which addition of 3610. could only be for intereſt 
aceraed dus injthe-teſtator's life-time, as well as after his drath; 
whereas it was not probable; that the teſtator, . conſidering nis 
great circumſtapces, would ſuffer ſuch an arrear of intereſt te 

acerue, or that the appellant Latin, conſidering his eireum+ 
| ſtances, could Have permitted the ſame to vemain unpaidu And 
at there was no prof that he ever advance a ſingle ſhilling 
of the ſeveral ſums for which-the ſtatutes ſtaple: were noknows- 
ledged, or ever demanded or received iany! intereſt thereof the 

inference; Was iſtreng that they werd only given to ſecurdothe 
me) parghaſes ,uliorerdafcittioued. Andvthertfors It wat 
3681020994 al al 15005 19802 b od of 20143601 hoped; 
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— hoped, that the decree would — * "nd" the 8 diſ- 
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Drcxzz Asebtbingre, After Leung . coüpſel on 1 appeal, iwas 
10. l , ORDERED and AD u berp, that the ſame ſhould be diſmiſſed 


Jour. vol. 22. Wes 


p. 446. and the decree” therein complained of, affirmed; and that the 
a ppellants ſhould”) pay to the reſpondents, the ſum of 60 /: for 
their cofts in teffter of the faid appeal: And it was further 
ORDERED, that nothing 1 in this Judgment contained, ſhould be 
taken, to. be us, upon the perſonal eſtäte of the teſtator 
William Alcock, wit relation to the ſeveral” ſtatutes in the 
proceedings | mentioned, or any of them; but every perfom 
intereſted in, or claiming title to the ſaid perſonal eſtate, ſhould 
be at liberty, 1 to diſprove the ſaid ſtatutes, or any of them, either 


a 7 


1 in this ; preſent { ſuit or in the Court of ExcIequer,* r if aby 
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. other manner, as t they « ſhould be adviſed. Ret WA eee a 
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Viner, vol. 8. 


. FAN —— ageicey of eee; of the. 
Eq. ab. 3e). Vc appellant Lady Eligaberb, was poſſeſſod of A conſiderable 
ä perſonal eſtate ; eonſiſting, amongſt other; things, of ſeveral. 
ſnares in Banꝶ ſtock, South ſcu ſtock, and India ſtock, and alſo 
of ſeveral annüities payable at the Exchequer, Which the 
Counteſs had ati ſeveral- times purchaſed: in the name of the 
reſpondent Pierce, and for which he bad given to het ſeveral. 
notes or declarations of truſt; vis. One dated the , 19th, gf, 
March,” £702," whereby. he promiſed to transfer to the Counteſs 

3601. Ban ſtock, at demand, ande to be agqountable ot all 
dividends thereon, until : ſuch transfer: One other datedi the. 
23d of June, 1705, whereby he promiſed to aſſign to her? or, 

4 | 2 D 111. , 2a 


8 
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ber alt; an annuity of col. per ann. ifſuing out of the 
Exchequer for 99 years: Another annuity of 50“. per ann. 


bought of V liam Lancaſter ; 3 and another like annuity o of 


260. per ann. One other note dated the 18th of March, 1714, 
whereby he promiſed to transfer to the Counteſs, or her order, 
2000 l. South-ſea ſtock, 500 J. Bank ſock, and 500 J. India ſtock; 
and to be accountable for all dividends until ſuch transfer. 


on the Tory of which laſt note, was ; indorſed a memorandum, | 


ſigned. by the Counteſs, that the reſpondent Pierce had trans- 
ferred to Mr, Charles Egerton 890, part of the 2000/. South- 
ſea K. | 


The Counteſs haviog a power by the will of Jobn, Earl of 
Bridgewater, her huſband, to diſtribute a conſiderable part of 
his real and perſonal eſtate amongſt her children; did, by deeds 
executed in her life-time, make a diſtribution thereof, and 


thereby limited and appointed gbοο . to the appellant Lady 


Elizabeth, over and above another ſum of 5000/7. which ſhe was 
entitled to for her portion, under a ſettlement made by the Earl 


in his life-time. And as a further proviſion for her, the Counteſs 


alfo ſettled and conveyed her houſe at Sr. James 3, of the clear 


yearly value of 200 J. to the ſaid appellant Lady Ae bor 
her life, after the Counteſs's death. 


5 130 TITLE! a 0 G 83K 1 

The Counteſs was, for: ec years before her death, poſſeſſed 
of a ſtrong box with ſome drawers in it, where ſhe uſually kept 
ber jewels, and other things of - greateſt value, and which 
generally ſtood upon a table in her bed-chamber ; but being 
of ſmall dimenſions, and eaſily removed, ſhe, ſome years before 
her death, cauſed a frame or table to be made, to fix this ſtrong 
box upon, and ſecure the ſame: with ſcrews ; and, for the 
conveniency of having other repoſitories in her bed - chamber, 


ſhe ordered ſeveral drawers to be made in ſuch frame or table, 


which were diſtin& and ſeparate from the ſtrong box, kept 
under different locks and keys, and made uſe of for different 
purpoſes; and when ſhe had occaſion to ſend her ſervants 
thereto, ſhe generally deſeribed them by the drawers under my 
ſtrong box. The Counteſs was alſo poſſeſſed of ſome cabinets 


and India cheſts, which O in other room of her n at 


St; Tames's. 2 Of by 
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Lady Elizabeth Egerton, my gold pouling watch and ſeals at 
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On the 10th of Auguſt, 1711, the Counteſs made her will, 
and thereby gave to her ſon William Egerton 12000. to Her ſon 
Henry 1000/1. to her ſon Charlet $8ool. and to her daughter 
Lady Elizabeth Egerton, (the appellant) 20001.” to be paid 
within a year after her death; the alſo" gave to the Lady 
Elisabeth her gold cup, and all het Jewels, and then followeda/ 
bequeſt i in theſe words ; ; viz. I do give my ſaid daughter, the 


0 it, and my gold twey, my ftrong box, and whatſocver is in 
it; all my cheſts and cabinets, and whatſoever is in them, 
mw not otherwiſe difpoſed of by this my will.” The teſtatrix alſo 
gave to the Lady Elizabeth all the furniture in her beſt bed 
chamber at London, and the pictures and furniture in her; beſt 
cloſet, and all her Ding! dreſſing and chamber plate; andi the: 
reft of her plate and houſehold linen, ſhe gave to be equally dividz.- 
ed between her younger ſons William, Henry and Charles, and 
her daughter the Lady Elizabeth; and, after giving ſomei other 
ſpecific and pecuniary legacies, ſhe'gave the reſidue of her real and 
perſonal” eſtate to her eldeſt fon the reſpondent the Duke, his heirs; 
executors, and afſigns, and made him ſole executor of her WB: 


R EO TRY 
* 1 4 « me, F 


The Counteſs afterwards made two codicils to her Will. afl 
thereby gave ſeveral other ſpecific legacies to the Lady Elizaheth, 
and on the 23d of May, 1716, died, poſſeſſed of a very rear, 
perſonal eſtate, beſides what ſhe gave away in legacies, which 


wo Duke, as executor, poſſeſſed himſelf of. 


II * 
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The appellant Lady Elizabeth, being thin entitled to the 
ſwong box, cheſts and cabinets, and whatſoever was in them, 
at the Counteis s death, ſoon afterwards applied to the reſpon- 
dent the Duke, to have them delivered to her; but he inſiſting, 
that, as executor, he had a right to ſee what was in them, 
required the ſame to be opened, which was accordingly done; 
and in the ſtrong box, or the drawers thereof, were found the 
ſaid ſeveral notes or declarations of the reſpondent Pierre, 
together with a Bank nate and three exchequer notes of 100“. 
each, and ſome gold and filver coin, Upon which, the Duke 
Was pleaſed to cauſe a memorandum to be taken of the ſaid 
notes or declarations, and after having taken ſome time to con- 
ſider and adviſe upon the ſame, permitted the ſtrong box and the 
drawers affixed thereto, together with the ſaid notes or declarations - 
and. the other notes and things found therein, to be delivered to 


the appellant the Lady Eligabetb. 
A | In 


Cales. in, Parliament. 


n. conſequence whereof, ſhe ſoon afterwards applied to the 
reſpondent Pierce, to transfer and aſſign the ſaid ſtocks and 
annuities, and the money due thereon, to her, or as ſhe ſhould 
direct; but he refuſed ſo to do. And therefore, in Michaehpas 
term, 1717, the appellant Lady Elisabeth, brought her bill, i in 
the Court of Chancery againſt. the reſpondents, to compel | the 
reſpondent Pierce to transfer, and aſſign the "Gd ſtocks and 
annuities to her, and to account, for and. BIEN, all dividends 
from time to time received . e n 


; 
BAL 


& et! 
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T0 this bill, the ddp pot in x their ſeveral” anfivers ; 
and the reſpondent, the Duke, inſiſted on his right to the notes 


or declarations of truſt, and to all the ſtocks, annuities, dividends 


and monies, ariſing therefrom, as he was the reſiduary legatee 


of the Counteſs's will. — The | appellants | afterwards inter- 
married, and the proceedings in the cauſe, being thereupon. 
revived ; the reſpondent the Duke, in Trixity term following, 
brought his croſs bill againſt the appellants and the reſpondent 


Pierer, claiming the ſaid ſtocks and annuities, and the dividends 


and monies due thereon; and praying, that Pierce might trans- 


fer, aſſign and pay the ſame over to him, and alſo that the 
appellants might « diſcover what monies, or other things were 


found in the. d wers affixed to the ſtrong box, and that the 


ſame: might be paid and delivered to him. fm 10 0 the 


1910 5 
H 1 


Both cauſes being at iſſue, were heard on the oa of Detniber;; 


1723, before the Lord Chancellor Macclesfield, who was pleaſed 
to decree, that the original bill exhibited by the appellant' the 
Lady Pagett before her marriage, and afterwards revived; ſhould 


ſtand diſmiſſed, , but without coſts, except as to the reſpondent 
Pierce, WhO Was to have his coſts to be taxed. And in the 
croſs cauſe, it was ordered and decreed, that the appellarts 
ſhould deliver to the reſpondent the Duke, the ſaid notes er 


declarations of truſt; and ſhould come to an account before 
the Maſter for the Bank notes, exchequer bills, monies and 
other. effects, which were in the drawers in the frame or table 
upon which the ftrong box ſtood ; (except the policy of inſur- 


ance therein found) as alſo for the things and effects in a black 
deal preſs, at the time of the death of the ſaid Counteſs? of 


Bridgewater, and Which had. come to the hands or poſſeſſtion of 
the appellants, | or either of them; for the better diſcorery 


whereof 


39 
— 
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— whereof they were to be examined on interrogatories, as the 
SAI Maſter ſhould direct. And it was further ordered, that the | 

appellants ſhould pay what, upon ſuch account, ſhould appear 

to be due from them to the reſpondent the Duke, at ſuch 
| time and place, as the Maſter ſhould appoint. And as to the 
ſaid frame or table, and the drawers therein, the ſame being 
i then in the poſſeſſion of the appellants, they were at liberty to 
it keep the ſame, the reſpondent the Duke being preſent ig Court, 
5 and conſenting thereto. And as between the reſpondents, it 
was farther ordered, that the reſpondent Pierce ſhould transfer 
or aſſign to the reſpondent the Duke, or to whom he ſhould | 
appoint, the ſeveral ſtocks and annuities ſtanding in his name, 
and account before the Maſter for what he had received, on 
account of the annuities, or for the dividends upon the ſtocks, 
and pay the ſame to the reſpondent the Duke, at ſuch time 
and place as the Maſter ſhould appoint. And it was ordered. 
that the Maſter ſhould tax the appellants and reſpondent Piance, 
their coſts in the croſs cauſe, to the time of the hearing, Which 
were to be paid out of the Counteſs of Bridgewater,'s eſtate: 
But the conſideration of the future * was reſeryed til} after. 
the Maſter's report. 2750 2366 In odiie 1cT 
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c. Wearg, The appellants apprehending themſelves | a garieved "by by 


W. Poor decree, appealed from it ; and on their behal it was Argued 
Williams. that the decree was founded upon a preſumption, that the 


1111. = 
or table, and the drawers therein, was no part 'of the 2 


1. 230 1D 11 


0 3; Whereas, it was in Proof i in the cauſes, that this 4 or 
le, and drawers, were always looked upon as part © k the 


116317 


5 box, and the whole as one piece of work, being hxed 
together by ſcrews, ſo as not to be ſeparated without fiſt 
unlocking the ſtrong box ; that the ſame were ſo fixed together, 15 


$5 it; 


from-the time of making the ſaid frame or table, which, Was 


| about. two years before the date of the Counteſs's s will in 1 172 17 


i and continued ſo till the time of her death; 1. and that th 


1 - * * 448 
1 


Counteſs, when ſhe had at any time occation to mention. th | 
drawers in the ſaid frame or table, always called them” "the 
drawers of her ſtrong box. That it alſo appeared by the evi- 


hw wi wi of 444 c 


dence of the reſpondent Pierce, Who was examined as a witneſs, 


as well. for the reſpondent the Duke, as. the ' appellants, * that 
the Counteſs, when in health,” uſually locked and nnlocke 


41 71 wt & ; k a 4-4 
this ſtrong. box and drawers herſelf, but when confined to 
Wa £4 


bed, the truſted her Women to unte the ſame ; ; and 155 ie 
$ 4 * ſtrong 


* 


75 
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trons Nox and frame conſtantly ſtood in A corner of the bed- 
chamber; in vie of the Counteſs, either when in bed; or 


drawers of the ſaid frame by the Counteſs herſelf; aud that 
ſhe, Having Þoth” box and frame {6 fixed together cHHantly 7, 
before her, muſt have it in her view and intshtton; by the 


deviſe of Ber ſtrong box, to pals the framer table and drawers 


weten, to the appellant Lady Pagett, as Welllas the faid ſtrong” 
= That if any doubt remained, whether ſuch was her 
ntettiön, yet having deviſed all her cheſts and cabinets)" „ 
„aertsrver was in them, to the appellant Eady Pagere, the 
ſame 'ought' to be taken as an extenſive deviſe ; und as the Duke's 
owh 'witneſles" had- deſcribed this frame or! table, with: har 
drivers" therein, to be a cheſt of drawets, db M neſt of drawers; : 
it was preſumed to be, nevertheleſs, a cheſt; though it had 
dtawers in it, and therefore did well paſs tothe appellant Lady 
Pagell; and the rather, becauſe neither the ſald frame, table, 
or dfawers' therein, were otherwiſe diſpoſed: of: by. ther Will. 


That altho' the notes, « or declarations of truſts real be lodked 


of y i. athoever 1 as in, her Toki box, cheſts aud cabinets, Meh 
th ne ame, , 14 as, ; if every particular and individual thing . 
nie e Y. bequeathed. That theſe notes, or d eclara- 
25 truſt, being depoſited by the Counteſs, with the Ba ank 


Exchequer notes, and the will and deviſe. to the appellant, 
Lady Pagett, * fer 


cing of the Counteſs' s o penning; ſhejevi- 
deny intended to paſs all the faid notes, and all her 05 tereſt 
and property fram | thence ariſing, to the appellant ; 1 this 
deviſe ought the rather to have ſuch a conſtruction 1 in 4 Gurt 
of Equity, as it regarded only a perſonalty, and was in Favour 


of a child, for whom the Counteſs ever e the e 


inn 


14 
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On be 1 ide it was Salended. that the FER 'of the p. Yorke, 
ſtrong box by [erews to the frame or table, did not 1 the! C.Talbor. 


ſame a part of, the ſtrong box ;, Hor. could! what was in the 
drawers, of the krame, be faid to be in the ſtrong box. = Ther 


22119 


this frame or table, and the drawers thergin, vers not in the 
0 Vor. III. 1 f I] 271 NT 


; "ature 


; q ; : 8. 
1724. 
cotfifed to her chair by the fire; From whence it was reaſon- 


ably to be preſumed, that the notes, or declatations of truſt, 
ant alſo the Bonk and Exchequer notes, were depoſited in the 


* Caſes tn Parliament. 


i N . 

| Orton) nature of a Gone box, nor any way proper to: keep, things of 
un Pegs 

| 


value in, or ſuch as are commonly kept in a ſtrong, box; the 
| — locks of the drawers being ſlight and ordinary, and the: back 
| part of the frame made of thin ſlit boards. That the Counteſs 
ii conſtantly diſtinguiſhed the drawers in the frame from the 
| ſtrong box, by the appellation of e drawers under ber ferong 
| | box ; and the accordingly made uſe of them for different pur- 
| poles, keeping looſe and diſregarded papers in ſome, in others 
0 | her wearing laces and things of little value, and i in another of 
| them her running caſh, for cloaths, charity and other daily 
uſes. That this frame or table, ſeparated from the ſtrong box, 
was not in the nature of A cheſt or cabinet; and tho the appel- 
lants, by their anſwer to the croſs bill, had diſting uiſhed. and 
aſcertained” what cheſts and cabinets they Hamed, ; * yet they 
had not included the ſaid frame or table, and drawers, in it, 
under either of thoſe denominations. That it was not p pretend- 
ed, that Mr. Pierce s notes or declarations of truſt” wer ever 
kept in the ſtrong box, either at the time When the Cc Juntels 
t made her will, or at any other time; beſides, one 'of mes þ bore 
| | Yate: above two years after the will: And e even if they! Had b been 
if in the box at her death, yet the annuities and ſtocks Would 1 not 
i f ey have paſſed to the appellant Lady Pagett, by the general Ueviſe 
þ of the ſtrong box, and whatſoever was in it;; ſince neither the 
| annuities or the ſtocks could, with any propriety, be faid\to be 
in the ſtrong box. But this general deviſe ſhould rather be 
intended of ſuch things, as were of the nature of thoſe expreſſly 
deviſed, before the deviſe of the ſtrong box. That the Coun- 
teéſs made a very bountiful proviſion for the appellant Lady 
Paget, far exceeding what ſhe did for her other younger chil- 
dren; and therefore there was no occaſion to augment it, by a 
| ſtrained conſtruction to paſs the notes and effects found in the 
drawers of the frame or table, by the general deviſe of the ſtrong 
"wes cheſts and cabinets, and whatſoever was in them. 5 
b 
ö 
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DzCREE nds egos minded on this appeal, on Monday ifs I amn 
| 8 * March, 1724, a debate aroſe; but was adjourned” to the 
1 Jour. vol. 22. next day, and the Lords were ordered to be ſummoned. On 
| e the 16th, the Houſe was informed, that there Was an agrekment 
„ | between the parties; whereupon it was ORDERED, that the 
F debate ſhould be further adjourned. till the morrow at twelve 
i © clock, and the Lords to be ſummoned ; and that one cbünfel 
| of A de ſheuld then attend. Accordingly, on the next” day, 


the 


% as the Lord Pagett.“ 


Fates ti Patitament. 


che counſel being called in, Mr. Solicitot-general on the part 
of the appellants, acquainted the Houſe, * That the, parties 
40 were come to an agreement; and that the ſame was put into 
« writing and ſigned, as well by the. Duke, of Bridgewater, 
And Mr. Attorney- -general, . on, the 


part of the Duke, likewiſe acquainting | the Houſe, that his 
Grace did conſent to, and had ligned the laid written agree- 
ment; the ſame was delivered in at the bar, and being tead by 


the clerk, the following order was made. 


nan 


„ 
4 . 
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- 


. 
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40 After confideration had in relation to this altar, it is 
te. ORDERED. and ADJUDGED, by the Lords Spiritual and Tem- 
cc poral i in Parliament aſſembled, according to the ſaid: written 
60 agreement, That the decree of the Court of Chancery, made 


et the gth day of December, 1723, complained of in the appeal 
1 of the ſaid Lord Pagett and Elizabeth Lady Pagett his wife, 


40 be, 


and is hereby reverſed; 


and that the ſaid appellants 


5 1 have and enjoy, to and for their own uſe and benefit, 
nod 75 ſtrong Rog: mentioned in the laſt will of the late Counteſs 
mn of Bridge water, and the cheſt of drawers to which the ſaid 
«6 ſtrong, box was afhxed, and the 300 /, Batt "ſtock, mentioned 
« in a note, or declaration of truſt, dated the TY day of 
March, 2792, under the hand of the reſpondent Pierce. 


«©, whereby he 


*, Bank ſtock at demand, and' to be accountable for al 
760 dends thereon, until ſuch transfer ; and alſo, h the 


« appellants” hall have and enjoy, to and for their e own, uf 8, 


promiſed to transfer to the ſaid Counteſs ls | 


8 


. 


80 f 


and benefit, the ſeveral annuities iſſuing out of the Exchę- 
quer for the reſidue of 99 years, which are mentioned Pr 


cc 
61 
(0 
x id 
©s 
«c 
40 


cc 


40 deſeribed in one other note, or declaration of truſt, dated 
the 22d day of June, 1705, under the hand of, the ſaid 
Pierce, and Jar dividends and yearly payments, which beeame 
due or payable, at any time fince the deceaſe of the ſaick late 
Counteſs, for, or in reſpect of the ſaid 3000. Bant ſtock, 
or of the ſaid annuities, or any or either of them; which 
ſaid ſeveral notes, | or declarations of truſt, were found in the 
* faid drawers, or one of them, at the opening ret ſoon 
© after the deceaſe of the ſaid Counteſs; and alſo, that the 
« i appellants ſhall: retain, have and enjoy, to and for their 
own uſe and benefit, one Bank note for 2001. and three 


« Exchequer 
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« Exchequer notes for 100 J. each, and all the gold and filver 
„which were found in any of the drawers of the ſaid cheſt, 


at the time of the opening thereof as aforeſaid; and that, 


*« the reſpondents, or one of them, at the requeſt and at the 
charge of the / ſaid appellants, ſhall transfer and affign to 


« the faid appellants, the ſaid 300 J. Bank ſtock, and the 


« ſaid ſeveral annuities iſſuing out of the Exchequer, and 
deliver to the ſaid appellants the ſeveral tallies and orders 
« relating thereto: And that the faid reſpondent the Duke 


« of Bridgewater ſhall have and enjoy, to his own proper uſe. © 
«« and benefit, as part. of the re/duum of the perſonal eſtate 


«« of the ſaid Counteſs, the ſeveral ſtocks ſpecified i in one other 


<« note, or declaration of truſt, dated the 18th day of March, 
cc 1714s and figned by the ſaid Pierce, which was alſo found 


« jn one of the faid drawers, at the opening thereof as afore- 


« ſaid, (except ſo much of the Sourh-ſea ſtock of 20001. therein 


« mentioned, as appears by an indorſement ſigned by the faid 


« Counteſs, on the ſaid note, to have been transferred by the 
„ reſpondent Pierce, by her order) together with all dividends, , 


« for or in reſpect of the ſaid ſeyeral ſtocks, mentioned in the \ 


« (aid note of the 18th of March, 1714, which became due | 
«© or, payable ſince the death of the ſaid Counteſs ; and that 
e the ſaid laſt mentioned note, or declaration of truſt, be 


« delivered by the appellants to the reſpondent the Duke of 


% Bridgewater : And that the reſpondent Pierce ſhall have his 
4 coſts in both the ſaid cauſes, to be taxed by the ſaid Court, 


and be paid to him out of the reſiduum of the perſonal eſtate 


« of the faid Counteſs; but as between the appellants and the 
«« reſpondent the Duke of Bridgewater, there is to be no coſts 


«« on either fide : And that if any queſtion ſhall hereafter ariſe 


between the ſaid parties, touching the matters aforeſaid, this 
Judgment ſhall be carried into execution by the faid Court 


* of Chancery. 1 


eaſes, in, 1afliomene- wha 15 

Mah oro, Widow of C Batthobmew) | 4 M 

Young, Eſq; her late Huſband, and} |. 

allo, Widow and Legatee of Donar, . | * | ; a 

Sutton, her former Huſband; an d YAppe _ 
Arthur Young, Clerk, Executor off ay; ZH 

the faid Bartholomew Young, ee 
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William Burdett and Fun his wil } 
late Frances Roberts, one of the chil- 
dren of George Reterts, and one of. 
the grandchildren of the ſaid Thomas FAR 
bu, and John Sutton, ende 1 a 7 


— 


4 #1 / TY 
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20th March, 1724. It on: % „inder 


* 


THOMAS Sutton by his will, dated the "224 of "April, 9 Mod. z. 
1714, deviſed to the appellant Mary, his then wife, all — Len. — 
his real eſtate in the county of Suffolk, with the Cbeguer Inn, 493 Ca, 32. 
in the pariſh of St. Andrew, Holborn, for her natural life; and 2 1 * Abe 
after her death, to truſtees, in truſt to be applied to charitable . — 
uſes}; fabject to the payment of two annuities, of 20 J. and 
30 l. per ann. to a ſiſter and nephew of the 'teſtator's : And as 
to his perſonal eſtate, he bequeathed the ſame in the words 
following, viz. “ Ten, I give and bequeath unto my ſaid 
loving wife, all my perſonal eſtate, of what nature br kind 
the ſame be, to her ſole. uſe, during her natural life. Them, 
. give and bequeath unto my grandſon Thowas- Raberts, and 
to my grandaughter Frances Roberts, chijdten of my ſan ih 
© law Mr. George! Roberts, late of Goadman'si Fields, r 
the ſum of 10007. a- piece, if they attain the age of 22, er 
*© ſhall be married; but in caſe they die before that age, 8 
I give the ſame to my ſaid truſtees, to be applied to the like 
ules, as the eſtates herein before deviſed to them are direct- 
« ed. Item, I give and bequeath unto my ſaid grandaughter 
8 Frerces Roberts, after my wife's deceaſe, all my houſhold 
goods, plate and linen whatſoever. All the reſidue of my 
eſtate, of what nature or kind ſoever, not hereby by me 
. N ; « diſpoſed 
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*. diſpoſed of, I give and bequeath unto. my . "Fab 
Sutton, after the death of wp wife. RA 


8! 7 TIT 213 


g On the 5th of ember, 1717, the teſtator le a codicil 
to his will; ratifying and confirming all the deviſes and bequeſts 
thereby given o. his wife, and revoking all the deviſes. and 
bequeſts therein contained relating to charities; and diſpoſed 
of his lands and tenements, after the death of his wife, in 
; another manner; and made his wife Mary ſole executrix of his 
faid will, and ſoon after died without ue, 


8 Nr dd 


The appellant Mary proved her aid huſband's $ will nd 


wi} 
codicil, and ſome time after Wards intermarried with 1 
ame  Loung, ; 1105 od} .#.. bono Anisd sun 


1 14.5 a 


ey 1 reſp Sake Frances Roberts, having band ne g bf 
1 and being würfel to the reſpondent William Bur dell, 8 
8 their bill in Chancery, in Michaelmas term, 97175 
againſt the appellant Mary and her ſaid huſband BartBulomeu 
Young, and the ſaid John Sutton; to have an account 6 "the 
perſonal « eſtate of the teſtator, which they charged amqunted to 
6000 J. and upwards, and likewiſe of the houſhold goods, plate 
| and linen, and, to be paid the legacy of 10000. and) intereſt 
from the time of their intermarriage, or of the reſpondent 
Frances a attaining her ſaid age of 21; or, in caſe, the re par. 
dents were not entitled to the ſaid 1000 /. till after the death 
8 appellant Mary, then that the appellant Mary and. her 
huſband might be obliged to give ſecurity for payment 
e and for the delivery of the ſaid Banſteld denne 
and linen, after the appellant Mary's death. 1 


The appellant Mary and her ſaid babs, by Het anſwer 
i Seki bill, and a ſchedule thereto, ſet out the teſtator's | per- 

ſonal eſtate, "whereby it appeared not a exceed | 1700). over 

Ad above debts, Wiziies and funera ex pences: | and they 
| = ed, Pe the A arp re were not Entitled to the 1000/. 


A: 
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to her parapbernalia and widow's chamber. And the ſaid Bar- = 
tholomew Young alſo ſet forth; that the ſaid! Thomas Roberts, 

the reſpondent Frances s brother, on his attaining his age of 

21, being ſatisfied he had no title to his 16607. legacy, at leaſt 

till after the appellant Mary's deceaſe, had made him, the faid 

| Bartholomew Young, an allowance for the immediate payment 

thereof; and that before he had notice of the ſaid Thomas Sut- 

' fon's being 4 freeman of London, and on 4 preſumption that 

he had power to diſpoſe of his perſonal eſtate by will, the ſaid 

Bartholomew Young, about the roth of Juh, 1719, had given 


ſecurity to pay the, reſpondent her LOW Fes FRAY rr the 
ſame ſhould become payable. by the will. 


eri + 44 
211101 + +4 1190 * 


Iſſue being joined in the cauſe, the appellant Mary and 
her faid , huſband Bartholomew procured. an, atteſted. copy out 
of the Chamberlain of London's book, for entering the names 
of perſons made free of the faid city, of an entry bearing date 


the 1oth of January, 1677, to prove the treedom. of the ſaid 
| Thomas Sutton, of the city of London, I 


big 9d} bas ud 
* 


3 27 ; 7 fs AN. v 
On the zd of November, 1722, the cauſe came on to be heard 


at al g. before Mr. Baron Price, in the libfdiice. of the. 
Lord Chancellor; at which time, the appellant Mary prod uced. 
and read the atteſted copy of the faid entry, to prove t the fre: 
dom of the ſaid 7. homas Sutton : But Mr. Baron Price Fas of 
opinion, that the ſaid entry \ was not a ſufficient evidence. | 


ACE. to 
prove. the ſaid ' Thomas Sutton to have been a freeman 0 


© 
city of Londen,” without proving at the ſame time, the apy 
of the perſon, and that the faid Thomas Sutton the teftator, 


was the ſame Thomas Sutton, whb was meant and Monk 'by 

the ſaid entry; and therefore made no decree in relation thereto: 

But as to the other mat ters, declared, that the reſpondents 
were not entitled to haye the reſpondent PFrances's legacy paid, 
| till after the death of the appellant Mary; but that the reſppn- 


1 
dents were, i 


ith, 0 mean time, entitled, to have ſecurity for 
the payme t thereof upon her death, and were; alſo imme- 
diately 20 to aye an app raiſement,, and; account of the 
& plate, linen ah head old = and... to. have ſecurity. that 
the ſame gull 1d F " forthcoming, after the death of the appel- 
ant Mary; and therefore, decreed, that it. ſhould be referred 


101 


5 to t] he Mieter 1g ſee, if the faid, legacy, of 000 ö, Was well 
\becured, er not; a and if Hy 9 ſhould find that the ſame was futh- 


ciently 


} þ 


1724. 
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ciently ſecured, then the faid Bartholomew Young and the 
appellant Mary, were to give ſuch further or other ſecurity 
as the Maſter ſhould approve of, for payment of the ſaid 1000 /. 
after the death of the appellant Mary; and that the ſaid Bar- 
tholomew and the appellant Mary were to give ſecurity, to be 


allowed of by the Maſter, for delivery of the plate, linen and 


houſhold goods to the reſpondents, after the death of the 


appellant Mary; and it was further ordered, that the reſpon- 
dents ſhould have their coſts of ſuit out of the teſtator's eſtate, 
to be taxed by the Maſter. 


The mid Bartholomew Yo oung and the appellant Mary, con- 


ceiving themſelves aggrieved by this decree, in regard, as they 
were adviſed, the, ſaid entry in the Chamberlain of Lon- 
don's book was ſufficient evidence to prove the freedom of the 


ſaid Thomas Sutton, and that the reſpondents ought not to have 
had their coſts out of the eſtate; they preferred their petition 
of © appeal from the decree to the Lord N in theſe 


particulars. 5 a 


The reſpondents alſo preferred their petition of appeal from 


the decree, alledging, that they conceived themſelves aggrieved 


thereby, in regard the 1000/7. legacy became payable to the 


reſpondent Frances, on her attaining her age of 21, and ought 


to have been decreed 'to her, with intereſt for the ſame from 
that time; and not to wait for the fame, til the death of the 
ede TOY 


The cauſe was heard befare the 1 Lg Chancellor Macclesfeld; ö 


on theſe two petitions of appeal, upon the 25th of April, 1724; 
when his Lordſhip was pleaſed to declare, that the reſpondents 


enght to be paid the ſaid legacy of 1000/7. with OY for the 


ſame, from the time the reſpondent Frances attained her age 


ef 21 years: And did therefore order, that the ſaid decree 


thauld be varied accordingly ;. and that it ſhould be referred 
to the Maſter, to compute intereſt for the ſaid 1000/7. legacy, 


from the time the reſpondent Frances attained her age of 213; 


and with that variation, the former decree.was to ſtand. 


Before any report was made by the Maſter, Bartholomew T Dung | 


. having firſt made his will, and appointed the appellant 
Arthur H oung executor thereof; by whom the ſuit. was duly 


revived. 
Soon 
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ment. 

goon ar the . Wy Was brought, and on behalf 
of the appellants it was contended, that the entry in the Cham- 


berlain of Londan's book was a ſufficient evidence to prove the 
freedom of the teſtator Thomas Sutton, and as there was no 


diſpute concerning the identity of the perſon meant and intended 


by that entry, the ſame ought not to have been made a queſtion 


by the Court; or at leaſt, it was a ſufficient foundation for the 
Court to have directed an iſſue, to, try whether the ſaid Thomas + 


Sutton was a freeman of London, or not; in which caſe, any 
defe& in point of proof, might have been ſupplied as to the 
circumſtances of the identity, or the ſame might have been 
directed to be enquired into by the Maſter. That the legacy of 


10007. given by the teſtator's will to the reſpondent Frances, 


was not payable till after the death of the appellant Mary; 


not only becauſe all the perſonal eſtate was given to Mary, for 
her life, by the expreſs words of the will, and which could 


not be anſwered if this legacy was to be paid in her life-time ; 


but alſo becauſe the legacy was not directed to be paid when 


Frances married, or came of age, but upon that contingency, 
was to be paid on Mary's death. It might be objected, that 
the teſtator had, by a ſeparate bequeſt, given the reſpondent 


Frances, after the appellant Mary's deceaſe, all his houſehold 
goods, plate and linen whatſoever : But to this it was anſwered; 
that theſe ſpecific legacies were given abſolutely, not upon the 
contingency of Frances's marrying, or coming of age; and- in 
that, the difference between thoſe legacies, and the legacy of 


10007. conſiſted ; not that the one was to be ſatisfied after the 
death of the widow, and the other in her life-time ; but that 


the one was certainly to be ſatisfied after her death, the other 


upon a contingency only. It might alſo be objected, that by 


the will there were legacies of 10/7. for mourning, two guineas | 


for preaching the teſtator's funeral ſermon, and 100 J. to be laid 
out in his funeral, and for a grave-ſtone ; and that tho' no time 
was limited by the will for the payment of theſe ſums, 
could never be ſuppoſcd, the teſtator intended them to wait till 
his wife s death; 
Frances, ſtood upon the ſame reaſon. But to this it Was ſaid, 
that theſe legacies for mourning, &c. fell all under the conſidera- 
tion of funeral expences, which in their own nature are to be 
paid immediately, and are a debt upon the perſonal eſtate; and 
the declaring the uſes to which they were to be applied, was to 
be conſtrued as the appointing them to be directly paid; but 
VoL. III. 0 that 
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and the legacy of 1000 J. to the reſpondent 


1724. 
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that the caſe of theſe was greatly different from the 16667, 
legacy, which being a conſiderable part of the eſtate, took off, 
in a great meaſure, from the benefit of that proviſion which 
was made for the wife, without any apparent intention of the 
teſtator ſo to do; no concluſion could therefore be drawn from 
theſe funeral legacies, to aſſiſt the forced conſtruction which 
the reſpondents would put upon the teſtator's intention, in 
relation to the 1000/7. legacy, Beſides, the real eſtate deviſed 
to the appellant Mary for her life, was recovered from her; 
for want of a power in the teſtator to deviſe it; ſo that her only 
proviſion from him, was out of his perſonal eſtate. _ 


To this. it was anſwered on the other fide, that the appeſtant 
Mary and her late huſband, by their anſwer inſiſted, that the 
teſtator Thomas Sutton was a freeman of London, and that the 
appellant Mary was entitled, as his widow, to a moiety of his 
perſonal eſtate, together with her paraphernalia and widow's 
chamber; wherefore as that matter was put in ifſue, and 
examined into before the hearing, it was incumbent. on the 
appellant Mary to have proved it before the hearing ; and ſhe 
had no reaſon to expect to be indulged by the Court, with a 
liberty of making further proof of it after the hearing; and 
eſpecially in ſupport of a claim ſet up in oppoſition. to the 
will of her huſband, by which ſhe was liberally provided. for. 
That it plainly appeared to be the true intent and meaning of 
the teſtator, from the whole frame of his will, that the legacy 
of 1000/, ſhould be paid to the reſpondent Frances, upon her 
attaining 21, or marriage, no other time of payment being 
mentioned; for in every caſe, where he intended that the 
payment of legacies ſhould be poſtponed till after the death of 
his wife, as in the bequeſt to the reſpondent Frances of his 
houſhold goods, plate and linen, he gave the ſame in expreſs 
terms after the appellant Mary's death. And therefore it was 
hoped, that the Lord Chancellor's decree, and ſo much of the 
former decree as remained thereby unaltered, would be affirmed, 
and the appeal diſmiſſed with coſts. 


Bur after hearing counſel on this appeal, it was ORDERED 
and ADJUDGED, that. ſuch part of the decree of Mr. Baron 
Price, as ordered the reſpondents their coſts of ſuit out of the 
teſtator's eſtate, ſhould be reverſed ; but, that the ſaid decree, 
as to all other parts thereof, ſhould be affirmed; And it was 

8 further 
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farther ORDERED and ADJUDGED, that fo much of the decree 
of the Lord Chancellor as varied from the ſaid decree of Mr. 
Baron Price, Or. the direction of the Houſe, ſhould be reverſed. 


Walter Bagenal, Elqj - = = Appellant. 


Ann Bagenal, Widow, {Vicholas Bagenal, 
Gares Matthew, Dudle 29 3 andy Reſpondents, | 


Benjamin Burton, = — 
ziſt March, 1725. 


IN EY Bagenal, Eſq; deceaſed, the appellant's father, 

being ſeiſed in fee of the manor, town and lands of 
Dunleckny, and other manors and lands in the county of Carlow, 
in Ireland; did in the month of May, 1668, upon his inter- 


at 
— ̃b 
1725. 


a 
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Viner, vol. 4. 

p.439. ea. 8 9. 
vol. 12. p. 114. 
ca. g. vol. 16. 
p· 442. wote te 
ca. 1. 


marriage with the reſpondent Ann, in conſideration of 1 5001. 18 
her marriage portion, convey the ſaid manors and lands to 646. ca. 20. 


truſtees to the uſe of himſelf for life, and afterwards, as to a 
conſiderable part thereof, to the uſe of the reſpondent Ann, as 
a jointure, for her life; and as to all the eſtate, after their 
deaths, to their iſſue male; with ſeveral remainders over. 
Subject to a power of revoking or altering the ſaid uſes and 
remainders, except the uſe limited to the reſpondent Ann. 


The marriage took effect, and the ſaid Dudley had iſſue by 
the ſaid Ann, the appellant their eldeſt ſon, Nicholas, George 


and Dudley Bagenal junior, and Ann, Hellen, Catberine and 
Mary Bagenal. 


On the intermarriage of Ann, his eldeſt daughter, with 
Sir Gervas Clifton, Bart, it was, by articles dated the 16th of 
June, 1687, agreed, that the ſaid Dudley ſhould pay Sir Gervas 
7000/, as a portion; viz. 2000. immediately, which was 
accordingly paid, 2000/. more, to be ſecured by mortgage of 
the ſaid Dudley's eſtate, and the remaining 3000/. on a contin- 
gency which never happened. 


Dudley 
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— Pine Ae ef wurd, by deeds of W e! ——_ 
ins 16th and 17th of Oﬀober, 1688, conveyed all his eſtate to 
| trüſtccs and theit Heirs, tö his own uſe during his life and 
| afterwtds, n the ſaid JE TIN Wien an TY 


x © 4 4 


— 
” 
bag 
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| | eld Of the As 20 the ſaid Dudley s death, en as to the. lig 
| jointare after the death of his wife, to the uſe of Wolter Butler 
and Patric Cololougb, other truſtees, for 500 years, upon the 
truſts therein mentioned; with remainder te the appellant, for 
life; remainder to his firſt and every other fon, in tail male,; 
with ſeveral remainders over: And with a power for thoſe, in 
remainder, to make leaſes for any term not exceeding. 2,1. years, 
at the full improved rent, and without taking any fine. — The 
term of 500. years was declared to be upon truſt, that the 
truſtees and the, ſurvivor of them, his executors, adminiſtratos 
- and aſſigns, ſhould, out of the yearly profits of the eſtate, xaiſe 
and pay | ſeveral: yearly ſums for the maintenance and educa- 
tion of the ſaid children, until their portions became due: 
and then, upon further truſt, for the raiſing ſuch ſum and 
ſums of money out of the eſtate, not exceeding 2000“. a8, the 
fad Dudley Bagenal and Ann his wife, or the ſurvivor of them, 
ſhould limit and © sppoint + Which power was intended and 
reſerved, for paying the 2000/7. agreed to be paid to Sir Geras 
© Ol; ifton; and to be ſecured by mortgage of the eſtate, as*afdre- 
"faid, and for no other purpoſe. — And it was alſo agreed}! that 
ae krultees, or the ſurvivor of them, his (executors, admifilſtra- 


or aſſigns, ſhould mortgage, leaſe,” ſet over, or affigu, "the 
Adele, for all or any part of the faid term, for railing th e 
g of 50000. for the portions of the ſaid younger children, as 


„„ „ * 1 


_ the ſaid Dudley and Ann his wife, or the an 2 of. them, 
ould, appoint. 888 | E 


- 
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Mr. Bagenal, in purſuance of the marriage articles of Pune, 
3637. did in 169 3. or 1694, or at ſome other time, after the year 
1688, execute a deed which. was made to bear date the i6th of 
_ Ofteber, 1688, and thereby bargained and fold unto. Sir Geryas 
Cl, ifton, all the ſaid Dudley's eſtate, for 590 years; upon condition 
to be void, on payment to Sir Cervas, of 2000“. in a month 
after he ſhould ſettle 5000. per ann. jointure on his wife : And 


which deed, was intended as an execution of the. Power reſerved 


4 in 


Caſes in Parliament. 


in the ſettlement of the 17th of October, 16805 for raiſing the 
ſaid ſum of 2000 1. as aforeſaid. = 


The ſaid Dudley Bagenal was s afterwards ittainted of high trea- 
ſon, on account of the rebellion in 1688, and all his eſtate 
became thereby forfeited, and veſted in King William and Queen 
Mary: Whereupon Sir Gervas Clifton preſented a petition to 
their Majeſties for relief as to the ſaid 2000/7. and intereſt, and 
obtained an order for referring -the matter to the Attorney - 
General, who, in the year 1695, made a report, that his caſe 
was very compaſſionate ; and the then Lord Deputy of Ireland, 
having fignified to the Lords of the Council in England, that 
he agreed with the ſaid report; Sir Gervas and the reſpondent 
Ann, who was very active in managing this matter, thereupon 
procured an order to receive ſome money, and did accordingly 
receive ſome money out of the ſaid forfeited eftate. — But the 
moſt - part of the 2000/. ſtill remaining due, and the eſtate 
being by act of Parliament, veſted in the truſtees for ſale of 
the Iriſp forfeitures, whereby Sir Gervas's order for receiving the 
money became of no effect, and the appellant being willing to 
make Sir Gervas what ſatis faction he could towards the ſame ; 
certain articles were, on the 22d of June, 1700, entered into 
between the reſpondent Ann of the firſt part, the appellant of the 
ſecond part, and Sir Gervas Cl: ifton of the third part, reciting 
the articles of the 16th of June, 1687 3 that Sir Gervas had 
ſettled the ſaid jointure of 5007. per ann. on his wife; and that 
it was doubtful, whether he could in law or equity, by virtue of 
the articles only, charge the ſaid Dudley's forfeited eſtate for life 
with the ſaid 2000 J. And alſo reciting, that the ſaid Dudley 
made the ſettlement of his eſtate in October, 1688, with a 
power for him and his wife, or the ſurvivor of them, to charge 
the ſame with any ſum not exceeding 20007. ; and 9 
reciting, that during the ſaid Dudley 's life, by his attainder, 
they became incapable of executing the ſaid power; but that if 
the ſaid Ann ſurvived, ſhe might charge the ſaid ſum on the 
eſtate, for the benefit of the ſaid Sir Ger vas; and that the ſaid 


Ann and the appellant thought themſelves obliged to do what 
they could to ſecure the ſaid 2000 J. or part thereof; and in 


conſideration of 57. paid her purſuant to an agreement made 


between her and the appellant, the reſpondent Ann thereby 


agreed, that if ſhe ſhould ſurvive the ſaid Dudley, ſhe would, 


. 3 within 


54 _ "Calesiin;Parhiaments. 
5 within a, month, after his death, charge the term of go ett 
— with. the ſaid 2000/7. as, required, by Sir Ger vat, and for his uſe}, 
— with ſo much thereof as ſhould be then deficient, without 
| intereſt; and the appellant did thereby alſo agree, that if che 
l faid Aun ſhould: die, before Dadley, ſo that the faid-!20007 
| could. not; be charged for Sir Gerwas, that then the appellant 
1 would. ſecure the 1 of . 1000/1. to Sir Ger vas as council ſhould 
1 direct; TY and in caſe the reſpondent Ann ſhould live, and chargn 
| the eſtate with the ſaid 2000/. that Sir Ger vas ſhould; giveifour 
| years for the payment thereof, without intereſt 3 but! if ohe 
| ſhould recover the 2000/. out of the ſaid TY s forfeited eſtate, 
then this agreement was to be void. Aa insb odT 
1 ern 0 edel 9055 { DETYUOVEDDAG ig bar, 
nad The appellant claimed his prot ng in; that eſtate unden the 
aforeſaid ſettlements, before the truſtees, of Iriſh forfeitutes}»abd 
was decreed to, the fame accordingly. The reſpondent z4tin-alfo 
Claimed, a and was allowed her, jointure; and the ſaid- Nicholas, 
George, Dudley at fi — Helen, being then all minors, by their 
zuardian claime and were allowed their, intereſts , in, the 
Premiſſes; Fi. "Joby Butler, executor of Malter Butler, the 


' \C 


ſurviving truſtee of s 500 years term, chimpd, and was, decreed 
to the f ſame. 1 Fa ne 64 Seth giy He ec un 3;0D: 08 o! 


VS 4% n iE 22061 


Str Gerat Clifton alſo was allowed 3% claim to t the 2000/½ 
and afterwards received the fame, out of the eſtate d during. the 
life of Mr. Bagenal the father, in full ſatisfaction of the 20000. 


e the eſtate or the term Was chargeable... is 


28 


i, 800 


ns 512001 0 
; The laid Dudley Bagenal and the reſpondent. Fr his 92 by 


deed dated in December, 1702, apportioned, the 50004. in 
männer following; vig. to Helen, then married to Sir Jebn 
| | Hales, the ſum of 1900/7. to Dame Ann wife of the ſaid Sir 


| Ger vas, being provided for before, Shox: to Mary and Catherine, 
e to Nicholas and George, 1089/5 ar piece, and to 
1 Dudley ji Junior, 8951. EE | 


Fotis 26 10 5115 111 40 1196 
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bare Forfeited eftate pi life of Putt y Bageng continued | n the 
. 5 of forfeitures and their pos 1 death, Ae 


reren 


980 f ee And the appellant dere on CIA 1 75 0 


all the eſtate, Except what u was limited to a ze, Rab Ann, 
LEDELE LINE | Hy 115 for, 
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Cates in Barkiament. 
for her jointure- Sir Jobn 'Huler and his Wife, Aud Caffe 
Bagenal preſſing for payment of their portions," the pelle 


procured Thomas: Atton,” Eiq; to advance and pay them the 


ſame; upon the appellant's joining in a conbey ane of their ſhare 
and intereſt in the 5000. and the 50 


enden Nickle having bees Wüng l Hrsg., de the 


care 


of bim committed to the appellant,” he data him för the 
ſpace of fourteen years, and expended therelh, Ahd 3 in endeavour- 


ing his c cure, the ſum of 700 J. The appellant” alſo paid his 
ſiſters "_ and Catherine Weir ſeveral portions of 1000. 


„11 flo 521121010 n Dit 2113 10 300 TH 108 9111 19 FP; 


The appellant being willing-to” have all theſe portiönt rale 


and paid, endeavoured ſo to do by making = of part of his 
eſtate, out of the {aid term of 500 years, at the lame rents 
which the tenants then actually paid upon leaſes, made about "fix 


years before; and by felling the ſurplus ady: ance Kent 4 275 9 
18 years porechule. And he accordingly made moins with 


forte of the” tenants for that purpoſe, an anc requeſted Fohn 


5164 


Butler as the repreſentative & the ſurviying « 25 of the ſaid 
term, to join and concur with him in thoſe meaſures: But 
Butler, colluding with the reſpondent Ann, not only. refuſed 
ſo to do, but brought an ejectment for ran of the appel- 
lant's eſtate by virtue of the term; and in Micbaelmas term, 


1714, judgment Was obtained thereon, and poſſeſſion FG from 
the appellant accordingly. | E 
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3 bets Pizzen 
Soon afterwards; Butler aſſigned over the term a ſt - 


his tru 
to the reſpondent Benjamin Burton; who alſo refuled. to Exeepte 


the truſt by raifing the portions according to the directions of 


the ſettlement of 1688; but continped in the receipt of the, 
rents and | profits of the eſtate, 0% er to. mul eg 3 IS 

* . 0 n 75 
On the 44e April, 1716, the EA il Ann, ichola as 


and Dudley Bagenal, together with Philip Severy Eſq;,pre ferred 
their bill in the Court of Chancery in Ie 


and, again : the 
wpcllape and the reſpondent Burton, the reſpondent, Anni and 
the ſaid Savage, thereby praying t to be decreed the ſum of 29990. 


and intereſt, out of the ap ellant's eſtate ; alledging, Rb 15 
reſpondent Ann hai d'charg d the Lame by deed at he. Gil of 


Pebruary, 171 2, to de paid o "the. faid Fs ee g ech 

to the power” in the ſettlement, of 1688, for th that PUrpQ ſe 3 ang. 

the rely pondents Vibe and Dudley, prayed to be decreed their 
ſaid 0 portions. 


. 0 8 
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term! But the 
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1725. 
Loy mand 


_ croſs bill againft me reſpondents and others, to compel the, 


càtes in Pat lia ment. 

The appellant by his anſwer to this bill, declared his willing 

neſs that his brother's and fiſter's portions ſhould be caller. | 
paid according, to the ſettlement; but as to the 20000. alledged 
to hs charged for, the benefit of the reſpondent Ann, the appel-. 
lant inſiſted, that ne was not entitled thereto! that money 

having, been intebdell for Sir Ger vas Clifton, and he hating 

received the ſame out of Dudley t forfeited eſtate as afore ald. 


And the reſpondent Burton alſo anſwered, and bite a 
truſt tetm to have been aſſigned to him. dib ot mot 


Trio [ 57 
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Oh "the 12th of May following) ts — ebe 


reſpondent Burton to join in making the leaſes dutiof the fig. 
term, or otherwiſe by means thereof, to raiſe the; ſaid ſum of 


5000“. for the portions; and: for Wat enn the reſpondent 


Att s demands: mon T#60% 3 201 „n 0 1 


+ ; ” N. 9 1121 ' [nod \ones 
Both cauſes 3 at iſſue, and witneſſes examined, were 


heard before the Lord Chancellor of Ireland on thei 29 f 


NIE 


Jay, 1717 When his Lordſhip was pleaſed to decree the 
payment of the ſaid 2000 J. with intereſt from the date of the 
deed by which the ſame was charged on the ſaid eſtate; and 


211 


that the reſpondents. Nicholas and Dudley Bagenal, ſhould have 
their - portions, v with intereſt from W080 death of their father 52901 
20810943019 Ienovat 

Sdon after this decree, the epitcliant; by chance, 3 
part of the articles of the 22d of June, 1700, in London, and 
Kd the ſame forthwith to Ireland, and thereupon ann order 
was obtained for rehearing the cauſes; and on the 1gth of 
June, 1717, the appellant exhibited a ſupplemental bill, ſetting 


forth the ald articles, and praying a er 'of Ge fame" and 


the benefit cherer! in i the faid caufes. 12 = S : 297 h nige 


L a to bog sd n 
Ehe refpondent ly put in hes: 3 to this bill and 
thereby denied that ſhe ever executed the"articles;; but inſiſted 


that if ſhe had, They could be no > bar Fg bee the ſaid 
2000!. | | 


<1 4011 131211 
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hon the Ds: of. * BER ng. jy Wa were - reheard 
Before: the Lord Chancellor, aſſiſted by. the Lord Chief Juſtice 
Whitſhead, the Lord Chief Juſtice-Fofer, and. the Lord, Chief 
Baron Gilbert; when the reſpondent Ann's laſt anſwer , being 
read, and the Court not being ſatisfied therewith, ſhe was 


4 examined 


and debree, that the ſaid Philip Savage ſhould have, a and recover, 
according to the deed made by the reſpondent Ann for . 
purpoſe; the ſum of 2000/7. out of the rent 25 Profits of "the 
truſt lands; and that. the reſpondents. Du nd Nicholas, | 
ould likewiſe have and recover out of the fa 700 lands, cheir © 
reſpective | portions, with intereſt, for, the ſage. at 81. per cent. : 
fer ann. from the death of the ſaid Dudley Bagenal, ſenior ; * and 
ir was referred to a Maſter to ſtate the account. And it was 
ordered, that the reſpondent Anz ſhould have an allowance for 
what (ie had expended in law ſuits for recovery of the ſaid truſt | 
lands, and the ſaid ſums of money decreed, thereout, and in 
executing the faid truſts, together with the coſts of theſe cauſes; 
both” parties were to have all juſt allowandes, and on return 
of the report, the Court would conſider from what time the 


20000. ſhould ny intereſt. Ts 


8 8 the ſubſcribing a a, to the 1 
of the 22d of Fane, 1700, being examined, For, the appellant 
fully proved the execution thereof by the reſpondent Ann, and 
the other parties; and the appellant coming to the knowledge 
of the deed of the 16th of October, 1688, tho' really made 
ſeveral years afterwards, for ſecuring the 20007. and of the 
ſeveral proceedings of Sir Gervas and the reſpondent Ann in 
relation to that ſum; he, on the iſt of July, 1718, preferred a 
further ſupplemental bill againſt) the reſpondent Ann, Sir Gerva- 
Cifton and others; ſetting forth theſe ſeveral matters, and ptay- 
ing a nenn of * ſame and relief. ite 300 bontetdo ge 
In the mean time the ſaid Philip PUP died; and an order 
being made for reviving the cauſes on that occaſion, the Maſter, 
on the 23d of May, 1723, made his report, and thereby com- 
Puted 2000 J. as due to the reſpondent Ann, and alſo à qon- 
ſidetable ſum for coſts relating to the truſt,; he alſo .computy 
the portions: of the - reſpondents! Nichelas and Dudley, wit 
intereſt from the death of their father; and reported ſeveral 
ſums to have been received by the reſpondent Burton out of 
the appellant's eſtate; and ſeveral ſums by him paid to) the 
teſpondent Ann, on account of her ſaid demand, — 
Portions of the reſpondents Nicholas and ae SITES! 
Vot. II. al Land, zasbasgl est noch O ag 


Cases in Parliament 57 


examined viv voce i open Court, and, ſill denied the execu⸗ L726-.. 


tion of the articlas : Whereupon the Court was pleaſed | to order 


PP 
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— To this report the . took a exceptions, * 
chat the Maſter had omitted to certify the portions of all the 
children, and what they had received on account thereof, 
and had allowed the reſpondent Ann the ſum of 327 l. for 
coſts j and for that he had omitted to charge the reſpondent 
Burton with the Whole rents he received out of the eſtate, and 
had omitted to give the appellant, credit for ſeveral ſums; which 


he had expended in the ſupport, and cura the. cure of 
ors apm dent. Nicholas. al 88 4 


* £©2 
£ ff 1 2 , 


On the york of Bebricary): 1723, the Gl! as Well on, "this 
| W as on the appellant's ſupplemental bills, were heard 
| befote the Lord Chancellor; when his Lordſhip was pleaſed, to 
| , oyet-tule the appellant's exceptions. And on the next day, 


| . his Lordſhip was pleaſed to refuſe to allow the reading of the 
i ſaid articles of the 22d of June, 1700; and alſo refuſed. to | admit 
i} the appellant's proofs of the execution of them, and of, the 
i! aforeſaid matters and proceedings to be read, and would, not 
F enter into the merits of the appellant's caſe ; but ordered the 
Wan 8 ſaid bills to be diſmiſſed with coſts. 2d but 


5831 30 


C. Wearg. From all theſe x ar the appellant appealed ; inſiſting, that 
]. Roche. the power in the ſettlement of the 17th of October, 1688; for 
raiſing 2000 J. was intended and reſerved by. Dudley Bagenal, 
ſen. for the ſatisfying Sir Gervas Clifton the 2000 J. agreed to 

be paid him, by the articles on his intermarriage in 168), 

and to be ſecured by mortgage of Mr. Bagenalis eſtate in Ireland. 

That this intention was further manifeſt, not only from athe 

4 deed made ſome years after the ſettlement; of October, 1688, 
(tho' appearing to bear date the day next before the day of 
the date thereof) by which Mr. Bagenal la ſed a term of 1 500 
years in his eſtate, for payment of 2000 J. to. Sir Gervas; but 
alſo from the articles of the 22d of June, 1700: And.it was 
apprehended, that the deed ſo antedated, ought to be conſtrued 
| in'equity, as a full execution of the power contained in the 
[ ſettlement of October, 1688. That Sir Gervas having recovered 
fl and received this 20001. out of the eſtate, the reſpondent, Ann 5 
ought not to have executed the power over again, or to have 
received the money out of the eſtate a ſecond time, for her own 
benefit; and if the 2000 J. was to be charged on the appel-⸗ 
lant's eſtate, the ſame ought not to have carried intereſt, as 
decreed, it being to be raiſed out of the rents, iſſues and profits. 
8114 Wo 7 That 
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| That. the reſpondent Burton ought not to have applied all the 


rents of the appellant” s eſtate, to the payment of the younger 
chlldren's portions, while the appellant could not receive a 
penny thereout for his own. ſupport; but the, Court ought. to 
have decreed Burton to have raiſed.” the 5000. for, theſe. portions, 
by leaſing, ſelling, mortgaging, or aſſigning the truſt. term, or 
part thereof, according to the directions of the ſettlement of 
Odober, 1688, for that purpoſe. That the ſeyeral exceptions 
taken by the appellant to the Maſter's report, ought to have 
been allowed ; and the Court ought allo. to haue admitted the 
aid deeds . articles, and the appellant's ſaid proofs to have 
been read. That by the decree, of the 25th of June, 1715, the 
| Gai lum of 55 by being ordered to be paid to the faid Philip 
to wee been reviyed againſt his rn N tho Maſter 
ought to have proceeded on the account; nor ſhould the Court 
have made any further decree i in the cauſes, without the repre- 
ſentatives of Savage being made parties. It was therefore hoped, 

that the ſaid ſeveral decrees and proceedings would be reverſed; 


and the appellant's faid deeds, articles and prants admitted to 
be read. 


On be other ſide it was argued, that the reſponders Au, 
having ſurvived the ſaid Dudley Bagenal her huſband, had full 
and abſolute power, by virtue of the ſaid ſettlement of October, 
1688, to limit or appoint any ſum of money, not exceeding 
2000 J. to be raiſed and paid according to ſuch limitation or 
appointment, out of the rents and profits of the truſt eſtate; 
and having by deed, in 1712, limited and appointed the ſame 
to be paid to Philip Savage, it became thereby a proper charge 
on the ſaid lands, and a due execution of the power in the ſaid 
ſettlement. That this power to raiſe 20007. was not intended 
for raiſing the 20007. due to Sir Gervas Cl: i/ton, by his mar- 
riage articles, as the appellant would ſuggeſt, nor expreſſed ſo 
to be; for it appeared, by the appellant's own ſhewing, that 
the 20007. to' be paid by thoſe articles to Sir Gervas, was to be 
paid within one month next after he. ſhould have appointed 
to his wife, lands of the yearly value of 500 J. and which 
appointment was accordingly made in July, 1692, after Sir 


Gervar came of age; but the 500 years term, on which the- 
reſpondent Ann had power to raiſe the 2000/. was only to 


"URS upon the death of her huſband, which did not hap- 
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appellant, as a pretence to put the reſpondent Ann to great 


Drexr E$ 
reverſed 

in part. 
Jour. vol, 22. 
P+ 478. 


| admitted to be read: And having offered no proof in ſupport 


cates in Pätiiamentt : 


pen till the year 1712. That Sir Gerwas Clij ifton claimed befors 
the truſtees of the forfeited eſtates, the 2000/. due to 8 
virtue of his marriage articles only, and the ſame was accord“ 
ingly. decreed to him; the reſpondent Ann alſo claimed” before 
the truſjees, the power of chatging the truſt eſtate with 200. 
and the fame was likewiſe decreed to her: Which claims and 
decroęs, were not only ſeveral and diſtinct, and had no relation 
to each other, but ſhewed, that theſe two ſums of 2000. were 
alſo ſcveral ſums of money. That the pretended articles of the 
22d. of Fune, 17007 ſuppoſing the reſpondent gun t hoe 
ally, executed, them, could not take 1 0 ht 
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fion in thoſe 19 0 was contingent, and to "wy open 5 1 
in caſe Sir Ger vas did not recover 2000 J. on his mat tige U 
articles; and he being decreed to this 2000 “/. by the taſtes, 01 
the articles of June, 1700, became, by an expreſs clauſe” thetehþ:: 
utterly void : | Beſides, Sir Gervas having received the fad 
20001. before the death of Dudley Bagenal, and conſequently 
before, the appellant became entitled to his remainder and 
before. the reſpondent Ann had any power to charge the ſaid 
2000 l.; theſe articles of 1700, were only made uſe of by che 


expence and trouble. on ſo many bills, hearings and rehearingd. 
That theſe articles were in iſſue in the original cauſes, but not 
proyed therein; and therefore, after publication and a heating, 
it Was irregular i in the appellant to examine witneſſes ta the 
proof of the articles, eſpecially upon a bill of diſcovery:only!:.' 
But as the appellant had examined the ſame witneſſes on: his 
ſupplemental bill, to the proof of the articles, and being allowed 
to. read the ſame, and all the other proofs taken in. the cauſe; 
he had no juſt ground of complaint, that his proofs. were not 


of any new matter alledged i in his faid ſupplemental bill, ods Was 
but Juſt that the ſame ſhould be diſmiſſed, wit coſts. 


— 


— 


Bur * Coles counſel on this appeal, it 1 was onDERED 
and ADJUDGED, that the decree of the 25th of June, 177. 
ſhould be affirmed; ſaving that part thereof which directed, 
that the reſpondent Ann ſhould have an allowance for what ſhe 
had expended in law ſuits ; which direction was reverſed : And 
it was further ORDERED and ADJUDGED, that lo nuch of the 


order 


% 
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Cafes in Papitameny, .. 


order of tlie aoth of February, 1723, as over-ruled the appel- 
lant's third exception, and directed the intere of the 20001. 


to be computed from the date of the deed of the 6th of F ebruary, 
1712; ſhould be. reverſed :, And it was further ORDERED, 
that. the Court of Chancery ſhould cauſe an account to db Hikes," 
from what time the ſaid 20007, might have. been raiſed out 
of the 8 ae and 1 10 the lands, e and that from 


of 3 money; and W as 1 ok unp 2 

the ſaid: principal and intereſt, ſhould be f ald to her 9 the 
reſpondent Burton, out of the money in Mis Hands: And it 
was likewiſe further ORDERED and declared, dhe the 300. 
to be raiſed for, the younger children of che reſpondent Ann 


and her deceaſed huſband Dudley Bagenal, Was to e taiſed by 


the lands ſubject to the ſaid portions, by hith leech. was” 
to tbe accountable for no mote than was "Cufficietit to 

down; the intereſt. of the ſaid portions ; and = What alda 
due to the ſaid children, for principal money an intereſt, ſhould 


and Dudley Bagenal, for the intereſt, of their Portions r6 A 


ſuch antereſt, ſhould he firſt paid by the appellant, out of 'the 
rents and profits of the lands by him received ; deducking all 


of the eſtates, or of the ſaid Nicholas and Dudley relocal 

and that what yet remàined due for. principal and iptereſt, ſhoujd” 

be paid by the reſpondent Burton, as far as the money in, ls. 
hands would extend; and if that was not ſufficient, the refidue, 
ſhould be raiſed by mortgage or ſale, of the, lands; And that, ; 
all, other parts of th the grders, decrees and proceedings complain- 
ed of, which. varie ſrom, of or eke inconfiſtent with the direc- 
tions now given, 1 ge be Teverſed; But that the ſame, as to 
all other parts thereof, | mould be Abe And it Was fufcher 


proper digeQions, tor, the better Execution of Mod e, gef 
as. ſhould be juſt. * | 731101 287 34 


Vor. III. * s 


3 Vit intereſt; 


mortgage; or ale ; and that the appellant, out of the profits of 


be raiſed by mortgage or ſale: And it Was further OR DEREB 
and an, that the Court of Chancery ſhould cauſe an!! 
account:to be taken, of what, was. ue to the reſpondents am, n 


tively and that what remained due to them reſpectivel for 


reaſonable allowances, for money expended by h im o n 1 0 at” | 


ORDERED, that. the TT id Court of Chancery fhould give/ſuch': 
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HE reſpondent fel was deſcended from the kanu of 

Chichefter, Earls of Donnegal in Ireland, and had à era 
education; but being deprived of her parents in her infancy, 
the married one Adams, who, by misfortunes being Teduced in 
_w circumſtances, left her at his death, in a poor condition. 


wy Hatfield, Eſq; the appellant's father, happening to 


| lodge i in the ſame houſe in Dublin with the reſpoindent J _—_ 


4 profeſſed great friendſhip for her, and after many intreaties, 


prevailed on her in Auguſt, 1714, to go to his houſe at Kuli. 
ure, forty ſeven miles from Dublin, there to remain as a 


companion to his daughter Ann Hatfield, | to inſtruc; her in 


what was neceſſary for her education, and to manage his domeſ- 
tic. affairs ; for which he promiſed to give her 207. per; ann. 


and in this ſtation ſhe continued till July, 1718. During her 


ſtay there, Mr. Hatfield obſerving the great care, induſtry, and 
good behaviour of the reſpondent Jane, thought her a fit 


. perſon to be his wife, and having therefore made his addreſſes 


to her, they were, in Fuly, 1718, married by a miniſter of the 


church of JTrel/and, as by law eſtabliſhed, and conabited as man 
| and. wife until his death. 


On the 14th of November, 1719, Mr. Hatfield made his 


: 05 0 and thereby deviſed to the reſpondent, by the name of 


his beloved wife Fane Hatfield, 4ol. per ann, for her life, for 


her ſupport, out of the rents and profits of his eſtate at Killinure, 
in the county of Meſimeath; 207. to be paid her immediately 


after his deceaſe, and 104. per ann. more out of the lands of 


Portlamon, demiſed to him by Robert Rochfort for 41 years, 


when the ſame ſhould be recovered from the ſaid Rochfort ; and 


he deviſed to the appellant, his ſon and heir, all his other real 


| and perſonal eſtate, of about 600 J. fer ann. and made him ſole 


wh executor. 


And 


| 


Cafes in Parliament. 


And by a codicil, which was all of the appellant's hand- 
writing, and dated the 24th of December following, the teſtator, 
for further ſecuring the ſaid 40“. per ann. aſſigned and made 


over to the reſpondent Jane the lands of Ballybegg, for her life ; ; 
and after her deceaſe, to Arthur, his fon" by her, for life. 


And as a ſtill farther ſecurity, the teſtator by deeds of leaſe and 


releaſe, dated the 3d and 4th of February, 1719, eharged the 


lands of Ballybegg with the payment of the ſaid 40/. per ann. 


to the reſpondent Cookman, in truſt for the reſpondent Fane, 


for her ſupport for life ; and after her deceaſe, for his. id ſon 
Arthur for his life. | 


In March, 1719, the teſtator died ; and ien tely after 
he was buried, the appellant turned the reſpondent out of doors, 
and detained from her, her wearing apparel and other neceſſuties; 
and having proved the will, poſſeſſed himſelf of all his father” $ 
real and perſonal eſtate, to a, very conſiderable value; and 
releaſed the leaſe of Portlamon to Rechfort, in conſideration of 


480/. but refuſed to pay the reſpondent Fan? one penny for 
her ſupport. NY 


1 


Whereupon ſhe, being admitted a pauper, Eekbswites Ke bill 


in May, 1720, in the Court of Exchequer in Jreland, againſt 
the appellant and the ſaid Cooꝶman, to have a ſpecific execution 
of the truſt in Cookmen, and to recover the faid 497. and 101. 


per ann. and the 20 J. legacy. 


2 


The dne by his e to this bill, Aditted 5 will; 
but ſaid, he did not know whether: the reſpondeat's name was 
Hatfield, or whether ſhe was ever married to his father; and 
that he never heard of the leaſe and' releaſe of February, 1719, 
until he found the memorandum of them regiſtered ; and inſiſt- 
ed, that before legacies were paid, all debts and funeral e expences 


muſt be diſcharged, and that the teſtator did not leave  Fufficient 
aſſets to diſcharge, the fame. C : Ss 


The reſpondent art having excepted to is anſwoer, as 


Inſufficient, the appellant anſwered over; and confeſſed, that 
ſince his former anſwer; he came to farther! knowledge of his 


father's debts, credits and perſonal eſtate, and believed them 
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Caſes in Parliament: 


Pending this -ſuit;' the appellant made the agreement for 
4801. with Rochfort; whereupon; the reſpondent Jane amend 
ed her bill, and charged him with that agreement; which, by 
his anſwer, he confeſſed, and alſo that he had covenanted o 
indemnify men the ebſpandent's claim! od boy 
em ban ü 41 ien dnl 117 
The i plans, as ſon ang belt, ak ſole executor of his uber 10 
on the 23d of January, 1729, filed a croſs bill againſt, one 
Richard Porter and the reſpondent Fane, by the name of Jane 
Porter, alias Adams; alias Hatfield, (but to which 'Cookmhah 
was 0 party) alledging, that the reſpondent Jane was hy a 
ſervant to the teſtator, and received ſeveral ſums for his uc, 
which ſhe did not account for; that he, being old, wedk⸗ Ty 
infirm; ſhe had ſo'great an aſcendant over him; that" ſhe pers i 
ſuaded him to make a will, framed by herſelf, whereby he 
deviſed to her 1 es legacies; that the faid Richard Porte i 
pretending to b | e the reſpondent's huſband, by deed dated il 
18th, of . Nah, ,1720, in conſideration, of 4ol. releaſ⸗ Fg 5 
the appellant the aid ſuit commenced by the reſpondent, apdall 
claims and demands which he, or the reſpondent had, or — ht, 3 
have under the ſaid will, or deeds to Cookman, in truſt for he 
reſpondent, or her ſon Arthur, and all ſuits in law or egit 
and covenanted to make further aſſurances ;. the bill therefore 
prayed. to be relieved according to the nature of the caſe, ang, 
that the reſpondent Fane might ſet forth, whether ſhe Was. _ 


lawfully married to the ſaid Richard Porter, in 178 3, or 1714.44 


1th 


0: 


* 1510 4 JE 


To this, bill, the reſpondent anſwered by. the name 0 Fane, 
ae alias Adams, alias Chicheſter ; ; and Kanes, that the 


4 


towards the appellant's, education in the 14875 denied, w 
the wills was formed, dictated or directed by. her, or chat the .. 
was preſent when the ſame was made 3 the firſt, knowledge ſhe. 
had of it being. on the 24th of December, 1719, when the 
appellant read it to his father; ſaid ſhe was a, ſtranger. to any 
deed executed by Porter F ited on her .rent-charges-and;; 
legacy ; . and as to that part of the bill which, required, an 
anſwer 


(24 
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Caſes in Parliament! 690 
anſwer to the charge of her marriage with Forter, ſhe pleaded, —— _ 
chat in July, 1718, ſhe was lawfully married to the teſtator,. 
and tohabited with him as his:lawfal wife until his death Jn 

1719. and had by him a ſon living, called Hribur Hatfield ; 

and therefore inſiſted, ſhe was not by law-comipellable to anſwer 

the ſaid matter, it tending to criminate and make her guilty 


of bigamy, which, by the law" of the land, is felony: Aud 
this you being afterwards argued, "Was nn Nn bes MC 


. T_T ' 
7411 320111 3 


The appellant. got 7 to aut in an For kl cofiſting, has 
he was married to the. reſpondent. Fane, and, owning the. releaſe, 
as ſtated in the croſs bill : Whereupon the reſpondent inſtituted 
a cauſe in the Conſiſtory Court of Dublin, in jactitation of 


marriage againſt Porter; and obtained en therein, and a 
definitiye ſentence ünſt him. 


. : 4 8 . 
Si I» 4111 114 11184 6201 


N . ü zdne | 0314 
ue. being joined i in the original cauſe, witncdles exa- 


mined, the ſame was heard on the 3d 'of „ 172 3. 3 
when the appellant making default, the Court made a condi- 


tional decree againſt him; and reſerved their judgment as to 


Coobman, till the cauſe thould be | heard on ſuch | ae : 
decree. 


; . 4 45 —Y 7 * ; ' — 
* 1969 4 \ 0 . * 7p 19.1 Dit 


After which, ine bein joined in the croſs cauſe, _ he * 
appellant having paid the uſual coſts for the conditional d . i 
obtained an order that the croſs cauſe ſhould be heard on the. 
pleadings, at the "fame time with the original cauſe ; and 
accordingly both cauſes were heard on the 3d of Tub, x 24, 
upon the merits, When on reading the Poste on both des, . ” 
together with the faid deeds, will and definitive ſentence, it. | 
was decreed, that Cootman ſhould execute the trui repoſed = ; 
him by the deeds, and permit the reſpondent Jane, as occafion . 
required, to ſue in his name; and that the ſhopld, have -- 
recover againſt the appellant the 407. fer ann. during her life, 
out of the rents, "Ives and profits of Killinure and Bally} egg. 
and the arrears thereof ſince Her huſband's death, and the aid. | 
lands were to ſtand charged the erewith ; and that the reſpondent . 
Jane ſhould have and recover from the appellant ro/. per ann. b 
from the time that hie compounded with, or ſurrendered his 
intereſt to Rochfare, during the time that the ſaid 41 years | 


leaſe of Portlamon would have continued, if ſhe ſhould ſo long” 
Vor:II.. 8 


; 


| live, 
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live, and alſo the a0/. legacy, and intereſt for the ſame Srix, 
the expiration of a, year after the teftator's death, together with 
her coſts; and it was referred to the proper officer to ſtate the 
zeceunt. uche Court n the croſs bill with coſts. 
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Fauna decree Finns hr appealed, and on his behalf 


it was ſaid to be fully proved in the cauſe; that the reſpondent 


Jane was married to the ſaid Richard Porter; and that the 


decree in the Spiritual Court, if ſubſiſting, was a colluſive pro- 


ceeding, founded on the conſent of Porter, and therefore '6vght 
not to be admitted as evidence, in bar of any intereſt which the 


üppellant claimed by Porter's releaſe antecedent toi it. That this 
fentence bad fince been reverſed, by a decree of the ſam e Curt 
from! whence, 4 and alſo from the nature of the r re . 


{th £0337 11 NOK 


ca e, the was not entitled to any aſſiſtance from a Court © 
e ww 


25 5 That beſi des other evidence in the cauſe, the 15870 


Him itt her . procuring her er, 8 
attother. 1 name, by making affidavit of her being Porte: 5 
and g giving receipts in the name of Porter.” And tho 1715 


reſf ondent Jane after all theſe tranſactions, had ſworn 7 
— Addis 1 

an wer, that ſhe never went by the name of Porter, yet this 

Was evidently untrue ; and was not only a high aggrayation of 


Vi A Siuikp 
ker other crimes, | but afforded a further Fo 0 on why ourt of 
3 iis 15 | 


"8.4 
equity ſhould not aſſiſt her, i in taking advantag e of her e 


$; 74 12307 


fitions upon a very infirm eld man, to. the, Prejudice of 


4 W £ 2 


family. IT. hat if the reſpondent Jane had been entitled t to = 


FALL 


thing x under the faid deeds and will, the releaſe. of 91 huſband, 


Porter was a ſufficient diſcharge ; and tho' what | 


by the, 
releaſe, was limited to Cool man, in truſt for the le ule ber 
and; her aſſigns; yet Mr. Hatfeld being therein mentioned a8 
her huſband, the parties could not intend to exclude the real, 
huſband, whom they had not in their contemplation, and of. 
whom they took no notice; and he becoming entitled to the 
benefit of the ſaid truſt, N well releaſe it, at leaſt during 
his own life. But if it could be conſtrued, that by this deed 
the wife had a ſeparate eſtate; not ſubject to her huſband's... 
controul as to the 40 J. per aun. yet it could not be pretended,” 
but that the huſband's releaſe diſcharged the 107. ber ann. and 


N 4 the 


— 
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the 201: legacy, Which' were: given directly to her by the will; 
and therefore belonged to the huſband, and to the appellant as 
claĩming under him, whoſe croſs bill ſhould not therefore have 
been diſmiſſed, nor cofts given againſt him. And as to the 40%. 
being objected to as a ſmall conſideration, the huſband could 
have releaſed without any confideration; and the conſideration 
of his | wife's having the ſaid annuities and legacy, ariſing ex 
tur pi cauſd, and being obtained in ſuch a manner, might be 
a very reaſonable inducement to _ to rav of the ſmaller 
conſideration. for the laid relesſe. ol no babnuvot , guibs: 

1 | 1 eh, TR: FF: 1 10! 

7 the other fide i it was faid, "hat 8 a poor pin- 
maker, ſet. up and ſupported to defraud the. reſpondent; .: and 
that it appeared in proof, that indirect means were uſed, and 
money given to prevail « on perſons to, ſwear, that the reſpondent 
was married to Porter before ſhe married the appellant” 8 father. 
But it was contended, that whether | ſhe v Was, married to orte 
or not, being A matter properly determinable j in the Eccleſiaſtical 
10 the ſame 57d been alrgody determined , chere; and ſhe 


KA 


e was all ſhe could do againſt kim. Th 773 at if 


as ſhe Wit not, 
yet ſoch mow LO bays not to, rand i in ber way ; becauſe the 
proviſion made for her by che appellant's $ father, was in the I 
nature of a "proviſion for her ſeparate uſe, and maintenance, 
during her life. That the releaſe inſiſted on by the ap pellant, 
was proved in the original cauſe, wherein it was not in If 91 
” conſequently the Court of Equity could take no notice 'of 
But if this | "Fc cleaſe, had been duly proved, it ought not to 
align the ere! becauſe ap the dellhelz of the conſidera- 
tion — 8 3 for releahing' n g 501 per ann. and 261. (B55 ich Was 
all the reſp öndent nad 10 Hog ort herſelf and her chixd) it 
appeared to be frauickukent Hand“ iniquitous. That after the” 
allowance of the plea, "the a ppeklant ought not to have . — 
the matter of beige” with'Pbrter in iſſue, or examine 
into it, the late Being Yarp 222 3 and not fir or prößer br 
a Court of Equity. And . th per ann. ſettletf Srl 
Cootman, in truſt fol the' 'refpondett' n the appel- 
Ent Gcüsd Have Ho Geste for ie Om his bilk, cem thb th“ 
marriage With Pe uva Ever (ſo clearly proved; becauſd he 


oo not made O 1 #0” that bill. It was there foce 
hoped, 


55 "againſt. Porter, which was read on the hearing 1 te 


P. Yorke. 
C. Wearg. 
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1725. 
—— 


— nend that the decree would be affirmed, and the appeal ai. | 


Drcnree 
2 flit med. 


Jour. vol. 22. ORDERED and Ap JUDGED, that the ſame ſhould be diſmiſſed; 
and the decree therein ene of, affirmed. 


p. 481. 
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miſſed with coſty. 
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Accorpinciy, after hearing counſel on this appeal, it was 
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Benjoni Burton and Richard Mutley, „A 18 


John Slattory, ; TY we 3 
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2d April, 1725. 


between 
Arran. of the one part, and Jobn Moreton and others, (creditors. 


of the ſaid Duke, of the other part ; it was covenanted, that 


the Duke, or his commiſſioners, ſhould before the 29th of 
September then next, ſell and convey lands in Treland to pur- 


chaſors, for ſuch prices as they ſhould think fit; allowing 
five years time for payment of the 


ſatisfaction of their debts: Who thereby nominated: and ap- 


pointed the appellants to be their truſtees, to whom the 
ſecurities ſhould be given, for the monies Mien ſhould be 


raiſed by ſuch ſales. | 5 „ ee of 20 en 


$ 


By 15 dantüres of leaſe and releaſe, dated ba 14th — 1 ;th 
of September following, the Duke, purſuant to the ſaid articles, 


and in conſideration of 1769/7. 165. Iriſh money, mentioned to 
be paid by the reſpondent, (tho' in truth it was not paid, hut 
intended to be ſecured for the benefit of the creditors). did 
grant and convey to the reſpondent and his heirs, the lands, of 
Ballymore, in the county of Tipperary, in Ireland. Þ 


And by other indentures of leaſe and releaſe dated. the x6th 
and 17th of the ſame month, the reſpondent; in confideration 
of the 1769]. 165. ſo due and owing from him for | the, {aid 
purchaſe, did grant and convey to the appellants, the; faid lands 


3 with 


— 
— 


„een. A 


V articles of agreement dated the 8th of Men uyz 
James Duke of Ormond and Charles Earl of 


purchaſe money, with 
Intereſt, to be ſecured for the uſe of the ſaid creditors, in 
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Caſes in Parliament. bo 
h their appurtenlrives ; to bold to the appellants, their 


ae aſſigns, in truſt for the pforefad creditors, equally in 1 4 
proportion to their debts ; ; but ſubject to a provifo or condition; neuen, 
that if the reſpondent, his heirs or aſſigns, ſhoüld pay to the 

appellants, ' their heirs, or afligns, at Strongboc s 7 omb in 

Chriſt Church,” in Dublin, 1769 l. 166. by five equal payments : 

within the ſpace of five years; vig. one. equal fifth part on 

the 29th of September, 1704, one other fifth part on the 29th 
of e er, 1705. one other fifth part on the z9th of Septem- 
ber, 1706, one other fifth part on the 29th of September, 1707, 
and the remaining fifth part on the 29th of September, 1708, 

with intereſt for each of the ſaid fifth parts, at the rate of 
ol. per cent. per ann. from the date of the ſaid indenture, till 
the ſame ſhould thereby become payable, then the ſaid inden- 
ture was to be void. And it was thereby further covenanted, 
agreed and declared, that if the reſpondent, his heirs, executors, 
or adminiſtrators, ſhould fail, or neglect to pay all, or any of 
the ſaid monies, in ſuch manner and at ſuch times as in the 
ſad, proviſo or condition was expreſſed, by the ſpace of three 
months after; that then and in ſuch caſe, from and imme- | 
diately after the expiration of three months from the time- 

that every ſum ſhould become payable, the reſpondent ſhould 
pay for every ſuch. ſum ſo unpaid, after the rate of 8/. per cent. | 


* Fu the actual payment thereof. OA 


There remaining ak to the appellants, over and above all 
monies paid by the reſpondent for principal and intereſt, com- 
puting the ſame at the rates aforeſaid, 19301. 15. 8 d. the 
appellants, in Michaelmas term, 1721, exhibited their bill“ in 
the Court of Chancery in Ireland, againſt the reſpondent, to 
have the ſaid demand ſatisfied; or, that he might be forecloſed 
of all equity of redemption. To this bill the; reſpondent . put 
in his anſwer, and thereby admitted the mortgage, and that, he 
had paid no more:thaw 13601. in part of.. the, monies due 
thereon ; but inſiſtec, that no more than 77 5 percent. intereſt 
ſhould be allowed during. the friſt five years, or. till the Taft 
Payment became due 1 | 50 


* 17 0 
1 4 "a a 1 » 4 4 0 k is 1 , z © > 
25 5 0 * tad. 4 6 4 N 5 \ « 2 1 4 A 


On the-10th of December; 15 23, the cauſe came to A hear; 505 
on bill and anſwer, before the Lord Chancellor of Ireland 


m4 j 


who, N the reſpondent inſiſted by his e | 
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1 Calles in parliament. 


that no more than 5 J. per cent. mould be allowed during the 
firſt five years only, which expired in 1708, was pleaſed to 
decree, that it ſhould be referred to a Maſter. to ſtate and ſettle 


an account between the appellants and reſpondent, fot the (ail 


principal ſum of 1769 J. 166. and intereſt at 5. per cent. ber 


Ann,; and further, that on the reſpondent's, paying ſuch prin- 


T. Lutwyche. 
C. Talbot. 


report, he ought to have been decreed to ſtand foreclofed of 


DECREE 
reveried. 


Jour. vol, 22. 


P- 481, 


7 taken of what was due to the appellants for principal money and 


part of the reſpondent, nor did he appear at the £-MEEY 


end of every ſuch three months, at 81. per cent. per ann. and 


cipal and intereſt to be reported due, the appollants ſhould 
deliver up to him the ſeyeral deeds in the Paas mentioned. 


TTY (1 EE. ot), 


From this decree the appellants appealed ; ; inſiſting, that the 
reſpondent ought to have been decreed to anſwer intereſt eſt, after 
the rate of 8, per rent. per „Ann. for « every Principal 1 
the end of three months after each payment became due; it 
being expreſſſy { ſo covenanted and agreed by the mortgage deed, 
and the common intereſt i in Ireland at that time being 100. per 
cent. That the appellants ought not by the decree to be obliged 
to deliver up to the reſpondent, the articles of agreement made 
with the creditors, thoſe articles being no part of his! title to 
the eſtate. That the decree ought to have allowed the appel- 
lants their coſts, the reſpondent having by his anſwer, in expreſs 
terms, admitted à ballance to be due from him on the mortgage. 
And laſtly, that in default of the reſpondent's paying the prin- 
cipal intereſt and coſts, within a limited time after the, Maſters 


all equity of redemption of the ſaid eſtate. 


There does not appear to have bal any caſe printed Z the 
f 


the 
appeal. 


Axp therefore, after hearing the ſame ex par te, it was 3 ORDER- 


ED and ADJUDGED, that the decree ſhould, be reverſed; and 
that the faid Court of Chancery ſhould gauſe an account to be 


intereſt, the intereſt to be computed according to the mortgage 
deed ; wiz. 5 J. per cent. per aun. for every. principal ſum, till 
three months after each payment became due; and from the 


that the appellants coſts ſhould likewiſe be taxed: And on the 
reſpondent's payment of what ſhould be reported due to the 
appellants, for principal intereſt and coſts, within three months 
after the account taken and coſts taxed, at ſuch place as the 


ſaid 
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Lakes in Barltament. 


ſaid Court of Chancery ſhould direct, the appellants ſhould, at 
the reſpondent's . charge, reconvey the mortgaged eſtate to the 3 

reſpondent and his heirs, and deliver up the mortgage deed ; 

and alſo upon the reſpondent's requeſt, and at his charge, give 
him an atteſted copy of the articles of agreement in the pleadings 
mentioned; but in default of payment of the ſaid principal 
intereſt and coſts, according to the direction aforeſaid, the 


reſpondent ſhould be abſolutely forecloſed of all equity of res 
demption of the mortgaged premiſſes. 


Jobs Purlanil u an Infant“ Son and Heir) 0 op 8 6. 
of Thomas Putland deceaſed. by Jane 9 
bs Putland Widow, his Mother and next: - 
Friend; and the ſaid Fane Putlard, * Appellants 
and Richard Helſbam, Doctor of Phy- 
ſick, Executors of the ſaid Thomas |. 
Putland, = = 7 15 


Sir Walter Burrows, Bart, = =—- Reſpondent. 


«th April, 1725+ 


IR Kildare Burrows, being ſeiſed in fee of the manor, town 
and lands of Caftletown Omy in Queen's county, and of the 
town and lands of Grange Mellon and Giltowon, in the county 
of Kildare, in Ireland, with their ſeveral ſub-denominations and 
appurtenances, did, together with his wife Dame Elizabeth, 
by deeds of leaſe and releaſe dated the 1oth and 11th of June, 
1700, in conſideration of 30001. really and bona fide paid to 
him by Thomds Putland, grandfather of the appellant John, 
grant and convey all and ſingular the ſaid lands and premiſles, 
to the (aid Thamas Putland and his heirs; ſubject to a proviſo for 
redemption, on payment of the ſaid 3000/. and intereſt, | at 81. 
per cent. per aun. by Sir Kildare Burrows, his heirs or affigns, 
at the end. of ſeven years from the date thereof. In which deed 
of releaſe, were contained covenants for levying fines and fuffer- 
ing common' recoveries, and making further aſſurances, | and 
other uſual covenants ; and both deeds were witneſſed by Robert 


4 Jobnſton, 
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Jobnſton, afterwards. one of the Barons of the Exchequ er in 


Ireland, and brother in law to the ſaid Sir Kildare Burrows. 


a 121 b TV. Fat £91 
Fines and recoveries were accordingly levied and ſuffered of f 


the premiſſes, to the uſes in the ſaid deed of releaſe mentioned. 


The ſaid Thomas Putland being B ſeiſed of the faid mortgaged, 
premiſſes, did, on the marriage of. Thomas Putland his eldeſt | 
ſon, the appellant Fohn' father,, with the appellant Jane, Who 
was the daughter of John Rotten; in conſideration of that 
marriage, and of a conſiderable marriage portion received with. 
her, by deeds of leaſe and releaſe dated the 1oth and 11th of 


Auguſt, 1708, grant and convey the ſaid premiſſes, inter alia, 


to John Rotton and Edward Ryly, and their heirs, to the uſe of 
the ſaid Thomas Putland the ſon for life; remainder to his firſt 
and every other ſon on the body of the ſaid Jane to be begotten, 
and the heirs male of their bodies, with other remainders over: 


But ſubject to a proviſo, that if the mortgage money ſhould be 
paid, the ſame ſhould be laid out by the truſtees in the purgbaſy 
of lands, to be ſettled to the ſame uſes. 


Sir Kildare Broke afterwards paid ſeveral ſums of money, 
in part of the intereſt of the ſaid mortgage, and continued in 


the poſſeſſion of the mortgaged premiſſes till his death, which 
happened in March, 1708 ; leaving the reſpondent Sir Walter 


his ſon and heir, who, after his father's death, likewiſe paid 
ſome money, at ſeveral times, in part of the intereſt of the 
mortgage; but there being a very conſiderable 'arrear due, 
Thomas Putland the ſon, on the 15th of January, 1710, 
exhibited his bill in the Court of Chancery in Ireland, againſt ' 
the reſpondent Sir Valter, Dame Elizabeth his mother, and 
alſo againſt John Lyons, who claimed the lands of Grange 
Mellon, part of the mortgaged premiſſes, by virtue of two 


leaſes, under the yearly rent of 140/. per ann.; and prayed, | 
that the money due upon the mortgage might be paid, or 


that the equity of redemption of the reſpondent Sir Walter 
might be forecloſed. 


Sir Walter, who was then a minor, and the ſaid John Lyons, 


anſwered the bill jointly; and the reſpondent Sir Walter, by 


his guardian, admitted that his father had borrowed money from 
the appellant's grandfather, and had executed ſuch mortgage as 
in the bill Rated, and that the eſtate was come to him; but 


= infilted, 
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inſiſted, that his father had made ſome ſettlement of the pre- 
miſſes upon him, and did not know whether the ſame was 
ſubject to the mortgage. And the ſaid John Lyons infiſted on 


his leaſe of Grange Mellon, part of the ſaid mortgaged pre- 
miſſes. 


The reſpondent Sir Walter having attained his age, and 
Lyons having, pending the ſuit, aſſigned over his intereſt in the 
premiſſes to Sir John St. Leger, one of the Barons of the 
Exchequer ; the appellant John's father, on the 22d of January. 
17 16, exhibited a ſupplemental bill againſt the reſpondent and 
Baron St. Leger, for a diſcovery of what pretended ſettlements 
were made of the premiſſes by the reſpondent's father, and 
when, to whom, and on what condition th eſame were made ; 
and inſiſted, that if he had made any ſettlement on the reſpon- 
dent his ſon and heir, the ſame was voluntary, and could not 
affect the mortgage, or the then plaintiff's title thereto, he 
being a purchaſor for a valuable conſideration, without notice 
of any ſettlement ; and he likewiſe inſiſted, that whatever ſet- 


tlements were made, the ſame were barred by the fines levied, 


and the recoveries ſuffered upon the execution of the mortgage; 


and therefore prayed, that the reſpondent might either redeem; 
or be forecloſed. on 


The reſpondent; on the 19th of Auguſt, 1718, put in his 


anſwer to this bill; and thereby inſiſted, that the mortgaged 
premiſſes were, by ſome deed prior to the mortgage, for a 


valuable conſideration, ſettled upon him in remainder ; and that 


his father had no power to make ſuch mortgage, nor was the 


reſpondent in any manner liable' to the payment of the money 
ſo botrowed, he being, by ſuch ſettlement, only tenant for 
life of the mortgaged premiſſes; but whether the ſeveral uſes Is 
by the ſaid ſettlement limited, were barred by the fines and 
recoveries, he ſubmitted to the Court. The Baron alſo put in 

g on the aſſi gument of the leaſes | | 


bis anſwer to the, bill, inſiſtin 
to him from Lyons. 


TY. 


FLY 


The appellant's father ha 
cauſe, and rules for publication paſſed, but no witneſſes were 
examined for the reſpondent, either to prove the pretended fet- 


tlement, or any copy or notice thereof, tho' he applied for, and 
to examine his | witneſſes; the then 


obtained a commitiion 


* 


2 
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ving replied, iſſue was joined in the 
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plaintiff, however, proved the execution of the mortgage, and 
the ſettlement made upon his marriage; and on the 2 f (bling 
22d of February, 1718, the cauſe was heard before the Lord 


Commiſſioners for hearing and determining caufes int th 


abſence of the Lord” Chancellor; when it was deereed;' that 


the then plaintiff Thomas Putland, and the reſpondent Sir Walter 


Burrows, ſhould go to an account before the Maſter ; and that 
Baron St. Leger ould account for the rent of ſuch part of the 
mortgaged premiſſes as were held by him, and all ' partie; 
were to have juſt allowances 3 and after the Maſter's report, the 


Court hong confider hethet the a ppellant's father ought not | 


to have his coſts, ug TY make ſuch further Archer as $ thould 
be juſt. | To: 11110 


' a } * 7 4 


- Pugſuant to this decree, ſeveral ede were gn” 5 


the Maſter upon the accounts thereby directed; and when the 


Maſter was ready to make his report, the reſpondent petitioned 


the Lord Chancellor, ſetting forth that he was informed, his 


father Sir Kildare Burrows had, upon his marriage, entered into 
articles for ſettling the mortgaged premiſſes, whereby hel was 
to be only tenant for life; that after the marriage took effect, 
a ſettlement was made : purſuant to the ſaid articles; that ſub- 
ſequent to that ſettlement, his father had borrowed $000). 
from Thomas Putland, for which he mortgaged: the premiſſes 
to him; that Thomas  Putland, his ſon, had brought his bill 
againſt the reſpondent to redeem, or be forecloſed; and that 


tho' the reſpondent had by his anſwer, inſiſted, that his father 
had no power to mortgage the premiſſes, yet, not being able 
to prove it, a decree was pronounced againſt him: But being 


now informed, that the ſaid Thomas Putland had notice of the 
ſaid articles and ſettlement, before the money was lent; and, 
that he did not doubt to prove the execution of the ſaid artieles 
and ſettlement, he therefore prayed, that ** cauſe n. be 
nn Which was ordered accordingly. 


At the ſame time, the reſpondent filed a bill of diſcovery 
againſt the ſaid Thomas Putland, the appellant John's. father; 
ſtating, that upon bis father's marriage with the reſpondent's 
mother, articles were entered into, whereby the mortgaged 
premiſſes were to be ſettled upon the reſpondent's father for 
life ; remainder, as to part, to the reſpondent's mother for lite; 
remainder to the irſt and every other ſon of that marriage : 

tal 
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tail mail, with ſeveral other remainders over; and that purſuant 
to the ſaid articles, after the marriage denk effect, a ſettlement 
was made accordingly. That Thomas Putland, who lent the 
reſpondent's father 30004. upon a mortgage of the ſaid pre- 
miſſes, and his agents, had notice; of the ſaid articles and ſcttle- 
ment, before any money was, lent; and that the ſame were 
delivered to the mortgagee, to. be by him cancelled. That 
Thomas Siſſon, who was agent for, the mortgagee, in an anſwer 


to a bill exhibited againſt Tan, during the reſpondent” $ infancy, 
had admitted notice of ſuch articles, and” that he had ſeen the 


ſame; that Jaber Rotton had copies thereof delivered to him, and 
full notice of the ſame, before the intermarriage of his daughter 
with the appellant Fohn's father: That the ſaid Thomas Putland 
the ſon, and the truſtees in his marriage ſettlement, had, before 
the marriage, notice of the ſaid articles and ſettlement; and 
therefore prayed, that the defendants might diſcover the ſame, 


and that the ſaid anſwer might be made uſe” of at 27 8 
W the W ere cauſe. Toll EF 


'T 0 this bill, the ſaid 7. homas Putland 900 in bis ha; == 
n, ; and by his anſwer denied that he, at any time before 
his marriage, or that the ſaid Fobn Rotton, or any. truſtee: in 
his marriage ſettlement, to his knowledge or belief, had any 
notice or intimation of the articles made on the marriage of 
the reſpondent's fatter, or of any ſettlement made purſuant to 
tuch articles; nor did he ever hear, or believe, there were any 
articles entered into, whereby the reſpondent's father was to 
be tenant for life of the premiſſes, with remainder over to his 
firſt and every other ſon : But inſiſted, that if Sir Kildare Bur- 
rows had made any ſettlement, limiting the premiſſes, after his 
death, to the reſpondent in tail, the ſame. was voluntary, and 
could not affect the mortgagee, who was a purchaſor, without 
notice, for a valuable conſideration, and had a good right 
thereto, both at law and in equity. He alſo denied the charges 
in the bill from Siſſon's anſwer, for that Siſſon ſwore, the 
articles contained no limitation to the ifſue of the marriage, 
and were made after marriage. And as to fo much of the bill, 
as prayed a diſcovery of any articles or ſettlements, or copies 
thereof, or any deeds relating to the mortgaged premiſſes, and 
to bring the ſame into Court; he pleaded his marriage ſettle- 
ment, and that he was a purchaſor for a valuable conſideration, 


without notice to him, or any perſon acting for him, on his 
Laid marriage, 


This 


of intereſt of the mortgage, due at the death of their teſtator, 


Caſes in Parliament. 

This plea was argued on the Tath and th of July, 1720 
and it being inſiſted, that tho' the defendant denied apy man- 
ner of notice or intimation to him, or his truſtecs, or that 
they ſaw the ſaid articles, yet, it being charged, that the en 
dant's wife's father had a copy of the articles delivered to him 
before the marriage of the defendant, the defendant ſhould have 
denied that fact; it was therefore ordered, that the defendant 
ſhould amend his ſaid anſwer and plea: But the reſpondent having 
petitioned for, and obtained a rehearing of the ſaid order, the 
ſame was reheard on the 11th, of November, 1720, and the 
plea over- ruled. The reſpondent, however, never proceeded 
farther in that ſuit, nor inſiſted upon a farther anſwer from 
the appellant's father, tho he lived near five months after the | 


pong”) was ee our" 
41748 


Before any Fran . were * in he. * the 
ſaid: defendant Tomas Purland died, on the ziſt of March, 
1721, leaving the appellant John, his ſon and heir by the appel - 
lant Fare ; but, before his death, he made his will, and thereof 
appointed the appellants Jane and Dr. nn Wen Who 
proved the ſamnme. | (139% 


The appellants the executors, being entitled to all the arrears 


and the appellant John to the principal money thereby ſecured, N 
by virtue of the ſettlement upon his father's marriage; they, 
in April, 1722, filed their bill of revivor againſt the reſpon- p 
dent, and alſo againſt Baron Sf. Leger, the Biſhop of Clogher, 
3 was executor of John Rotton, deceaſed, and Mary Ryhy,. 
the executrix, and James Ryly, the ſon and heir of Edward 
Ryly, who was the ſurviving truſtee of Put/and's marriage ſettle- 26 
ment ; praying, that the proceedings might be revived, and, 
that the appellants, as being entitled to the mortgage money 
and intereſt, might have the benefit of the aid decree in 1718, 
and to have an account of the mortgage money and the intereſt 
thereof; that the arrears of intereſt due in the life time of the 
ſaid Thomas Putland, might be paid to the appellants Jane and 
Richard; that the principal money might be laid out at intereſt, 
to the uſes of the ſaid ſettlement; and that the truſtees might | 


either act i in the truſts thereof, or aſſign the ſame as the Court 
ſhould direct. | 

* 7 | 
reve The 


In? 1178 2. en 
tate in. Ba lament. 


The reſpondent anſwered, and infiſted c on the marriage articles 
made upon his father Sir Kildare Burrow's marriage with. Sir 
Walter's mother' Elizabeth, dated' the 1 5th of *P ebruary, 1690, 
and upon a ſettlement dated the 16th and 17th of February, 
1693, and that Sir Kildare had no power to make ſuch mort- 
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The appellants replied t to 1 ab nete beiog taken for 
true, but gave notice that no witneſſes would be examined 


on their part, in regard all that was inſiſted on in the reſpon- 


dent's anſwer to the laſt bill, had been in ifſue in the former 
pleadings before the decree. 


1 


But the reſpondent examined Robert Johnſton, who was a 
ſubſcribing witneſs to the mortgage deed, and alſo one Robert 
Dixon, as to the execution of the articles and ſettlement ; ' who 
only ſwore, that they had heard that ſome articles were 


entered into before Sir K:/dare's marriage, but neither of them 


ever faw them; and that Sir Kildare told Johnſon, they were 
not executed till after his marringe, tho' they bore date before. 


Publication having paſſed, this cabſe came to a hearing on 
the 2d and 4th vw December, 1724; and altho' objections 
were made by the appellants counſel to the reading the depo- 


ſitions taken on behalf of the defendant | in that cauſe, becauſe 


they were examined to a matter which was in iſſue before the 


decree; and although no proof h had been made, or even attempt- 


ed to be made, of notice to the ſaid T. homas Putland, or any 


other perſon acting on his behalf, before the ſettlement of the | 


yet, the following 
Iſſues were directed to be tried by a jury of the county of 


Kildare; viz. Whether any, and what decd. of ſettlement was 


premiſſes in queſtion upon his marriage; 


executed by Sir Kildare Burrows in 1693, of the lands in the 


mortgage in the pleadings mentioned, or any of them, in pur- 
ſuance of any and what articles, or for any other and what 


conſideration, and wha at were the uſes of ſuch ſettlement ; and 


if any ſuch deed or articles were executed, to whom the ſame, 


or either of them were come : : And whether T; homas Putland, 
ten. Thomas Putland, jun. or the truſtees in the ſettlement 


made on the ſaid Putland | Junior's marriage, or any perſon or 


perſons that tranſacted the marriage of the ſaid Putland, jun. 


With the daughter of John t deceaſed, or any and which 
Vor. II. X | af 
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3 of them, had notice of ſuch articles or ſettlement, at the time 


2 of the ſaid N or at * other time, and when. 


* 18 


E. Wearg. * rom (chis laſt Fan * alſo from the ol for rebearing 
T. Luwyche, the. cauſe, the, appellants appealed; inſiſting that it was ad. 
mitted, that the appellant John's grandfather really and bona fe 
7 lent. the reſpondent's father, 3000 f. at 81. per cent, intereſt, Which 
was 2 J. per cent. leſs than the then common, intereſt i in Ireland; 
that for ſecuring the repayment thereof, the mortgage in queſtion 
Was executed; and that this ſum, with a great arrear of intereſt, 
remained unpaid: The appellant therefore, as; an honeſt credi- 
tor without notice, was entitled to all the aſſiſtance of a Court 
of Equity, to compel payment of the money ſo lent; ang the 
ſame ought to have been decreed accordingly. That the mort- 
gaged premiſſes, were before the intermarriage of the appellant 
John's s father with the appellant Jane, and in conſideration 
thereof and of a marriage portion, conveyed to truſtees, to 
the uſe of the appellant's father, for life ; with remainder to 
the firſt and every other ſon of that marriage; fo that the 
appellant John's father was a purchaſor of the premiſſes in 
queſtion for a valuable conſideration, and therefore onght' to 
have the benefit thereof, in order to recover the money really 
due; unleſs it was plainly proved, that the mortgagor had no 

title to convey, and that the appellant's father had notice 
thereof before the ſettlement ; for as to the appellant Jobn, it 
was impoſſible that he could have notice, he being then un- 
born. That the reſpondent by his anſwer to the original bill 
brought by the zppellant's father, and alfo to the ſupplemental 
bill; inſiſted that his father was only tenant for life of the 
mortgaged premiſſes, by ſettlement for a valuable conſideration, 
and had therefore no power to mortgage the fame ; but though 
publication was at his deſire frequently enlarged, and a commiſ- 
ſion granted to examine witneſſes, yet no proof of ſuch ſettle- 
ment was made; wherefore a decree paſſed in favour of the 
appellant's father, and conſequently, there was no reaſon after- 
wards, to direct an iſſue to try whether ſuch articles or ſettle- 
ment were executed. That after publication was paſſed, the 
cauſe heard, a decree pronounced, and a bill of revivor brought 
upon the death of one of the parties, it ſeemed to be a matter 
of very dangerous conſequence, to allow a defendant to adduce 
evidence to ſupport the facts of his anſwer, which were ſub- 


agen the ſame as what he had formerly inſiſted upon, and 
wt were 
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were fully put in iſſue in the original cauſe but to which * — 
had examined no witneſſes therein; and it was the more extra. 
ordinary in the preſent caſe, becauſe the two witneſſes ſince 
examined by him, namely, Mr. Jobnſton and Mr. Dixon, were 
not only his uncles, but intimate acquaintance, from whom he 
might have had the ſame diſcovery in the firſt cauſe, and Who 
no doubt might have been then examined, had there not been 
ſome private reaſon for delaying ſuch examination, till after 
publication was paſſed; eſpecially, ſince it appeared by the 
reſpondent's own bill, that he was informed of theſe tranſactions 
long before, ey being all charged in a bill brought by him 
againſt the appellant” s grandfather and Siffon, in the year 1709 ; 
and tho' they both anſwered that bill, and inſiſted that theſe 
two witneſſes were privy to the mortgage, and all the tranſac- 
tions relating thereto, yet no farther proceedings were had in 
that cauſe, nor any attempt made to examine theſe witneſſes, 
till after the death both of the appellant's grandfather and 
father, and of Sion alſo, who tranſacted the mortgage in queſ- 
tion. But even theſe witneſſes did not prove the articles 
inſiſted upon by the reſpondent, or that either of them were 
witneſſes thereto, or ever ſaw the original articles, or any copy 
of them; but only ſaid that they had heard articles were 
executed, and that they were delivered up to the mortgagee and 
cancelled. That tho' both the witneſſes referred to the anſwer 
of Siſan, as the. reaſon of their belief touching the articles, 
and the delivery thereof to the mortgagee ; yet they plainly 
differed from the anſwer itſelf ' both as to the nature of the 
articles, and the delivery of them to the mortgagee ; for the 
articles, as Sor ſet them forth, were only a proviſion for the 
preſent maintenance of Kildare and his Lady, during the | life 
of Sir Walter his father, and for a jointure for the Lady; but 
contained no limitation to the iſſue of the marriage, and were, 
in fact, executed after the marriage. That it ſeemed: very 
ſtrange, to leave it to a jury to try the limitations of uſes in 
articles, of which no copy was produced, and neither the 
original, or any copy proved to be extant, nor ever a ſingle 
witneſs examined who ever ſaw, them. That the directing an 
iſſue, to try whether the appellant John's father had any notice 
of theſe articles, was apprehended to be contrary to the uſual 
courſe of proceedings in a Court of Equity ; when the party 
on whom notice is pretended, expreſlly 1255 oath,'| denies 


having 


* 
- 
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having had any notice, and where not the leaſt proof is made 
to falſify that anſwer, nor any attempt made to prove ſuch 


notice. And it was apprehended, that if the appellant: Jobn': 


father had no notice of the articles, all the other enquiry would 
be fruitleſs and to no purpoſe. 


It was therefore hoped, that 


the decree of the 4th of December, 1724, would be reverſed, 
and that the reſpondent ſnhould be decreed to redeem the appel- 


Er be ee forecloſed. 


* £ * 4 


On the other ſide it was contended, that the appellants hot 
having thought fit to proceed on the decretal order of February, 
1718, or to revive the ſuit in which that order was made; but 
having exhibited an original bill, and the appellant Jobn claim- 
ing under the ſettlement made upon his father's marriage, the 
reſpondent was well entitled to examine witneſles in this laſt 
cauſe; and the rather, becauſe the appellants joined iſſue by 
replying to the reſpondent's anſwer, and becauſe no witneſſes 
were examined in the other cauſe, before the ſaid decretal 
order; that cauſe having been brought on to a hearing without 
the reſpondent's knowledge or privity, who was then in Eng- 
land; and tho' a counſel opened his anſwer at the hearing, it 


was without his knowledge or direction. 


That it was appre- 


hended not to be unprecedented, to try the limitations and ſub- 
and it 
ſeemed to be very juſt and reaſonable to do it in this caſe, there 
being ſtrong proof that the articles and ſettlement came to the 
hands of the appellant's grandfather, and that he deſtroyed them, 
That the loſs of eſtates, was not a neceſſary conſequence of loſing 
deeds; for evidence may be given of them, though no copy 
be extant: That it is agreeable to the known rules of equity, 
to direct iſſues to be tried concerning matters of fact, where any 


ſtance of a deed, of which there is no copy extant; 


doubt remains with the Court; 
directed upon very flender proofs. 


ed, ſhould be given away without trial, 


and ſuch iflues are often 
That if a title thus conteſt- 
becauſe the deeds, or 


Zing of them, were not extant, many marriage ſettlements 

ight be in danger of being deſtroyed, by the ſame practices 
which had been ed in i caſe; as the needy father of a 
fa amily, by thus getting deeds into his cuſtody, might, to anſwer 
preſent neceſſities, agree to cancel or deſtroy them, and thereby 
ruin his family: Beſides, great regard ought to be had to the 
reſpondent's being an infant of only eight years old, when the 
That the infancy of the appellant Jobn, 


mortgage was made. 


1 


Was 
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was conceived not to be very conſiderable in this caſe, as he 
was only ſeeking to reap the benefit of a wrong done by his 
orandfather 3 which;- however it might affe& his eſtate, - as 
having covenanted to make good the mortgage, upon the ſettle- 
ment thereof on his ſon's marriage, yet ought never to fall 
on the reſpondent's eſtate. That fair creditors could never be 
hurt by the order made in this cauſe ; and, to ſhake ſettlements 
in general for the ſake of diſhoneſt creditors, who, to carve out 
a good ſecurity to themſelyes, were capable of a combination to 
ſuppreſs or deſtroy deeds which ſtood in their way, . ought never 
to be countenanced in any cauſe,or upon any conſideration. That 
to direct this trial at law would be no injury to the appellants, 
if in truth there never were any articles or ſettlement ; and if 
there were, it might be very injurious to the reſpondent and 
his family, not to do it. And therefore it was hoped, that the 
decree would be affirmed, and the appeal diſmiſſed with coſts. 


Bur after hearing counſel on this appeal, it Was ORDERED 
and ADJUDGED, that the ſaid decree of the 4th of December, 
1724, ſhould be reverſed ; and that the former cauſe and pro- 
ceedings, wherein Thomas Putland the appellant John's father 
was . plaintiff, and the reſpondent Sir Walter Burrows was de- 
fendant, ſhould ſtand revived, and that the appellants ſhould 
have the benefit thereof: And it was further oRDERED, that 
the ſaid Court of Chancery ſhould cauſe an account to be taken, 
purſuant to the decree of the 23d of February, 1718, of what was 
due for principal and intereſt upon the ſaid mortgage; and that 
the ſaid Court ſhould likewiſe cauſe coſts to be taxed for the 


appellants, in the original cauſe, and on the bill of revivor ; 


and that if the reſpondent ſhould pay, or cauſe to be paid, what 


ſhould be ſo computed and reported due for principal intereſt 
and coſts, at ſuch time and place as ſhould be appointed by the 
faid Court of Chancery, the appellants ſhauld, at the reſpon- 
dent's charge, reconvey the mortgaged premiſſes to ſuch per- 
ſons as were entitled to a redemption under the mortgage deed ; 
but, in default of payment of the ſaid principal intereſt and 
coſts, at the time and place to be appointed as aforeſaid, the 
reſpondent ſhould be abſolutely forecloſed of all equity of re- 
demption of the ſaid mortgaged premiſſes: And it was further 
®RDERED, that the ſaid Court of Chancery ſhould give proper 
directions in purſuance of this judgment. 
Vox. III. * 


Charles 


1725. 


Der 
reverſed 
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| Far N C 75 Lord Conway, in conſideration 5 F 2000 guinea 

and 49 broad pieces of gold, making 2199“. [terling, paid 
to him in London by the appellant as a fine; did by indenture 
of . leaſe dated the 2oth of June, 1713, grant and demiſe | the 
lands, of Clencumber, and ſeveral other lands in the county of 
Leitrim, in Ireland, to the appellant for 41 years, at the rent 
of 1007. per ann,; and the appellant by virtue thereof, „ entered 


and Me in the poſſeſſion of the ſaid lands for ſome time. 


SYN”) 


' . 
ie 


"bias on Ws 6th of Augu, 1714, the reſpondent fled his bill 
in; the Court of Chancery in Jreland, againſt the appellant and 
others, for. the benefit of the ſaid leaſe; alledging, that the 
ſhave was ſo taken dy/the appellant ; in truſt for him. N el / 

101909943 

05 the 20th of Pray, 1716, this 9 was as heard, ,when 
the Court decreed, that the leaſe was taken in truſt for, and for 
the uſe of the reſpondent, and that it ſhould be referred. to. a 
«Maſter, to ſettle an account between the appèllant and. reſpon- 
dent; and that the appellant ſhould be allowed what money, he 
bad paid the Lord Conway on account of the faid leaſe, with 
intereſt, and ſhould account with the reſpondent for the full 
value of the lands; and upon the reſpondent's paying the appel- 
lant what ſhould. appear to remain due of ſuch money as he 
had paid to the Lord Conway, with the intereſt thereof,. the 
appellant was decreed to aſſign over the ſaid leaſe to the reſpon- 
dent, his executors, adminiſtrators, or aſſigns; and the Maſter 
was to Hive all juſt allowances to the en on ber ſaid 
account. O D003 bon 


11 | Onitbe 1 of the ſame month it was ordered, that the 
Maſter ſhould let the ſaid lands to the beſt bidders; and. that 
the appellant and reſpondent ſhould join in leaſes thereof, | but 
that the rent ſhould be n to the rnilast. 
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goon afterwards, the appellant appealed to the Houſe of 
Lords from this decree and order; and, on the hearing of that 
appeal; on the 13th of February, 1717, it was ordered, that 
the firſt clauſe in the ſaid decretal order, which declared that 
the; ſaid leaſe was taken in truſt for the reſpondent; ſhould be 
affirmed ; and that the ſecond clauſe ſhould be affirmed, with 
the following alteration” at the cloſe thereof; viz. after the 
words, and that he do account with the reſpondent for the 
leave out the words «full value of the fail lands“, and inſtead 
thereof. inſert * rents and profits of the "fail! lands in manner 
« aforeſaid.“ And it was further ordered; that the laſt Clauſe 
in the ſaid decretal order ſhould be varied, and ſtand thus; 3 VIZ. 
That upon the reſpohdent, bis executors or afigns, paying to 
the appellant, his executors of aſſigns, what ſhould appear to 
remain due of ſuch principal money as he paid to the Lord 
Contbay, with the intereſt thereof, the appellant ſhould: aſſign 
over and deliver up the ſaid leaſe to the reſpondent, his execu- 
tors, adminiſtrators, or aſſigns, by ſufficient eonveyances in law, 
free from all acts and incumbrances of the appellant; the 
reſpondent giving ſufficient ſecurity, to be approved of by the 
Maſter of the ſaid Court, to indemnify the- appellant, his 
executors, adminiſtrators and aſſigns, from all damages he might 
any way incur by reaſon of the covenants in, or his acceptance 
of the faid leaſe ; and if the reſpondent ſhould not pay to the 
appellant what ſhould ſo appear to remain due to him, within 
ſix months after the Maſter's report ſhould be confirmed, the 
appellant at the ſame time giving up and aſſigning the fard 
leaſe as aforeſaid, then the reſpondent's bill was from thence- 
forth to ſtand abſolutely diſmiſſed with coſts; and that the 
Maſter ſhould make all juſt allowances on the ſaid account; 


and it was further ordered, that the ſaid order of tlie 5 wr 
Pebruary, I7TO, mould be affirmed. 


This judgmeney was, on the 2 <th of * e enendd 
and made an order of the ſaid Court of Chancery; and the 
appellant ſeveral times afterwards moved the Court, for the 
benefit of the aid affirmed order of the 22d of February, 1716, 


by having the dene Ho ts Way but Me Court een the 
lame. Dal 
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The appellant was afterwards ſerved with a ſummons to attend 
the Maſter on the account, but being at that time confi ned in priſon 


he 


83 
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he could not attend, and therefore ſent in his charge and ther 


. of ſeveral commiſſions, for examination of witneſles::on'thei account 
were granted, twp f them to, be executed at different placas bin 
Treland, and the, third at London; 31” andi both. parties having 
joined, thoſe in Ireland were executed, but before che retum 
of the commiſſion to London, the Maſter proceeded on the 


account er r tho ſolieited by the Nee igent'to 


fot 9853 - 01 ro 55101901 2d 3 i 441009938 303 ork "Bi 
e on, the. 0 of e the: Maſter 
made his report ex parte, andi therein charged thei-appeliane 
with ſeveral ſums with which he ought not to have rfſbetn 
charged; and omitted to give him credit fot ſeveral. ſumb; even 
for money paid, for quit-rent+ of the lands, and for which the 
appellant had receipts; and he reported only 2009 J. 18.614. 
due to the. appellant, for. principal and intereſt of the fing of 
2000 guineas and 40 broad n of an Wach RP! him to the 
Lord. nee raifts inge 2% 8 i $19 19113111 


\ 
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but the rr in order to 1775 more time. than the ix 
months limited by their Lordſhips for payment of the money, 
after the report ſhould be confirmed ; moved again, ogg the 
i 8th of April, 1719, for a confirmation of the report, unleſs 
the appellant ſhould lodge exceptions in two days. 2 01. V6 


288 


The appellant accordingly took fix ſeveral exceptions to, the 
faid report; firſt, for that the Maſter had not taken notice of 
the appellant's charge laid before him, or that there had been 
a commiſſion to London to prove the ſame; 5 or that the appel- 
lant's agent had inſiſted, that the faid commiſſion was not 
maine and deſired the Maſter would defer his report till 
the return thereof. The ſecond exception was, for that the 
Maſter had charged the appellant with the whole rents, tho“ 
a great part thereof remained in arrear; and the third, fourth, 
fifth and ſixth exceptions were, for that the Maſter had not 
given the appellant the proper allowance for the ſaid fine and 
other money paid the Lord Conway in England, and paid and 
expended by the appellant in England, on account of the, ſaid 
leaſe; the Maſter having computed., by the difference in guineas 
only, tho exchange was then. aboge., 12 4. per cent.; nor had 


| the Maſter made any allowance: for money paid by the appel- 
1 ö lant 


„ 
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Int, for the quit-rent of the lands; nor for the money expended 
byhim in defence of ſeveral ſuits! concerning the | ſaid lands, 
Ain raiſing the ſaid fine: AN which” ſums were | given in the 
' appellant's charge, and were to be allowed Hint by their Lord- 
mips ſaid order. G0 „beine dior Ne e DOR, 
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On the 8th of May, 1719, the cauſe was heard on the ſaid 
report and exceptions ; When, tho the appellant's counſel 
prayed that the account might be referred back to the Maſter, 
chat ſo the appellant might have an opportunity of laying his 
| proofs'before him, yet the Chancellor was pleaſed to over- rule 
all the appellant's exceptions, and to confirm the report; and 
ordered; that the Regiſter ſhould compute the'intereſt of the 
principal money to the ſaid 8th of May, 1719, which amounted 
to 314, 125. 6d. and being added to the faid balance of 
2009/. 185. 64d. reported due, made 20414. 117. 0 d. out of 
which the coſts of the ſuit were to be deducted. And it was 
further ordered, that the appellant ſhould aſſign over and deliver 
the ſaid leaſe to the reſpondent, his executors, adminiſtrators 
or affiens, or to Brinſley Butler, Eſq; by ſufficient conveyances 
in the law, free from all acts and incumbrances of the appel- 
| lant; the reſpondent at the ſame time giving the appellant 

ſufficient ſecurity, to be approved of by the Maſter, for his 
indemnity on account of the ſaid leaſe ; and ſhould alſo then 
pay to the appellant the faid ſum of 2041/. 115. 034. firſt 
deducting the coſts of the ſuit, And it was alſo ordered, that 
the reſpondent ſhould, within fix months, accept of the ſaid 
aſſignment, and pay the appellant the ſaid 20411. 11% 0 1d. 
deducting the ſaid coſts; or in default thereof, the reſpondent's 
bill ſhould thenceforth ſtand abſolutely diſmiſſed with coſts. 


The appellant being ſtill in confinement, was, on the 22d 
of Auguſt following, ſerved with a copy of a writ of execution 
of this decree; and at the ſame time the reſpondent tendered 
an engroſſed parchment writing, importing an affignment of the 
laid leaſe to Brinfley Butler, and alſo ſhewed the reſpondent 
tome bags of money, which he ſaid was the conſideration 
money mentioned in the ſaid writing, and offered to pay the 
lame, if the appellant would then execute the deed ; but the 
appellant not having previouſly read, or ſeen the ſaid deed, 
dr any draft or copy thereof, nor he, or any perſon on his 


behalf, having been adviſed with in preparing and ſettling the 
Vo. III. 2 


ſame, 
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part were inſerted theruin, and alſo that n allowance ws made 
for the intereſt of the money decreed due to the appellant, 
fFromothe 8th of May, 171 9. 0 Which time the ſaid intereſt 
had been computed; being 127 days; as al ſo, that 2210,” 164. 
had been deducted out of the ſaid money on account of coſts, 
thö“ the abpellant Was not "ferved with any bill of e ofts.; he, 
for thife red fotis, Jefhſed to execiite the deed; and inſi Ned, tha 
tlie reſpotident üg to indemnify him From all damag bes on 
account of the faid teaſe, which he had, n not done; but the 
refpondent | refuſing, to pay the money, unleſs the "appeltan 
would execute the deed, went away abruptly; 3 and he, or ” r any 
p, Mt T $31 

| perſon on his behalf, never, afterwards paid or tendered one 
1 Farthing of the! money, tho' he then was, and for about three 


4 years befork had been in the poſſeſſion of the lands, and enjoy 
1 | ing the full benefit” of the 985 Sl n 


Pin DDs essig .. | 1 5 „„ 1$19y9] 


} On the 25th of che fame month -of Auguſt, the Lord Chan- 
Ih cellor order that an attachment ſhould iſſue againſt the 
appellant, and that the intereſt of his money ſhould ceaſe. from 
the time of the tender, unleſs cauſe ſhewn in ten days: Accord- 
Inply the appellant, on the 17th of September following, | ſhewe 
for cauſe the itregularity of the tender; but his Lordſhip Was 
pleaſed to order, that an attachment ſhould iſſue againſt the 
appellant, unleſs he ſhould execute to the reſpondent : an ag. 
ment of the leaſe in ten days, without further motion. And 
bn the 8th of Ofober, 1719, this laſt order was made abſolute 
and the appellant was accordingly charged with an attachment; 
and it was then alſo ordered, that the intereſt of his money 
ſhould from thenceforth ceaſe. 


1 
. 
Es 
TH 
- 


The appellant afterwards finding that ſeveral. lands, not 
3 to the Lord Conway, but the eſtates of other per- 
ſons, were inſerted i in the deed of aſſignment ſo tendered to him, 
moved the Court on the 24th of February, 1720, to ſet aſide 
the ſaid ſeveral orders of the 27th of Auguſt, the 17th of Sep- 
tember, and the $th of October, 1719; but this motion, tho 


{ſupported by ſeveral affidavits, was Nu and all-c ahe ſaid 
former orders were affirmed. | 


| fa 


uin Gafes: fin; aritament. 


: The appollant. on the 14th-of: December, 1523, moved the rr 


(Court: again to diſcharge the ſaid orders and allo the attach - 
ment, that ſo he might at Jeaſth have his diberty j but his Lord- 


ſhip, till, denied the appellant any relief, aud alſo refuſed to 


ſuffer; the aforeſaid affidavits, and ſevoral other 1 and 
n then offered by the appellant; 8, counſel.to be read. 
10 baſh; 


- 
* 
"* 
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And therefore, from the. Maſter s report and the confirm- C. Wearg: 
ation of it, and. alſo from the ſeveral, ſubſequent orders and C.Talber. 


proceedings, the preſent appeal was brought; and on behalf 
of the appellant it was inſiſted, that the Court, on ſeveral appli- 


cations, had conſtantly refuſed him the benefit of the order of 


the 22d of February, 1716, which had been. affirmed, on the 
former appeal; a and that the Maſter had not by his report, 
made the appellant all the allowances which, he was juſtly 
entitled -to, but had proceeded on the account irregularly, 
without giving the appellant any opportunity of proving the 
ſeveral articles of his charge; that the pretended tender was 


only conditional, if the appellant would execute the aſſignment 
to the ſaid Brinfley Butler, which neither he, or any perſon 
on his behalf, had ever before ſeen or read; and which alſo 


imported to be an aſſigument of lands belonging to other perſons, 


and not to Lord Conway ; nor was there any increaſe made in 
the conſideration money of that deed, for the intereſt of the 
appellant's money from the decree of the 8th of May, 1719s 


to the time of the ſaid tender, as there ought to have been ; 
and the deed moreover . contained ſeveral very unfair and im- 


proper covenants on the part of the appellant. That the 
reſpondent did not at the time of the tender, or at any other 


time, offer to the appellant any ſufficient ſecurity for his indem- 


-nification in reſpe& of the leaſe ; nor had he fince tendered 
to the appellant one penny of his money, or given him an 


opportunity of executing a proper aſſignment of the leaſe ; 
.altho' the reſpondent was in the full enjoyment of the lands, 


and in poſſeſſion of the money alſo, for which, by the' order 


of the 8th of October, 1719, he was to pay no intereſt ; while 


the appellant was deprived of his liberty, by bzing confined 
upon the attachment, 


On the other fide it was ſaid, that the dee tent had done 
All that he was obliged to do, in compliance with the order T.Lutwyche. 
made on the former appeal, and to enforce the execution there- 
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of Chancery, ſubſequent to the ſaid order of the 26th of Fe- 


Caſes in Partiament., 


of ; having, for that pale, raiſed 00 bole Sick he fin 
paid intereſt. And as it appeared, that the appellant had flebef 
offered to execute an uſſignment of any kind, or taken tiny" 
ſtep towards complying with the faid order; it was hoped, 
that the ſeveral orders--complained--of 

the appeal diſmiſſed with coſts. 


Bur after hearing icounſel on this appeal, it was\'o6rDERED. 
and ADJUDGED, that the Maſter's report and the order of the 
26th of February, 1718, confirming the ſame, ſhould be con- 
firmed ; fave and except that the Maſter ſhould review his 
report, in relation to the value of the exchange of the purchaſe 
money paid by the appellant to the Lord Conway, and f 
whether he had allowed the appellant the full value of "the | 
exchange, as it ſtood at the time of the aid payment, 
and if he had not ſo done, to 40 it; and that he ſhould alſo 
review the taxation of coſts to the reſpondent, and allow whit” 
was reaſonable and juſt: And it was further o8DERED? an 


ADJUDGED, that all the orders and decrees of the ſaid Court 


bruary, 1718, ſhould be ſet aſide and reverſed, and particularly” 
the order for an attachment againſt the appellant ; and the ſaid 
Court was forthwith to cauſe him to be diſcharged from bis 
commitment on the ſaid attachment, without payment of aby 
fees: And it was further oRDERED, that the ſaid Coutt of 
Chancery ſhould direct the Maſter to approve of the draft of 
an aflignment, to be made by the appellant to the reſpondent, 
purſuant to the order and judgment of the Houſe on the for- 
mer appeal; and alſo to approve of the ſecurity, to be given 
by the reſpondent to the appellant for his indemnity ; ; and 
after the approbation of ſuch aſſignment and ſecurity by the 
faid Court, to appoint a place and time, not exceeding three 
months, for the executing ſuch ' aſſignment and giving ſuch 
lecurity; and the Maſter was to carry on the intereſt due to the 
| appellant from the time to which it was laft computed, home 
to the time of executing ſuch aſſignment; and out of the prin- 
cipal money and -intereſt that ſhould be ſo computed due to 
the appellant, the coſts decreed to the reſpondent were to be 
deducted; and that on the reſpondent's payment to the appel- 
lant, of what ſhould be ſo due to him, after ſuch deduction, 
and giving ſuch ſecurity for indemnity as aforeſaid, the appel- 
Aant'\ was to execute the ſaid > Rn to the reſpondent; ; and 


that 
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brought i; the plaintiff againſt the defendant in the Coutt py” 1 _ 7 


of Common Pleas; and the plaintiff by his declarati ion ſet 5 * & * 
forth, that by deed dated the 17th of September, 1720, it Was 
witneſſed, that he had ſold the defendant. 200 J. South fea ſtock; 
and covenanted, that upon the tender and payment by the 
defendant of the ſum of 13607. on or before the day of Ne 
ting the Company's transfer books, in order. to make the Chri 07, ; 
mas dividend ; he, the plaintiff, would transfor. to the defen- | 
dant the ſaid 200 J. Saut haſen ſtock, and permit him to receive 
all future dividends and advantages, which ſhould be allowed 
by the. Company;on.that account, And the defendant, in con- 
fideration. of the premiſſes, covenanted that he would, upon 
or before the ſaid day of ſhutting the Company's transfer 
books; in order to make -the,.Chri&mas dividend, accept, or 
cauſe, to be accepted, the aid 2001. ſtock from the Plaintiff, 
and then alſo pay therefore proinde. the ſum of 136010. Provided, 
that if the defendant ſhould. refuſe to accept and pay for the 
aid ſtock, it ſhould be lawful for the plaintiff to diſpoſe of it 
at the then market prices, and out of that money, pay himſelf 
the faid, 12607. rsturning the overplus, if any, to the defen- => 
dant: But if the money ariſing by ſuch ſale ſhould prove 
inſufficient to fatisfy that ſum, then the defendant was to make 
good the defigiency to the plaintiff, upon demand ; and for the 
due performance of this agreement, each party bound himſelf 
to the other, in the penal ſum of 2800/7. — That the plaintiff 
had, truly performed all the covenants and agreements in the 
fad deed, on his part to be performed; but that the defendant 
had not performed the agreement on his part. That the 
Company s transfer books continued open till the 2 3d of De- 
Vorl. III. A a cember, 


H. Trinity e, 1721, an action of debt for 28061 was 8 Mod. 292. 
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8 cember. 1720, and then were ſhut in order te make thg Chee 
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— mas dividend, of which the defendant bad notice, +—- That\ the 
— plaintiff, for the | Tpace , of an hour before, the Aa the 


(19111 


by EIT books, was "at t e Company's J office Fad, the ute les 
"Houle, a a Was ll t at time ready to transfer the fal 200] 
* South b-ſe e Pk defendant, and offered In to do, and ty 
” permit him to | receive. all the dividends and advantages allowed 
_ by the Co ompany on account t thereof, after the date of the ſaid 
decd: But the defendant, or any on his behalf, was. not there, 
in any part of that hour, to receive the transfer of the ſaid 200, 
.. Nock,i— That the defendant. at any time after making the 
ſaid deed, or before the day of ſhutting the ſaid belts!" 
Gaben that day, did not tender or pay the ſaid ſum of! 4601. 
to the plaintiff, or any part of it; altho' the plaintiff was "ready 

2 that time to transfer to him the ſaid 2001. ſtock. 
plaintiff then averred, that on the ſaid 2 3d of Decehibad® 10. 
after the ſhutting the ſaid books, he fold the ſaid 2001. lock 
at the then current market price for 322 J. and no more; Abd 
received that ſum towards ſatisfaction of the ſaid 1360 and 


then requeſted the defendant to pay him 10 381. to make 27 the 


1139 07 


deficiency of the ſaid 1 3604. according to the intent of the 
aid deed; but that the defendant had not paid the aid: 1938/. 


whereby the plaintiff was entitled to recover, the {aig penal 
ſum of 2800 ' "SR 


1001. mo! 


1009 af! 
To this declariticn the defendant 8 "that after the fale 


| of the 2001. ſtock, he enfeoffed the plaintiff of 100 acres, of land 


bl 4 Myzon ; ; which he accepted in full ſatisfaction of e 
$i | * 10387. in the declaration mentioned. 


. 
— 


21002 * , 


The plaintiff demurred to this plea ; my for ſpecial FE 


of demurrer ſhewed, inter alia, chat the defendant Bad got 
mw n, a full defence. Tg. 
The 1 having ined 4 in 3 hs caſo was argued 

ia.the ſame term before the Court of Common Pleas; when 

the only queſtion was upon the declaration, whether the plain- 

tiff had entitled himſelf to the 1360 J.? And that Court were 

H of opinion, that he had not: For, as the money was to be paid 
| for; the ſtock; it was neceſlary for the plaintiff to ſhew, that 
a he had made a legal tender of the ſtock before he could claim 


CY. „. BP 


er vas Fibel for the defendant,” baot ms 91 


nes i Part takfent. 


40 money, Which he had not done f in, this caſe; for * ly 


ald, that he Was at the Sou; th-} ea office for ap hour, beſore the 
\ſrtitting - of the books, and then and there offered to transfer 


18 28 


a the ſtock to the defendant; 'wher reas, be ought to have det Out 


211 


the manner of transfetring Rock, ang the time and place when 


and where it Was uſually transferred ; w ich the Court could 


not take notice 6f 5 udicially : And dee ore, as it did not 
appear upon the a that'the tender Wa 8 4 fafficient” tender, 


by * Tk . # + #075. S 
91990201 \ 1 181 3 


Amo the plaintiff brought a tte br in ahi Court 


of King's Bench; and upon arguing the cafe there, in Michae/- 


mas term 1724, the Court were of opinion, that the covenants 


were mutual and independant; and tho' the tender was rot 


well alledged, yet the plaintiff, was entitled/+ tothe :rmoiiey, 
becauſe he was not under a neceſſity of inaking a tender; and 


therefore reverſed the judgment of the Court of Common n 
and gave judgment for che plaintiff. 51m n nn oft 3; 


| The defendant therefors brought a writ x ps ere Pena 
t0 reverſe this latter judgment; and on his behalf it was argued, 

that he having agreed to pay the money for the. flock, it ought 
to have been transferred, or at leaſt tendered to him, before 
he was obliged to pay the money. That the plaintiff had not 
ſufficiently alledged a tender of the ſtock to the defendant, for 
the Courts of law could take, no notice of any fact but what 
was alledged u upon the record; but the record did not alledge, 
either that the uſual place for transferring ſtock was the Saut h- 
fea houſe, or the uſual time before the ſhutting of the books; 

and conſequently it did not appear to the Court, that a tender 
at that place and time, was a good tender. That although it 


91 


21725. 


C. Wearg. 
J. Comyns. 


ſhould be admitted, that where a contract or agreement is made 


and one party undertakes generally to perform his part, and the 


other party in like manner to perform his, each party may 
have a remedy aguinſt the other, without any ſpecial avetment 
that the plaintiff,chas done what was to be performed by him; 
yet on the other hand, it muſt be admitted to be the known 
and ſettled reſolution of law, that where one ſide undertakes 
to do a thing in conſideration of, or upon the previous per- 


formance of what, is. to be done by the other, this is in the 
nature of a condition precedent; and he who -is' to db the 


previous act, cannot maintain an action againſt the other for his 
3 | | failure, 
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judicially appear than by full and ſufficient averments and if 
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failure, without averring thet he hath performed what ought 
to be previouſly. performed by him. If therefore, a proper an 


legal tender of the ſtock was neceſſary in order to entitle the 
plaintiff to the mopey, if ſuch tender could not otherwiſe 


the averment in this, declaration was in itſelf defective and 
inſuthgient, as was agreed by both Courts; it was hoped, that 
their Lordſhips would not enforce an action of this nature, 
beyond the ſtated and preſoribed rules of law ; but would revetſe 
the judgment of the Court of King's Bench. and affirm Gag 
the Conimon Pleas. ö * 


"__ 4 » , 
* „ 


* 


On the other fide it was contended, that the articles contained 
mutual covenants; and therefore it was not neceſſary for the 
plaintiff in the action to alledge either a transfer or tender, ta, 
entitle him to recover for the non- payment of the money, Nhat 
Not being a. condition precedent | to the payment thereof. That Z 
ſuppoling it neceſſary to alledge A tender, ſuch tender was ſuffci- 
ently alledged; but if not, the defendant in the action had 
aided, that defect in the declaration, by pleading a collateral 
matter; whereby be had put himſelt upon a defence, which | | 
amounted to a full admiffion of a tender. And therefore it Was 4 
hoped, that the judgment of the Court of King' 8 ef would 
be ali med with colts. | * & 


nt Nie: 
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Pur after hearing counſel on this writ of error, it Was 
ORDERED and ADJUDGED, that the Judgment given in Yr 
of King $ Bench, reverſing the judgment given in the Caurt of 
Commen Pleas, ſhould be reverſed; 
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John Ward, Eo; Appellant. Cale 13. 


Edmund, Duke of Buckinghamſpire and 
Normanby, an Infant, Charles, Earl 


of Orrery, George, Lord Willhughly | 
de Brooke, Thomas, Lord Trevor, Reſpondents.” 
Allen, Lord Bathurſt, and Patrick 
Garden, Eſq; Executors of the late | 


Duke. and Truſtees in his Will, 


4th May, 1725 


OHN Duke of Buckinghamſhire, being ſeifed of an eſtate 
in tail male in the manor of Mulgrave, and divers other 

manors, lands, tenements and hereditaments, and ſeveral allum 
mines, or allum works with their appurtenances, in the county 

of York ; by articles dated the 26th of February, 1703, agreed 

| to demiſe to William Ward the appellant's father, and the 
appellant, the faid eſtate and allum mines for the term of eight 
years and an half, from Lady-day 1704» under the yearly rent 
of 2379/. in money, and 740 tons of allum, at the prices 
therein mentioned: And he alſo agreed to bargain and fell to 
the ſaid William Ward and the appellant, all his ſtock of allum, 
with the materials and utenſils for making of allum, then 
remaining in and upon the faid allum works and premiſſes, 
and that a ſchedule ſhould be taken thereof and annexed to 
the intended leaſe; and the leſſees agreed, at the end of the 
leaſe, to leave and deliver up to the Duke, his heirs or aſſigns, 
as large and good a ſtock of allum, Cc. on the premiſſes, as 
ſhould be mentioned in the ſaid fchedule; and that they would 


likewiſe execute a bill of ſale thereof gratis, to the Duke and 
his heirs. 


Accordingly, a ſchedule was ſoon after taken, and dated the 
ibth of March, 1703, of all the allum, Ce. on the premiſſes, 
and delivered to the ſaid William Ward; and purſuant to the 
articles, the Duke executed à leaſe of the premiſſes to him, 
and the appellant and Foſhua Ward. his brother, for the ſaid 
Vor. III. B b term 
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8 term of eight years and an half, under the ſaid yearly rents and 
>, covenants. and the ſaid ſchedule was annexed to the leaſe. 


| About two years afterwards, the apnellant perſuaded the 

| Duke to accept of a ſurrender of that leaſe, and grant them 

a longer term; and thereupon the Duke, by indenture, dated 

the 23d of March, 1705, demiſed to the faid leſſees the, eſtate, 

allum 'mines, works, Oc. from Lady-day. 2506, for, 19 years, 

under the like yearly rents in money and allum ; and he did 

it thereby bargain. and ſell to the leſſees, all the ſtock of: allum, 
1 coals, kilp, lead, iron mine burnt and unburnt, fats, Hude 
i. * coppers, coolers, tools, utenſils, ſtores, implements, and things 
0 | belonging to the Duke, which then, or on the 25th. of Marc, 
. | 1704, were, or at any time ſince had been remaining in and 
i” about the faid allum works and other the premiſſes; wich an 
| exception in theſe words, viz. excepting all or, any quantity 
I = of rock, or mine, at preſent lying in any ſtorehouſe there, 
«quite fniſhed and made into allum fit to be fold, or ſhipt 
WI away. Which faid ſtock. and premiſſes, except as before 
„Ma fold, was expreſſed and ſet forth in a ſchedule or 
Inyentory' thereunto annexed. And the leſſees on their part, 
among divers other covenants, did covenant to deliver up t to the 
Duke, his heirs and aſſigns, the allum works and premiſſes in 
good condition at the end of the term, and to deliver, up a 
large and as good a ſtock of allum made, and materials, greg 
and things, in and upon. the allum works, as were mentioned i in 
the. ſchedule to the faid leaſe annexed; and to execute a, bill 
of ale. gratis, to the Duke and his heirs, for his Af thei 
"benefit, NET. ohh e . 


The intereſt in this is: was - after ill veſted folaly i in. the 
appellant, but that the Duke might be certain, at the expira- 
tion of the ſecond leaſe, of having all the particulars compriſed 
in the ſchedule delivered up to him, the ſame ſchedule taken 
the 16th of March, 1703, was annexed to the ſecond leaſe made 
he 23d of March, 1705 and according to that leaſe, and by 
virtue thereof, the leſſees continued in the poſſeſſion of the 
premiſſes, and of the ſtock of allum, utenfils and other thing 
mentioned in the ſaid ſchedule; and were conſtantly in the 

poſſeſſion thereof, till the expiration of the ſaid ſecond leaſe; 
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money; and in the year 1717, he deſired an account might be 
ſettled between them. The appellant having accordingly made 
up his accounts, there appeared in one article a groſs error, 
relating to a ſum of 9684/7. to clear which, the Duke appointed 
a day to have the appellant's books inſpected; but on that day, 
the appellant pretended that all his books of account, and ſeveral 
receipts from the Duke, relating to the payment of ſeveral ſums 
of money, had been juſt before ſtolen out of his counting- 


houſe; whereas the Duke denied that he had received any of 


the ſums which the appellant pretended to have paid, and 
thereupon brought his bill in Chancery againſt the appellant, 

to compel him to come to a fair account. To accommodate 
which ſuit, the appellant propoſed to pay the Duke 10,0007. 
And although there was at that time very large ſums due to the 
Duke; yet, to get rid of the appellant, and to be releaſed of 
certain agreements of copartnerſhip which had been made about 
five, years before, and were then ſubſiſting, the Duke agreed to 
take that ſum, and a releaſe of the copartnerſhip ; ; and general 


releaſes were accordingly executed of all matters between em, 
except the leaſe of the eſtate and allum works. 


Among many other particulars in the ſchedule 3 to 
that Teaſe, was an item in the words and figures following ; 
v. 315 tuns and a quarter of allum in ſeveral ſtorehouſes, 
* at 112 pounds and a half to the hundred weight. — And at 
the bottom of the ſaid ſchedule, a memorandum was made that 
the 16th of March, 1703, poſſeſſion of the premiſſes and utenſils, 


with the ſtock of allum, was given to, and accepted by the ſaid 
Wi Lk . ard. | 


and wen ninde his will, and eee the n deen 


his executors and truſtees, and upon his death the premiſes in 
leale to Ward deſcended to the infant Duke. 


111 TS 3&3 | 14 197 


The ſecond leaſe being near expiring, and "oy lene 
having in many inſtances broken ſeveral of the covenants, 
particularly by having entirely neglected one of the allum mines, 


and totally demoliſhed it, and having cut down and deſtroyed 


12 


The Duke had for ſeveral years, intruſted and employed 
the appellant in conſiderable tranſactions, for great ſums of 
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der and yield up, to the Duke and his heirs, as large and good 
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great quantities of timber trees, and lopped and topped diver 
others, and threatening to commit other waſte, and ſtrip the 
eſtate of all the underwood, and pull down the feveral houſes 
that were built upon the premiſſes; and the appellant making 
vo proviſion, to deliver up the Rock of allum, utenſils, imple. 
ments and ather things, at the end of the leaſe, particularly the 
315 tuns and a quarter of allum mentioned in the faid ſchedule, 
or to perform the other covenants and agreements ; the reſpon. 
dents, the executors and truſtees, and the appellant had, in the 
beginning of the year 1724, ſeveral meetings, in order to per- 
ſuade the appellant to do juſtice to the infant Duke, and 
to perform all the covenants and agreements in the leaſe, 


aceording to the true intention of it; but the reſpondents per- 


ceiving their endeavours would be fruitleſs, and that the appel - 
lant's intention was to evade coming to any final determination, 
that ſo the leaſe might be expired before he did any thing; they 
therefore thought themſelves bound in duty to bring à dil, 
and one was accordingly brought in the Court of Chancery, in 
the infant Duke's name and their own, againſt the appellant, 
far a ſpeeific performance of the covenants in the leaſe ; and in 
ſach bill, the demand of having the 315 tuns and a quarter of 


allum delivered to the reſpondents, was particularly made and 
inſiſted on. | 


The appellant in his firſt anſwer, admitted the making the 
laſt leaſe and the ſchedule, and that the leſſees poſſeſſed the 
ſtock of allum and other things mentioned in the ſchedule 
annexed to the ſaid leaſe, except as after mentioned ; and that 
they had been in poſſeſſion and enjoyment of the demiſed 
premiſes, ever ſince the making the leaſe; that the ſchedule 
to the ſecond leaſe, was the ſame as the ſchedule annexed to 
the firſt leaſe; he alſo admitted, that by the terms of the leaſe, 
he at the expiration. of the term was obliged ta deliver up to 
the Puke and his heirs, the ſtock of allum and other things in 
the leafe and ſehedule thereto annexed mentioned, and all 


houſtg, edifices and buildings belonging to the premiſſes. But 
in relation to the 315 tuns and @ quarter of allum, be con- 


ceived, that the fame quantity of allum ought not be left upon 
the premiſſes, for the benefit of the reſpondents at the end of 
the term ; for that it was the apparent intent, purport and 
true meaning of the leaſe, that the leſſees ſhould leave, ſurten- 


th a ſtock 
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ein Fer + þ ate,» 
a ſtock of allum made, coals, ki! Ip and other things, as the 


late Puke did bargain and ſell by the leaſe tothe leſicess and 
he inſiſted, that by virtue of the exception in the leaſe, the 
quantity of 315 tuns and a quarter of allum aws excepted and 
reſerved out of the grant, bargain and ſale, theteby made o 
the 14 7 of all the ſtock of N 705 Da dT N 

On the 2d of . 1724. hb, ule jury n 38 
Gir Jeffery Gilbert and Sir Robert Raymond, two of the. Lords 
Commiſſioners for the cuſtody. of the Great, Scal; when the 
appellant departed from what he had inſiſted on in 1 anſwer, 
iz. that, by the conſtruction of the leaſe, the 315 tuns and a 
quarter” of allum was not at all to be delivered; and, to the 
reſpondents. very great ſurprize, ſtarted up a pretence, that by 
a paper, which he then proved only as an exhibit, it. appeared 
that a vy quantity of allum had been Formerly. delivered to 
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dae ah hem which was to be delivered 555 at the expi- 
ration of the leaſe : But the Court upon. inſpecting this paper, 
andſobſerving the ſame to be raſed in ſeyeral places, and the 
appellant not having inſiſted thereon, or on the delivery of the 
allum in any of the pleadings, which if true was impoſſible, to 
have been forgot; but, on the contrary inſiſting, that it never 
was intended to be delivered ; were of opinion, that no regard 
ought to be had to the ſaid paper; and therefore it was dared 
and decreed, that the appellant ſhould at the expiration of 
the leaſe, leave upon the premiſſes 315 tuns and ſive hundred 
of allum, ready made and quite finiſhed, at 112 lb. to the 
100 weight; together with ſuch other ſtock of allum made, 
coals, kilp, mine burnt and unburnt, fats, furnaces, coppers, 
coolers, lead, iron and other utenſils, ſtores, implements and 
things, as were mentioned in the ſchedule” to the ſaid leaſo 
annexed ; and if any of them were not remaining in ſpecie, 
that he ſhould leave others as good, in the room thereof; and 
ſhould execute a bill of ſale to the reſpondents, according to 
his covenant in' the leaſe ; and that the appellant ſhould, at the 
expiration of the leaſe, leave the premiſſes in good order, and 
deliver quiet and peaceable poſſeſſion thereof to Mr. George 
Priſwick, named receiver to the infant Duke; and ſhould at 
the ſame time deliver to him, in ſpecie, the ſaid 315 tuns and 
dne quarter of oe together with the other things a as e 


Vor. III. e iH id bas 2008 ui 4. After 


_ — — 
r — — 4 


J. Willes. 
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After pronouncing this decree, and notwithſtanding the-appet. 
lant, by his clerk in Court, had joined in a, petition to btin 
the cauſe on, and attended the, hearing thereof in per ſon; he 
informed the Regiſter of the Court and the reſpondent's ſoli- 
citor, that he would and did inſiſt on his privilege as a Member 


of the Houſe of Commons; and thereupon, leſt the leaſe ſhould 


expire before the appellant could be obliged to perform the 
covenants, a petition was preferred to the Houſe of Commons, 
and by an order of that Houſe it was reſolved, nemine contra- 


dicente, that the appellant had waived his privilege, and: nn 
not reſume the ſame. 


He therefore Appen from the decree, inſiſting, that all 
allum in any ſtore-houſe quite finiſhed, was excepted out of 
the ſecond leaſe, and reſerved to the Duke; and that the 
315 tuns 500 pounds of allum mentioned in the ſchedule to 
be in ſtore-houſes, appeared to be allum quite finiſhed, as well 
from the proofs in the cauſe, as from the adjudication in the 
decree, whereby the appellant was decreed to deliver that 
quantity of allum quite finiſhed. That the late Duke, at the 
time of making the ſecond leaſe, had no other allum quite 
finiſhed, but the 315 tuns 500 pounds. That it appeared by 
the evidence in the cauſe, that theſe 315 tuns 500 pounds, of 
allum, were, purſuant to the agreement, delivered to the Duke, 
or his agents, upon, or very ſoon after the making of the ſecond 
leaſe; and therefore it could not be the intention of the parties, 
that the appellant ſhould, at the end of the term, leave more 
ſtock upon the premiſſes, than he found thereon when he 
entered. That the covenant to redeliver at the expiration of 
the ſecond leaſe, all allum made, Ge. might be very well 
ſatisfied, without admitting the conſtruction which the reſpon- 
dents endeavoured to put upon it; for that conſtruction was 
not only contrary to the plain intention of the parties, but 
inconſiſtent with the tenor of the other parts of the leaſe. 
That on the 31ſt of March, 1706, which was only fix days 
after the commencement of the ſecond leaſe, the leſſees deli- 
vered at the ſcale, to the uſe of the Duke, 975 tuns and a 
half of allum, which was certified by Ambroſe Newton, in the 
words following, viz. ** Sandſend, April 11, 1706. Theſe are 


to certify the moſt noble the Duke of Buckingham, and his 


66 Grace's agents, that ſince the 538 tuns | certified to be 
2 4 weighed, 
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«© weighed, and remaining in the ſeveral warehouſes in Sand/end, 88 
« there are 437 tuns and a half more, being in all 975 tuns His 

« and à half of allum, reſting the ziſt day of March laſt in 
4 the ſeveral warehouſes at Sandſend, of which, as it was 
„ weighed, an account was taken by me, Ambroſe Newton.” 
And on the back of this certificate, the Duke gave an order to 
the appellant in the following words, viz. © Mr. Tohn Ward, 
% hereby order you to charge the quantity of ſix hundred 
« and ſixty tuns and one quarter of allum to my account, part 
« of the quantity here mentioned in this certificate, and out of 
« the money ariſing by the ſale of allum in your hands, pay 
« to Mr. William Ward and yourſelf 1o/. for every tun, accord- 
ing to agreement, and for your ſo doing, this ſhall be your 
« diſcharge. April 30, 1706. Buckincnam.” By which 
certificate and order indorſed thereon, it appeared, that the 
315 tuns 500 pounds of allum in the ſtorchouſes quite finiſhed, 
which had been received by the leſſees upon the firſt leaſe, 
were redelivered. But ſhould it be objected, that this certi- 
fcate and order were not inſiſted on by the appellant in his 
anſwer ; it was true, they were not, becauſe he did not diſcover 
the order, till after his anſwer was put in, nor even till after 
the commiſſion for the examination of witneſſes was executed. 


On the other ſide it was contended, that the decree was juſt, 
and ought to be affirmed ; it being admitted, that the appel- 
lant and his partners did, ſo long ago as 1703, as appeared by 
the ſchedule, receive the 315 tuns and a quarter of the late 
Duke's allum ; and as they for ſo many years had the benefit 
and produce thereof, and the intereſt of the money for which 
the ſame was ſold, it was but reaſonable, that the appellant 
ſhould return the like quantity of allum, according to his 
xpreſs agreement. It was alſo admitted, that the reſpondents 
were entitled to have all the other particulars mentioned in the 
ichedule, delivered to them ; and there being no pretence to 
leparate or diſtinguiſh this item of allum from the reſt of the 
articles, it ought therefore to be delivered ; but the value of it 


C. Wearg. 
C. Talbot. 


a being much greater than the reſt, made the appellant more 
: defirous to entangle and perplex it. That there was no evidence, 
F nor even the leaſt foundation to imagine, that the late Duke 
5 ever agreed, that this quantity of allum ſhould be excepted 
iy out of the new leaſe, or that he ſhould have the ſame imme- 


Aiately delivered to him. And the pretence, that the reaſon 


why 


1725. 


Deca z 
thrmed. 
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why the ſchedule to the firſt leaſe was annexed to the lecond, 
was only to avoid the trouble and expence of making a new 
ſchedule; Was a vain and frivolous imaginatioh ; ſince if,the 
fame was true, and if the 315 tuns and a quarter of allum were 
delivered, or integded to be delivered to the Duke at the 
execution of the ſecond leaſe, this article being greater in value 
than all the reſt, might either have been ſtruck out of \the 


ſchedule, or any agreement relative thereto, might have been 


plainly expreſſed in the ſecond leaſe itſelf. 


AFTER, hearing counſel on this appeal, it, was oRDERE 
ADJUDGED, ths: the ſame ſhould be diſmiſſed, and the decrd 
therein complained of, affirmed; and that the appellant ſhould 
pay, or. cauſe to be paid to the reſpondents, the ſum of 100/, 
for-their colts, i in reſpect of the ſaid appeal: And it was, fur- 
ther ORDERED, that all the written evidence produced at the 
bar hy the appellant, and particularly a paper, purporting to 
be a certificate or order of the late Duke of . Buckinghamſhire 
and Normanby;; ſhould be delivered over by the Clerk aſſiſtant 
to the Regiſter of the Court of Chancery: And the Houſe 
obſerving many raſures and other violent ſuſpicions of, forgery 
in the ſaid paper, it was further oRDERED, that his Majeſty's 
Attorney- general ſhould proſecute the appellant for the liche, 
in ſuch manner as he ſhould think fit; and that the papers and 
writings above ordered to be delivered over into the Court of 
Chancery, ſhould remain there, to be made uſe of in the fald 
proſecution, in ſuch manner as the Attorney- general ſhould 
think fit; and, that in the mean time, each party, their ag age 
and ſolicitors, ſhould have liberty to reſort to and perip E 
fame, in the cuſtody of the ſaid Regiſter * 825 5 
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* By a manuſeript note upon this caſe, in Mr. Bictnelbs collection, it appears, 
that the appellant was accordingly tried for this forgery; and, being convicted, 
ſtood 1 in the 80 aq the gate of nnn 


Richard 
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Richard Stone, Eſqʒ; 4 - Appellant. Caſe 14. 


Athur Bark of Ugly, Ark London ns ici 
Altham, Richard Bayley and Cher Reſpondents, 
Anneſley, Eſqrs. "ry 'S 4 3 1. n 111 


5th May, 1725. 


HE reſpondent the Earl of Angleſey being, as he declared, 

ſeiſed in fee ſimple or fee tail of a parcel of incloſed 
ground, called Camolin park, formerly and before the ſame 
was incloſed, known by the name of Knockangarrow, in the 
county of Wexford, on which there were ſtanding a great quan- 
tity of timber and other wood; and being diſpoſed to fell ſuch 
timber and wood, the appellant treated with him for the pur- 
chaſe thereof; and in conſequence of ſuch treaty, the Earl, 
by deed dated the zoth of Auguft, 1719, agreed to ſell the ſaid 
wood to the appellant for the ſum of 5000/. and to give him 
ſeyen years time far the cutting and carrying it away. 


The appellant afterwards, and in order to diſpoſe of the tim- 
ber again, treated with ſeveral perſons for the ſale thereof; 
but the reſpondents the Lord 4/tham and Mr. Bayley, with a 
deſign to prevent the appellant's diſpoſing of the woods, gave 


out, that the Earl was but tenant for life of the ſame, and 


therefore had no power to ſell. They alſo. pretended, that the 


Lord Altham was ſeiſed of a remainder in tail of the faid 


premiſſes, and that Bayley had bought all the ſaid wood from 
the Lord Altham; and they bath threatened that they would 
hinder any vendee from cutting or carrying away the wood, and 
would get the injunction of a Court. of Equity for that purpoſe. 


Whereupon the appellant exhibited his bill on the 2 5tly of 


January, 1719, in the Court of Chancery in Ireland againſt the 
reſpondents, praying, that the Earl and the other defendants. 
might diſcover and ſet forth their reſpective titles to the pre- 


miſſes; and if it ſhould appear, that the Earl had a good title 


to, and could ſell and diſpoſe of the ſaid woods, then that the 
ppellant and his vendees. might be quieted. therein againſt the: 


"clpondents Lord. A/tham, Bayley and Annęſiey; but if the Earl 
n | BY 


Gould 
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— Gould not make out a good title to the woods, then that the 
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ſon James Earl of Angleſey,. ſettle the ſame on his ſaid fon for 


late Earl of Angleſey, his ſecond: ſon ; and the reſpondent this 


tenant in tail of the premiſſes, had, by deeds of leaſe and 


| Woods: * 
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appellant might be releaſed and diſcharged from his Purchase. 


The Earl, by his anſwer to this bill, admitted the a agreement 
with the appellant ; and ſaid, he was willing to perform the 
ſame: And as to his title, he inſiſted, that he was ſeiſed in 
fee of the premiſſes; for that his grandfather Arthur Earl of 


Angleſey being ſeiſed in fee thereof, did, on the marriage of his 


his life, with remainders to the ſons of that marriage ſucceſ. 
ſively in tail male; and that the ſaid James his father had three 
ſons, - James, afterwards Earl of Angleſey, his firſt ſon ;-'Foby, 


now Earl of Angleſey, his third ſon : That the ſaid James, the 
firſt ſon, died without iſſue male, whereby the Lands deſcended 
to John, the ſecond ſon ; who being fo ſeiſed, ſuffered a com- 
mon recovery, and being by virtue thereof ſeiſed- in fee, deviſed 
the lands to the reſpondent Arthur Earl of Angleſey, his bro- 
ther; and theqclare inſiſted, that the een n Pero 
the agreement; Ai te) + 03 mid 


The — wit Lord 1 by his anſwer alledged, that 
the. ſaid · James Earl of Angleſey, the reſpondent! Earl Arthur's 
elder. brother, did, by his will, deviſe the ſaid lands to Earl 
Arthur for, life, with contingent remainders in tail to all his 
ſons, with a remainder in tail to the reſpondent Lord Altbam; 
and he inſiſted, that the appellant had no better title to the 
lands, than Earl Arthur had, who was but tenant for' lie 
m—_— to ne . of waſte. 28 


The roſpondent Richard Bayley by his —— infiſted, as th 
Loal Altham had done, that the appellant had no right to the 
woods, for that Earl Arthur was but tenant for life, ſubject 
to impeachment of waſte; and that the Lord Altham being 


releaſe, ne _ ſame to him, and had fold hin the ſaid 


The * acide Charles cis; wy his anſwer (aid he 
believed, that James late Earl of Angleſey was ſeiſed in fee of 
the; premiſſes, and deviſed the ſame to the reſpondent the Earl 


for lie, with remainder to all his ſons ſucceſſively in tail 
an 
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Ge life, with like remainders to his ſons ſucceſſively in tail 

male; and for want of ſuch iſſue to Charles Anneſley, uncle of 
APTN.) F333 1CH DE 4. dd VS dy ooo. ak Va: of 3 14 0 

the ſaid Earl James for his life, with like remainders to all his 


ſons ſucceflively in tail male; and that he was the firſt ſon of 


the faid Charles Annefley who was dead, 
T6 H TOS LIL r. 7 | 


The cauſe being at iſſue, witneſſes were examined on behalf 
of the appellant; and of the reſpondents the Earl and Lord 
Altham.” SO OSS 33300 FIST ORs} | 


The appellant proved his agreement with the reſpondent the 
Earl; and he proved the ſettlement ſet forth in his anſwer, to 
have been made by his grandfather ; that the ſaid James Earl 
of Angleſey his brother died without iſſue male; and that John 
Larl of Angleſey thereby became ſeiſed, and ſuffered a recovery 
of the lands whereon the woods grew, and by his.will deviſed 
the ſame to the reſpondent Earl Arthur and his heirs. But 
the reſpondent. Lord Altbam did not make any proof of a title 
in himſelf to the premiſſes, as he had alledged by his anſwer. 


On the 1ſt of July, 1724, the cauſe was heard before the 
Lord Chancellor ; when his Lordſhip having heard the plead- 
ings opened, ' and the proofs read, and what was offered by 
counſel on all fides, was pleaſed to take time to give his judg- 
ment. n An ,200) 


And on the 14th of November following, his Lordſhip, was 
pleaſed to declare, that the appellant's purchaſe appeared not 
to be real, but only colourable, in order to try the other 
defendants title in equity, which could not be done, being 
properly at law 3. and therefore decreed, that the appellant 
ſhould be at liberty to make uſe of, and give in evidence, the 
depoſitions taken in the cauſe, (which were depoſitions taken 
on the behalf of the Earl of Angleſey) againſt the defendants the 
Lord Altham, Bayley and Anneſley, to ſhew that Knockangarrow: 
were the fame lands with Camolin park : But as to the reſt of 
the bill, that it ſhould be diſmiſſed againſt thoſe defendants 
with coſts. And as to that part of the bill which ſought to 
ſtop the reſpondent the Earl from recovering the purchaſe 
money, his Lordſhip decreed, that the bill ſhould be diſmiſſed 


From 


103 
and for want of ſuch iſſue, to the reſpondent the Lord Altham — 


1725. 


— 


| 
| 
| 
| 
| 
| 


— : 
— 


5 LK, 
- — . | . 
* 


wn 1 « TW s , * . 
IE — . EEK” Mi [ho 
— — — 8 — - 
0 
7 


| 
1 
: 
bj 
if 
1 
; 


T. Lutwyche. 


Caſes in Parliament. 


From this decree the appellant appealed, becauſe the ground 
aſſigned by the Lord Chancellor for diſmiſſing the bill, as, 
that the appellant's title was properly triable at law; whereas, 
the appellant had no grant in law of the woods, and could 
therefore make no defence to any action which might be brought 
for any of the wood he ſhould cut; neither had he any of the 
family deeds or writings, to ſhew the title of the Earl of 
Angleſey, under whom he claimed. That ſhould the appellant 
have cut down the wood, without knowing the right he had 
to it, he would ſubje& himſelf to an action, which might be 
brought after the Earl's death, and when he could not haye 
the aid of the Earl to make out his title, if he had one; 
and if his Lordſhip's tit to the wood was not good, the 
appellant could have no remedy for recovering the money he 
had paid, in caſe his Lordſhip ſhould not leave aſſets, and even 
if he did, it might be difficult to find them. That the prayer 
of the bill was conceived to be juſt; for if the Earl had fuffi- 
cient power to ſell the woods, it was againſt conſeience for the 
Lord Altbam and the other reſpondents to fet up groundleſs 
pretenſions, in prejudice of the appellant's right under the 
Earl; and if, on the other hand, the Earl had no power to fell 
the woods, it was but reaſonable that he ſhould relinquiſh any 
claim to the purchaſe money ; and not force the appellant to 
pay the money, and have him engaged in a law-ſuit, which 
might eventually ruin him: It was therefore highly neceſſaty 
for the appellant, before he proceeded to cut the wood, to 
know what right he had to it ; and this he could not do, other- 
wiſe than by a ſuit in equity. If the Lord Chancellor had 
been of opinion, that this right to the wood ought rather to 
have been tried at law than in equity, his Lordſhip might have 
ordered the appellant to have cut a tree, and the parties who 
alledged they had the property in it, to have brought an action 
within a limited time; and on failure, to have granted the 
appellant a perpetual injunction againſt them: Or, he might 
have directed an iſſue, to try whether Earl James, the brother 
of the reſpondent Earl Arthur, had power to deviſe the lands 
on which the woods grew; fo that it might thereby appear, 
whether Earl Arthur was tenant for life only, or not. As to 
the objection, that the appellant was no real purchaſor, but 
that his agreement was colourable only, and that therefore the 
Court ſhould do nothing to aid him; it was anſwered, of 
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there was no proof in the cauſe, on which to ground any ſuch 
ſurmiſe: The agreement did not import that any money was 
paid, and therefore it could not be incumbent upon the appel- 
ant to prove the payment of any money; but having proved 
me execution of the decd, he had done all that was neceſſary | 
in the cauſe. Admitting, however, that this ſuit was really 
brought to try the Earl of Angleſey's right to cut the woods, 
it was conceived that there was no juſt reaſon to diſmiſs the 
pill; for ſince the Earl had an intention to cut the wood, and 
it was diſputed whether he had a right ſo to do, it was fit the 
right ſhould be determined before the wood was cut; for by 
this means, the wood might be preſerved, if the Earl had no 
right to cut it, and expenſive ſuits at law prevented, where very 
unequal damages might be given. Beſides, by the conſtant 
practice of Courts of Equity, to grant injunctions to ſtay the 
cutting of wood, they neceſſarily bring the title into queſtion. 
That coſts were given to the reſpondents Lord A/tham and Mr. 
Bayley, altho' they confeſſed giving the diſturbance to the appel- 
lunt, which he complained of in his bill, and inſiſted upon 
titles which neither of them proved, and conſequently had 
ltogether failed in their defence; altho' the Court had, in 
ſome meaſure, relieved the appellant againſt them, by giving 
him liberty to make uſe of thoſe depoſitions, which proved 
Knoeckangarrow and Camolin park to be the ſame lands. That 
if the appellant was not entitled to relief againſt the other 
reſpondents, he ſeemed to be clearly entitled to relief againſt 
the Earl of Angleſey ; for if the appellant had no right to the 
woods, the Earl could have no right to the 50007. purchaſe 
money ; and yet the bill was diſmiſſed as againſt his Lordſhip 
with coſts, and the appellant was left to recover that money. as 
he could : Whereas, if what was ſurmiſed by the Court, and 
ſeemed to be the main foundation of the decree, was true, dix. 
that the agreement was only colourable, and ſet up merely to. 
iry the Earl's title; his Lordſhip ought, in that caſe, rather 
to pay the appellant his coſts, than receive coſts from him. 


It was therefore hoped, that this decree of diſmiſſion would be 
reverſed, 888 | 


having by his anſwer admitted the agreement with the appel- 


lant for the fale of the woods, and having proved his title 
Vor. III. E e | thereto, 


On the part of the reſpondent the Earl it was ſaid, that P. Yorke. 
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— thercto, he ought to have a full performance of that agreement, 
w=—z Which he was ready and willing to perform on his part, — 


The-other. reſpondents printed no caſe againſt this appeal, nor 


did they either put in an anſwer to it, or appear "Ut the 
I 


Drcaun Anp therefore, after Fenin g counſel for the appellant and the 
re verſed. 


Jour. vol. 22. reſpondent the. Earl, it was ORDERED and ADJUDGED, that 

p. 532. the decree complained of ſhould be reverſed; and that the (aig 

Court of Chancery ſhould direct an iſſue to be tried at the 

King's Bench bar, by ajury of the county of Dublin, * Whether 

„ Tames, late Earl of Angleſey, elder brother of the reſpondent 

« Arthur Earl of Angleſey, was ſeiſed in fee of the lands non 

e called Camolin park, formerly Knockangarrow ; and whether 

<« he deviſed the ſame:“ In which cauſe Arthur Lord Althan, 

. Richard Bayley, and Charles Anneſley, were to be plaintifis; 

and were to take upon them the proof that the ſaid Janes Earl 

of Angleſey was ſeiſed in fee of the ſaid lands, and did deviſe 

the ſame, and the appellant and Arthur Earl of Angleſey were 

to be defendants; and the ſaid Court of Chancery were to give al 

neceſſary directions about the ſaid trial: And the ſaid: Arthur 

Earl of Angleſey and the appellant, and thoſe who ſhould derive 

title under them, ſhould be at liberty to make uſe of the 

depoſitions taken in the ſaid cauſe, on the behalf of the ſaid 

Arthur Earl of Angleſey, on the ſaid trial; and if the faid 

Arthur Lord Altham, Richard Bayley, and Charles Amneſty, 

| ſhould refuſe, to deliver a declaration, or to proceed to ttia, 

by ſuch time as ſhould be appointed by the Court, the iſſue 

| ſhould be taken againſt them pro confeſſo : And it was further 

1 1 ORDERED, , that after ſuch trial had, or ſuch iſſue taken fr" 

confeſſo, the Court of Chancery ſhould grained to make ped 
| decree as ſhould be e) juſt, | rf 
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Roger Acherley, Eſq; and ERA EBIT Appellants] 
Wife, M71 * Kas T 1 MG Enn 


Biuater Vernon, Eſq; William V. er non, 
Thomas Vernon ſen, George Vernon, | 
an Infant by his Guardian; Richard 
Vernon, Francis Keck, Eſq; Jobn 
Micoll, Eſq; and Thomas Vernon, an > 


Infant by his Guar dian, : n 3 


Reſpondents. 


4th February, 1725. 
HOMAS Vernon, Eſq; being ſeiſed and poſſeſſed of a 
* large real and perſonal eſtate,” the greateſt part whereof he 


had acquired in the profeffion of the law, wherein he had? 


deſervedly gained a great reputation; and Having an intention 
to make a ſettlement of his eſtate, to preſerve the ſame in 
his name and family, in caſe he ſhould die without iſſue male; 
and entertaining a particular affection for the reſpondent Bowater 
Vernon, his couſin and next heir male, who had for ſeveral 
years lived in his family; he, on the 17th of January, 1711, 
made his will all of his own hand writing; and thereby deviſed 
to Mary, his wife, an annuity of 1000 J. to be paid her half 
yearly during her life, by his truſtees therein named, out of the 
rents and profits of his real eſtate, clear of all charges and 
deductions, except parliamentary taxes, and to be in lieu and 
ſatisfaction of her jointure, and of all other claims and de- 
mands out of his real eftate. —— He alſo gave to his ſaid 
wife, during her widowhood, his capital manſion-houſe at 
Hanbury, with the gardens, orchards, out-houſes and buildings 
thereunto belonging, and the park adjoining, and ſome lands 
uſually kept in his own hands, ſhe keeping the ſame in repair: 
But in default thereof, or in caſe ſhe ſhould marry again, or 
not think fit to reſide there, for three months in every year; in 
each and every of thoſe cafes, his will was, that ſhe ſhould 
deliver the poſſeſſion of the ſaid premiſſes to the reſpondent 
Bowater Vernon, if living, and if dead, to his ſon, if he ſhould 
leave any, or to ſuch other perſon of his name and kindred, as 

| was 
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Caſe 15. 


Was. 783, 
Comyns Rep. 
381.513.522. 
Mod. 68. 

10 Mod. 518. 
Viner, vol. 4. 
p. 64. ca. 5. 

P-I15, ca. 4. 


vol. 5. p. 84. 


ca. 69. 

vol. 0. p. 53. 
ca. 9. p. 237. 
ca. 10. 
vol. S. p. 156. 
Ca. 12. p- 205. 
Ca. 11. 12. 
P. 244. Ca. 20. 
P- 413. ca. 13. 
P- 477 Cas 2. 
vol. 11. p. 153. 
ca. 73. 

2 Eq. ab. 209. 
ca. 2. 565. 
ca. 5. 
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his will. — And he further gave to his wife 5001. to be paid 


conſent of her father and mother, and of his wife, or of ſuch 
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was to enjoy that, and the refidue of his real oldator ecating. 
to the truſts and limitations after mentioned. The, teſtator 
likewiſe gave to his ſaid wife, the uſe of all his goads, Pictures 
and furniture, in his aid capital meſſuage, during ſuch time 
as ſhe ſhould enjoy che ſaid meſſuage by virtue of his will, but 
ſo as not to remove any of them from the houſe; his will 
being; that his ttuſtecs, to whom he thereby gave all: his-ſad 
houſhold goods, pictures and furniture, together with the 
books amd other goods and furniture in his ſtady and gallery, 
and in all outbuildings and offices there, ſn permit and 
ſuffer the ſame to be held and enjoyed with his ſaid dial 
meſſuage, as heir-looms, by ſuch perſon and perſons, as from 
time to time ſhould be entitled to the poſſeſſion of the ſaid capital 
meſſuage, according to his will. And he thereby impowered. 
his truſtees, to aſſign and transfer the ſaid goods and furniture to 
other truſtees, as there ſhould be occaſion, and as they ſhould 
be adviſed might be neceſſary; and to have the truſt ſo declated 
thereon, as might beſt tend to preſerve and keep the ſaid i gonds 
and furniture in the ſaid houſe, and from being removed or 
ſevered from it, for the uſe and benefit of the perſons Who 
ſhould or might become entitled to the ſaid houſe by virtue of 


within a month after his deceaſe; and all the houſchold- goods 
8 furniture of his dwelling houſe in London, his cbaches and 
coach-horſes, and all his plate, except what was therein after 
otherwiſe diſpoſed of, together with all his broad gold, jewels, 
and watches, and alſo the clocks in the London houſe. The 
teſtator then gave to his ſiſter, the appellant Elizabeth Acherley, 
an annuity of 200/.” to be paid her half yearly out of the rents 
and profits of his real eſtates, to her on hands, for her 
ſeparate uſe, excluſive of her preſent, or any after taken huſ- 
band; and in caſe ſhe happened to ſurvive his wife, his will 
was, that the 2007. per ann. ſhould from the time of his wite's 
deceaſe, be made up 4007. per ann. during the life of his ſaid 
ſiſter, for her ſole and ſeparate uſe as aforefgid;— He gave to 
his niece Letitia Acherley r0001, at her age of 18, or marriage, 
which ſhould firſt happen; provided ſhe.ſhauld marry with the 


of them as ſhould be then living; but if ſhe, married without 
ſuch conſent, he gave her but 100 /. and the goo/. to ceaſe, 
and fall: into his perſonal eſtate, and be diſpoſed of as thereid 
after mentioned: And after ſome pecuniary legacies to others 
2 0 
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of his relations, the teſtator gave to his couſin William Vernon, 
all his meſſuages, lands and hereditaments, at Horfington in 
Lincolnſhire, for 99 years, if he ſhould fo long live; with 
power to make a jointure, not exceeding one moiety thereof; 
and after his deceaſe, the whole to his firſt and other ſons in 
tail male ſucceſſively; he or they who ſhould have the poſſeſ- 
hon of the ſaid eſtate, paying thereout 1004. per ann. clear of 
all taxes and deductions, to his truſtees during the life of his 
wife, the better to enable them to pay the annuities befote 
deviſed, and to perform his will. _—— He then gave the ſaid 
premiſſes 1n Lincolnſhire, to his truſtees and executors during 
the life of the ſaid Wiuliam Vernon, to preſerve the contingent 
remainders to his firſt and other ſons in tail ; but in truſt, to 
permit him to receive the profits for his life, paying the ſaid 
100/. per ann. — And he gave to Thomas Vernon, youngeſt 
ſon of his couſin William Vernon, deceaſed, 201. per ann. 
during his life ; ſome money legacies to other relations; to each 


of his ſervants a year's wages, and ſome charities. And then 
deviſed in the words following; vix. 


« All the reſt and reſidue of my real and perſonal eſtate, my 

« debts, legacies and funeral charges, being firſt paid and 
« ſatisfied; I give and bequeath unto my brother Roger Acher- 
ey, Eſq; George Vernon, rector of Hanbury, George Wheeler 
—« of the Inner Temple, Gent. John Bearcroft of Meere Green, 
„Gent. and Richard Vernon of the Webb-houſe, Gent. their 
« heirs, executors and adminiſtrators reſpectively, upon ſpecial 
« truſt and confidence in them repoſed, that the anfiuities and 
annual rents before deviſed to my wife and fiſtet, and other 
the perſons herein for that purpoſe above nated, being firſt 
« duly paid out of the rents, iſſues and profits of my real 
«« eſtate, whereof I ſhall die feiſed or poſſeſſed, whether free- 
* hold or leaſehold, and after payment of all my debts, and 
* all legacies that 1 have, or ſhall by this my will, or by any 
* codicil or codicils, give or deviſe, my funeral charges, and 
the charges of the probate of this my will, and of admini- 
* ſtration, being paid and ſatisfied ; they my faid truſtees, and 
the ſurvivor and ſurvivors of them, or the heirs and aſſigns 
* of ſuch ſurvivor; do lay out and inveſt the refidue and ſur- 
plus of my perſonal eſtate, in lands of inheritance in the 
county of Worceſter, if conveniently may be, or if not, then 
in ſome near adjacent county, within the ſpace of ten years 
Vot. III. ES: © after 
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d the Pleite, excep t the capital meſſuage and. mayor-of 


ar then "ts trüſtees during » hb 
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8 We. in default of ſich iſſue; to is brother, William V nan for 


. maki ing a join ure, 
* remainders, 'and to his firſt and all other his ſons in tail male; 
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| 4 during the life of my wife, to the uſes and purpoſes in "this 


* avi my will mentioned, and 70 enable them the better 
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joup ure, of. any part. of 


Hunbury, fd as ch jointure do not exceed 5000. pet ann. 


his life, to preſerys Kontingent 
nd other ſons,; in tail Male ii and 


4 99 Fears, if be ſhall ſo. Jong, live ; With. like popeer of 
and to, truſtees to preſerve... contingent 


« andin default of ſuch "Hue, 1 to his brother Thomas Vernon, 


1 and to his firſt and . other ſons in tail male, with poxer of 


„ making a Jointure in manner aforeſaid ; and in default of 


et füch iſſue, to my kinſman Thomas Vernon, only aemot 


oy ward } V. ernon of Guildford i in the county of Sur Gerke 
for 99 years, * he ſhall. ſo long live; and then to; ruitees 
0 > preſerve contingent remainders, and to his firſt and other 


« aforeſaid ; and i in default. of. ſuch iſſue, to 42 Kernen, 
7. fon, of George Vernon of Hanbury, Clerk, bor, 99 Heat f 


oy he ſhall fo Tong live; with a power, of making a joigture in 


c manner before mentioned, and to truſtees to preſerve con- 
tingent remainders, and to his firſt and all other his ſons in 
ec tail male : And for default of ſuch iſſue male, to all other 

the ſons of the faid George Vernon, begotten or to be begot- 
« ten, for 99 years, if they reſpectively ſhall fo; long live; 
CE and to their firſt and other ſons in tail male, ſeverally 
c and ſucceſſively, according, to their priority of birth and 
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« deceaſe, to his firſt and other ſons, or to ſuch other perſon 
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confirm his faid will,” except as to the alterations in the-codicil; 
the teſtator, on the 2d of February, 1720, in his laſt ſickneſs, 
and about three days before his death, made à codicil to bis 
will, all of his own hand writing ; and which codicil was in the 
words following, i. © Whereas I made a will, dated on 

« or about the 17th day of January, 1711, whereunto Peter 
«« Cattingham, Philip Wright, Jobn Cottingham, and Thomas 
« Alcock, are witneſſes ; now I hereby ratify and confirm the 
* ſaid will, except in the alterations herein after mentioned: 
In the firſt place, the portion or legacy thereby given to my 
© niece Letitia Acherley, the daughter of my ſiſter Acherly, 
be made up in the whole the ſum of 60007. and payable to 
© her at her age of 21, or marriage, which ſhall firſt happen; | 
« and I recommend it to her, to take her own mother's i 
© my wife's conſent to her marriage, if they ſhall be thek 
living: But my mind and will is, that what I have Siven 
„to my ſiſter and niece, be by them accepted and taken in 
lieu and ſatisfaction of all they, or either of them, might, | 
claim out of my real or perſonal eſtate ; , and upon condition, 
<« that they releaſe all right and title thereunto to the executors, 
« and truſtees in my will named. And having thus provided 
for my ſiſter and niece, I deviſe all the lands, by. me. pur. 
« chaſed ſince the publiſhing of my will, either! in Worcefter- | | 


LS 


o 


| cc hire, Shropſhire,” or . arwickſhre, to the. tr uſtees and, cxe- 


« cytors in my will named; ſubject to the ſame. truſts, apd 
<« far the ſame uſes, to which I have mentioned, to deviſe my. 
% minor of Hanbury, and the bulk of my eſtate, — I hereby... 
< revoke: that part of my will, whereby. J. appainted Rager 
« Acberley, Elq; George Vernon, Clerk, and Eduard Vernon, 
* Clerk, to be three of the truſtees. in my will; and I. requelt . 
« and-defire my brothers Francis. Keck and Jobn Nicoll. Eſqrs. 
ton be two of my truſtees, and I deviſe, my, real eſtate o 
them accordingly.— After all other debts and legacics, L 
* wilt that out of the ſurplus of my perſonal eſtate, the ſum of 
*© To00/.” be ſet apart for the poor of Henbury and Shrawley, 
eto be kept as a perpetual ſtock for buying gowns for poor 
old men and women, and coals and other fuel in the winter, 
at the diſcretion of my exegutors and truſtees,” The teſtator 
then gave ſome money legacies,” and an annuity. of 5/. to Mary. 
Anker: for her life; and to Fobn Bonaker, one of his ſervants, 
the ſmall copyhold tenement at Hanbury, wherein his father 
lived, to hold for his life. 1 4005 
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Elizabeth Acherley his filter and heir at law.: Whereupon Mr. 
Nicoll, Mr. Mabeeler, Mr. Beareroft,, and Mr, Richard Vernon, 


1 r ann Oo 5 tr 
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her bill in, Chancery for the portion or legacy of '6600/. given 
to her by the teſtator' 8 codicil, and or on the 19th of July, 1722, 
obtained a decree for t the ſame, with intereſt from her age of 
W 15; atho' the lame was not payable until her age of 21, or 
marriage firſt. happening ; ; nevertheleſs, the reſpondent Bowater 
Vernon ſubmitted thereto, to ayoid diſputes with o near a 


* 


relation of the reſtator. ER - 4+ bay, 
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The appellants in September, 1721, exhibited1 cheit bil i in 
Chancery, againſt the reſpondents and the faĩd George Wheeler 


made no diſpofition of the reverſion in fee of the lands in 
Horfington, deviſed to Witham Vernon, and his firſt and other 
ſons in tail; and that therefore, the ſame deſcended to the 
appellant Elizabeth Acherley, as heir to the teftator : —— That 


him ſince the publiſhing his will; but did not mention his 
fee-farm and aſſart rents, and that therefore the ſame alfo 
deſcended to the appellant: That the teſtator made no 
ſurrender of his co pyhold lands to the uſe of his will; and 
that therefore the ſame were not well deviſecd : That as the 
purchaſes of the lands contracted for were not completed at the 
teſtator's death, nor he in poſſeſſion thereof, the fame were not 
well deviſed by the codicil ; but his equitable right and intereſt 
therein deſcended to the appellant : That the new pur- 
chaſed lands being” devifed to the ehirſders and executors ĩn the 
will named, and not to them and their heirs, they had. only an 


expectant on the truſdecs death, ought to deſcend to the appel- 
lant, as an intereſt undiſpoſed of: That the teftator having 
by his codicil, revoked that part of his will, whereby he 


pointed wor Acherley, George Vernon, and Edward — 
Vol. III. 8 8 1 2 "TR 


* ** 1 _ codicil in the P nn Court of Cen- 7 


afterwards, Tetitia en 455 teſtator 8 leck, erbibited 


and Jobn Bearcrefr, two other of the tritſtees of the teſtator's 
will, who afterwards died, and alſo againſt Mary Vernon the 
teſtator's widow ; infiſting, that the teſtator by his will, had 


the teſtator by his codicil, deviſed all the lands purchaſed by 


eſtate for life therein; and the reverſion and inheritance - 


113 | 
on the z th of February, 1720, the teſtator died without. 
iſſue; leauing Mary Vernon his widow, and. the. reſ; on ent_ 2725. 
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eſtate deviſed to the truſtees; ; and left his real eſtate to deſcent 


to the act of diſtribution: — 


8 1 his real eſtate to them accordingly ; there wanted wort 


; Acherley, that the teſtator intended the ſame ſhould extend onj 


appellant 8 marriage, Was to be laid out in lands, and. ſettled ty 
the uſe of the appellants and, the iſſue. between them; and 


and had not laid out the ſame according to the truſts in the fad 
: articles. 


caſes determined in the Court of Chancery, collected by the 


teſtator's great honour and learning, and ought to go to the 
appellant Elizabeth Acberley, as an inheritance deſcendible u 


bill, claimed all the teſtator's real eſtate, except what was given 


of the teſtator's perſonal eſtate, and that the ſame might be 


: diſtributed. according to the act for diſtribution: of n 
i eſtates, =Y 


erdty bill againſt the appellants and the truſtees of the teſtator 
will, and the ſaid Mary Vernon his widow; to have an execution 
and performance of the truſts in the ſaid will and codicil. 


Caſes in. -Parliament, 


to be three of his truſtees ; he by that clauſe, .revoked(3ll the 
truſts and uſes in his will, concerning his real and! Perfony 


to the heir, and his perſonal eſtate to be diſtributed / n 


pointed Mr. Keck and Mr. Nicoll, to * two: of his PW hs 


o paſs the inheritance thereof to them. As to the releaſ. 
Alices by the codicil to be made by the appellant Elias 


as to the ſum of 1000. which, by articles made upon the 


which ſum the teſtator had paid to the appellant Roger Acberly, 


And, as to ſeyeral manuſcripts and reports of 


teſtator, that the ſame were as a monument, or n/ignia'of the 


his heir, — Upon theſe grounds the appellants, by theit ſaid 


to Mrs. Vernon, and prayed that the rents and profits thereof 
might be accounted for to them; they alſo prayed an acecunt 


- 4ORV 
Ini 


The 8 1 to this bill. yon in ps auſwers\ - and 


the reſpondent Bowater Vernon by his anſwer inſiſted, that the 
teſtator intended by his will and codicil, to make a full and 
| complete ſettlement of all his eſtates, real and perſonal; that 
he had thereby well and effectually deviſed the ſame ; and that 
"the appellants ought to make and execute a releaſe of all right 


and title thereto, according to the condition in the teſtator's 
codicil, or relinquiſh what was given to them by (he will. 


The reſpondent Bowater 13 fon afterwards exhibited his 


On 


Cates in parliament. 


On the 20th of November, 17 723. both Caules d were 63 before 
2 Lord Chancellor Macclesfield ; "when his Lordſhip, was 
pleaſed to declare, that the teſtator” 8 will and codicil were well 


— and that the ſaid will not only ſtood unrevoked, by, the 


codicil, but was thereby confirmed ; that the teſtator's ſigning 
and publiſhing his codicil in the preſence of three witnelles, 


was 4 republication of his will, and both conſidered together, 


made but one will; and that by the ſaid teſtator's will and 
codicil; his fee- farm rents, aſſart rents, and the lands contract- 


ed to be purchaſed by him, and all the teſtator's real and 


perſonal eſtates, and all the intereſt he had therein, except his 


copyhold lands purchaſed before his will, if any ſuch, did well 


paſs; and did therefore order, that the appellants bill ſhould 
ſtand diſmiſſed; and his Lordſhip declared, that ſuch diſmiſſion 


ought to be with coſts : But the reſpondent Bowater Vernon, 


then preſent in Court, waiving the ſame, if the appellants would 
give a releaſe of their claims and demands out of the teſtator's 
eſtate, except the copyhold lands purchaſed before the will, 


if any, and what was given to them, or either of them, by the 


will; it was further ordered, that if the appellants ſhould, by 
fine, and ſuch other means as Mr. Edwards, one of the Maſters 
of the Court, ſhould approve, make and execute an effec- 
tual: releaſe of all their claims and demands, to or out of the 
ſaid teſtator's eſtates real and perſonal, except the copy hold 
lands purchaſed before the teſtator's will, if any ſuch, and what 

to them or either of them given by the will; or ſhould, 


by an inſtrument to be ſettled by the ſaid Maſter, relinquiſh 
what was given to them or either of them by the will, by 


ſuch time as the Maſter ſhould appoint ; that then the appel- 
lants ſhould be excuſed payment of coſts to any of the defen- 
dants, except Mrs. Vernon: But if the appellants ſhould not 
think fit to execute ſuch releaſe, or to relinquiſh the legacies 
given to them or either of them by the will, within ſuch time 


as ſhould be appointed by the Maſter, then they ſhould. pay all 
the defendants their be to FW Sed. 


And in the 550 cauſe it was ordered and decreed, that the 
truſtees ſhould account for the teſtator's perſonal eſtate ; and the 
reſpondents Keck and Nicoll refufing to act in the truſt, it Was 


further ordered, that they ſhould releaſe their truſt to Mr. 
Wheeler and Richard Vernon, the other ſurviving truſtees ; and 


mM the Maſter ſhould appoint new truſtees, in the place of the 


truſtees 


C. Wearg. 
1. St ucley. 
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truſtees that were dead, or refuſed to act; and the ſurvivin 
acting truſtees were to convey and aſſign the teſtator's real and 
perſonal eſtate, as the Maſter ſhould direct, to the uſe of them. 
ſelyes and the new truſtees, upon the truſts ditected and appoint. 
ed by the ſaid teſtator's will and codicil : And that the truſtees. 
ſhould proceed to compleat the purchaſes of the lands and 
hereditaments contracted to be purchaſed by the teſtator in his 
life-time; and that the reſidue of the teſtator's perſonalieſtate, 
ſhould. be inveſted in. the purchaſe of lands of inheritance 
in the county of Morceſter, or in ſome near adjacent county, 
to be approved by the Maſter, who was to ſee the lands; when 
purchaſed, and Alſo, the lands contracted to be purchaſed by 
the teſtator, ſettled and conveyed according to the directions of 
the faid will and codicil: And it was further ordered and 
decreed, that the defendant Mrs. Vernon ſhould hold and enjoy 
the houſe at Hanbury,. and the lands held therewith, according 
to the teſtator's will; and that the truſtees ſhould pay her the 
annuity, of 1000 /. half yearly, free from deductions, - except 
parliamentary, taxes, and proper directions were thereby given 
for the ſafe keeping of the title deeds relating to the teſtatar's 
real eſtate, at his houſe at Hanbury, and alſo touching the chi- 
rities given by his will and codicil. And as to the manuſcript 
caſes and reports colleted by the teſtator, all parties ſubmit- 
ting and deſiring that the ſame might be inſpected, printed and 

publiſhed, as the Court ſhould think beſt, for the reputation 
= honour of the teſtator, and for the benefit of the profeſſion 
of the law; his Lordſhip reſerved the further conſideration 
thefeof: And it was further ordered, that all parties ſhould 


have their coſts in that cauſe, to be taxed. and paid out of the 


teſtator's perſonal eſtate, except the appellants ; and if they ſhould 
think fit to execute ſuch effectual releaſe, or relinquiſh what was 
to mem or either of them given by the will, as before directed; 
then they were likewiſe to have their coſts of that ſuit, to be 
taxed and paid out of the ſaid perſonal eſtate, | 


The appellants apprehending this decree to be erroneous, 110 
contrary to the fixed and eſtabliſhed principles of law and equity, 
appealed from it; and in ſupport of the appeal it was argued, 


that the teſtator by his codicil, had ratified and confirmed his 


will, except in the alterations in his codicil mentioned ; the moſt 


material of which alterations, ſo excepted, was the deviſe 4 
"Ut ke eltase to Mr. Reet and Mir, Nical only, which be hs 


4 before 
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n Fs b Will. dejiſed to other truſtees named in the will; 7 
and therefore this excepted. deyile, Was an abſoſute revocation of — 
that part of his former will. That this real eſtate being only 
Jeviſed by che codicil to Mr. Nich and Mt! Nicoll, and they 
being thereby ex preſſly declared to be truſtees” fot the teſtator, 
by the words [** m truſtegs”]_ and po other detlatation df dul 
being made of this deviſe, for any other petſon; the truſt | 
thereof; on the death of the teſtator, muſt, by the Principles and | 
rules of -Jaw;:deſcend to his heir, the appellant Elizabeth; whom 
the law had' appointed to ſucceed : Or, if it were doubt ful for 
whom they ware truſtees, yet, even in that ciſe, by the fixed 
and eſtabliſhed rules of law, the truſt muſt reſult to the heir. 
of the teſtator; for the rig ht af the heir to ſacceed, being a 
certain right, can never be 4 unleſs by the right of ſome 
othet perſon equally certain; but which, „ Ar the preſent caſe, 
could not be pretended. That the Mature" af frauds and per- 
juries requires, that all declarations or *ctehridns" of truſts of 
lands (except truſts ariſing and reſulting by implicatio n of law} 
ſhall be manifeſted and proved by ſome woriring ſigned by the 
party, or by his laſt will in writing; or elſe, they fhal! be 
utierly void and of nonè effect: But as the teſtator Had not 
expreſſly declared; or limited ayer, the truft of the deviſe to Mr. 
Keth and Mr. Micvll, to any other perſon than himſelf; thar 
truſt therefore, as well by the rule of law, as the rule Hye tüte 
by this ſtatute, could not poſſibly ariſe to the reſponden Fas 
was by law caſt Upon the appellant Elizabeth, as heir, 1 
there were ho wörds in the codicil, which deviſed or 3 8 55 
fe- farin rents, or aſſurt rents, purchaſed after the will ; the 
deviſing clauſe being of the lands only. That the codiell 5 748 
made by a ſeparate writing, and the writing containing. the « oa g 
will, not having: been re- executed and atteſted. by three wit- h 
neſſes, the 'codicil altho' it had three witneſſes, could not be a } 
republication of the will, ſo as to paſs the Heer farm rents by 
the will. That the teſtator had no power to deviſe the lands 
which were only contracted for,” becatiſe neither he, or his 7 
ttultee had any eſtate therein, f in Poſſeſſion, reverſion, or TYemailn- n- l 
der; but only a contract that they ſhould be conveyed, at..a 
time which d not hap} oh in the life=tiine of the teſtator: And 
even if it had been in Ns power; yet there were not any words 
in the codicil, ſufficlent to paſs theſe lands. Laſtly, that. the 
appellants were dècteed to Pay eolts, unleſs hey copſeptr, 0 
Vor. III. H h 4 part 


— P ĩ——9Ä— ——ͤ—e —J . ——— e 
- 


IL 0 


* + 


* part with what right they claimed to the premiſſes in queſtion; 


— which ought f not to have been done. And therefore! it wx 


T. Lutwyche. x) rd this it Wa Al ered 5. on "the other gde, that it it was May 
C. Talbot, vikelk Abe teltatüf ilitended" by! his will and, coli to make 


da 5 ,7 
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© hoped Fiat the” decree, ſo far as, concerned the RW on 


A 1 1121 


and aſfart rents, purchaſed after t the will; the lands contracted 


to be purchaſed, J. and, not. conveyed; the truſts of the excepte 


deviſe to, V 1 ech agd, Mr. Nicall, whereof no truſts wert 
declared, or limjteg yer; and, alſo, as to the coſts, would be 


reverſed : "And | that thoſe particular eſtates, together with che 
benefit ef the « contract, Fvould, be decreed to the appellants; and 
that hey * thou "hays their, coits in the original cauſe; and the 


rxther, for that aſzerwards, there would be left of the teſtator's 
eſtate to the .relpongepts, who, were. but remote relations, to the 


211 "of . 
value of 100,090, or upwards, At tue d 36d cue Laing 
« 31959 0 


1 w0} 


ſettletnent of Rik! WHO eſtate, real, and perfopal I. (except, wha 
Moment 1 upon the reipondent Bowater 


. Vernon and his, l male, and the other perſons in remrinſler 
29 alter th them, in ord ler to py exveithe ſame in his name and 4amile; 
fox — e codicil, he declared his mind zad will 10 be, that 
| what he had given to his ſiſter the appellant Elizabeth, and to 
His niece her daughter, ſhould be by them ace 
in Hetand ſatisfaction of all that they, or either of them, _= 


claim out of his real or perſonal eſtate ; and upon condition, 
+, that t! they releaſed all right and title thereto, \untoghe\exeriitors 
and truſtces in his will named ; and it was inſiſted, that there 
were (WO ords in the codicil ſufficient to anſwer this general inten- 
tion of the teſtator, and to paſs the fee- farm rents and aflart 
rents, as well as the reſt of his real eſtate, purchaſed after mał 
ing the will. But if there were any doubt touching the ext 1 


of the words in the codicil, yet the teſtator having there 
taken notice of his will, and ratified and confirmed the ſame, 
and having executed the codicil in the preſence, of three Wit-,; 
neſſes; it ought to be taken as a. republication of the will, and 
both ought to be conſidered together as one will. That as 197 
the lands contracted to be purchaſed by the teftator i in his.) ler 
time, and for which he had paid preat part of the purcha: 
money; it was contended, that whether they were to be con- 
ſidered. as rea) or perſonal eſtate, they were well deviſed by the; 
colleil. That the teſtator did not by his gedicil revoke, or 


44 


intend to revoke any of the deyiſes or limitations in his will of 
On | his 


, * 
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pis teal eſtate, or of the ref b of ib * er ſonal eſtate, bu 1 
barely to change ſome of his trüſtees, for ich he had Party — 
cular reaſons, and to ſubſtitute new ones in "their uh nd i 
was manifeſt, that the teſtator intended Mr: Keck 10 
Meoll to be two ofithe truſtees for the reſpondent wake. 7 a 
thoſe in :;remainders after him; the! trufts* in tlie w il being the 
ouly kraſts that could be inteiidel3* and made uſe of a ver fg. 187 
nibcant. and: oomprehenſive mode of exptefſioi for that perl 
by:the:devide of His ſaid real eſtate to them, "4c EE LON And 
a5 tu the appellants gofts, it was hoped, that if they p 
thinleſſmw to acbept᷑: the offer made by the reſp on! fa F 
Vitun ate the heifing, they ſhould not "ily; pay colts. 1 the 
original cauſe, but ſhould alſo loſe their coſts in che croſs he 
for tiat their original bill was vexatious, having thereby nnd 
by char anſwer to the croſs bill, diſputed, Almoſt. ovęryſbau pg 
ab of the teſtator 8 Will 1 codicil,, and put .the.reſpons 
Jett Boater to a conſiderable er ene in gefendiog Kas neee 
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Arran beariaglxbunſel on this appeal, it wks 588 an al 


Dien 


42juD65p, thas the fame hol be dilmfffekf and the decree: er cl . 
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Ait str! 10 191171 10 N TEL 9h EE MOT WE EEE X 
noniboo2 gon bas ; otzfto lenohog 10 ln sid 10 100 mil 

Ednerd Edgworth, Eq is kgs 2184 lis Appe Mas 16. 
9190? 18ti* , M bons | Lhe 7 #72 b 

Mead Swife, . ing 081 12 50 digg att Reſpon des 
[Sts be ann Al wk lag 01 has 10 hre! Kli 10 * 


are Rs e . ith February, 1725. pt offs 28 How 2 een 


| 99 74: 1 308 . 207 8 
9 . Edward 757 yrrell, Bart. being ſeiſcd , in ** of Ac 
and ſeveral other lap ds in the kingdom of Jreland, of ng#eat * 
Fear ly value ; ; and 5 ett of the, lands. of. Lynn and Rathduffes: 
in the c county of 2 eftmeath, for. the term of og years, ata 
pepper-corn rent, by virtue of. A leaſe. trom... Nicholas! Dardygn 


Eſq; died in the y Year 1690, leaving, iſſue, Ergee 0s 
dunghter and heir, the appellant's ber Eee bas 


II 


The ſaid Sir Edward Tyrrell was, ' after Wo gh 10 5 


A O fs wed . 
or high treaſon, on account bf cke rebellion in . -n 


104 


of te whereof, the ſaid ſeveral lands were ſeiſed into the : hand 5 
their f 


Majeſties King William and Queen Mary. . 
3 


725 being erroneous, Robert Edgworth, Eſq; the appellant's father, 
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Caſes in Paritament. 
But, there being a proſpect of reverſing, that outlayry ” 


propoſed to marry the faid Catherine; and having obtained the 
conſent of Dame Ellinor Tyrrell, her mother, it was, by articles 
previous to the marriage, dated the gth_ of July, 1692, and 
made between the ſaid Robert of the one part, and the ſaid 
Dame Ellinor Tyrre/l, on behalf of herſelf and her ſaid dayghte 
Catherine, of the other part, agreed, that whenever the aid 
Catherine, or the ſaid Robert in her right, ſhould be reſtored 
to the eſtate of the ſaid Sir Edward Tyrrell, or any part thereof, 
the ſame ſhould immediately after be ſettled on the {aid 
Robert and Catherine for their lives, and the life of the long er 
liver of them; remainder in tail male to the firſt fon of the 100 
Robert by the ſaid Catherine, with other remainders over. 


The. marriage oon (afterwards took effect; and Sir Edward 
eſtate being veſted in the truſtees of {1/þ forfeitures, by the 20 
of reſumption, it was, by a private act of Parliament made, in 
the firſt year of Queen Ann, enacted, that the faid truſtees ; ſhould 
\ convey all the eſtate forfelted by the ſaid Sir Edward Tyrrell, to 
the ſaid Robert and Catherine and their heirs, diſcharged of all 
forfeitures ; and the ſaid truſtees, by deeds of leaſe and releaſe, 
dated the 8th and gth of October, 1502, (conveyed the fame 
accordingly ; and alſo, by their deed dated the 1oth of the 
. dame month, granted the ſaid lands of Lynn and Rothduffe to 


the ſaid Robert and Catherine for 974 years, being the reſidue 
then to come of the ſaid term.of 1000 years. 


Robert Edgworth being extravagant, and Dame Ellinor fear 
ing the conſequences thereof, - uſed her beſt endeavours to pro- 
vide a ſeparate maintenance for the ſaid Catherine and her iſſue, 
during the life of Robert; and for that purpoſe, ſhe propoſed to 
releaſe a right which ſhe had to a third part of the faid eſtute 
for life, which at that time amounted to 500/. per ann. 2nd 
cupwards, to the ſaid Robert Edgworth for 2001, 0 condition, 
that he would convey and aſſign over the ſaid 2 ſepa- 
rate maintenance of the ſaid Catherine during her life, and after 
her death, for the uſe and benefit of her eldeſt ſon by him; © 
which propoſal Robert having agreed, Dame Ellinor accordingly 
executed ſuch releaſe ; and as a farther inducement to Robert, 

did remit to him 1001. part of the ſaid 200 J. and thereup®" 
Robert, in purſuance of the ſaid agreement, prevailed upon Foun 
Percival, 


Caſes in Parliament. 


Percival, Eq; who, was entigled:, by; ſeveral; meſne aſſignments, 
to a Ort of np tad term Under Sir Eewerd T Jreell, to 


een * 


of une; 1703, Noel the reſidue of the laid term to the 
faid Robert Adair, upon the following truſts, iS. that Cathe- 


rine might receive and diſpoſe of the yearly rents and profits of 


the lands for her natural life, to her ſeparate uſe, as if ſole; and 


afterwards in truſt for, and to the only uſe and behoof of the 


appellant, by the deſignation of the firſt and eldeſt ſon of the 
ſaid Robert by the faid Catherine ; and the ſaid Robert Edgworth, 
by the ſame deed, reſerved to himſelf a yearly rent of '20/7. 


during his life, out of the aid leaſehold ara 9 ur ora wy 
to diſtrain for the ſame. 0 it 


The reverſion and inheritance of the lands of Lynn and Rath- 


duffe being forfeited by the attainder of Nicholas Darcy the 
leſſor, and being veſted in the ſaid truſtees; they, for ſome 


ſmall conſideration, conveyed the' ſame to the faid Robert __ 


worth. 


In purſuance of the ſaid marriage articles, Rabert Eqdgwarth 
and his wife conveyed to Francis Edgworth, Eſq; and his heirs, 
the reverſion of the ſaid laſt mentioned premiſſes, and all other 
the eſtate formerly belonging to Sir Edward Tyrrell, to the uſe 
of the ſaid Robert and Catherine, for their lives, without 
impeachment of waſte ; with remainder to the uſe of the appel- 
lant their eldeſt ſon, during his natural life; remainder to the 
truſtee and his heirs, for preſerving the contingent uſes 
remainder to the appellant's firſt and other ſons ſucceſſively in 


tail male; with ſeveral remainders over: And with power for 


the ſaid Robert and Catberine to charge portions for younger 
children, not exceeding 1000/7. ; and a power for the appellant, 
after the death of Robert and enz to ſettle a jointure on 
any wife he ſhould marry, not eee 300. per ann. 


Catherine died in the year 1707, leaving the anpollant her 
eldeſt ſon, then a minor about nine years old; whereupan the 
ſaid Robert Edgworth, in ſome few months afterwards, married 


a ſecond wife ; and notwithſtanding the ſaid articles and ſettle- 
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| | to {ell the reſidue, 


of ſuch his title; at which Robert his father being diſpleaſed, 


December, 1717, Exhibited his bill in the Court of Exchequer 


articles or ſettlement, he might be obliged to ſhew cauſe, why 


farm by the faid Robert Edgworth, ſome time in the year 1711; 
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ment, took upon him to make fee farms and long leaſes of q 
premiſſes, or part thereof, at ſmall rents ; and to mortgage and 
ſell other part thereof; and | publicly notified, that he intendez 


But the appellant having come to the knowledge of his title 
to the premiſſes under the ſaid articles, ſettlement and deed of 


truſt, did, for preventing any further fale, give public notice 
and ſome other diſputes having ariſen between them, Robert, in 


in Ireland againſt the appellant ; alledging, that neither he, ot 
the ſaid Catherine, ever made or executed any articles upon ot 
before their intermarriage, or any ſettlement of the ſaid premiſes 
and therefore prayed, that if the appellant did infiſt on any 


the ſame ſhould not be brought: into Court and lacerated. 


To this bill the appellant put in his 1 cho at _—_ time 
a minor, and inſiſted on the ſaid articles and ſettlement ;-and 
the cauſe being at iſſue, many witneſſes were examined, who 
proved the articles and ſettlement; but ſome orders having been 
made in the cauſe, which the appellant apprehended would, in 
their conſequences, run him into many ſuits; he, on the ath 
of March, 1721, appealed to Parliament from thoſe orders; 
and upon hearing that appeal, they were reverſed ; and it was 
ordered, that the ſaid Robert Edgworth ſhould make all the 
purchaſors, leſſees and mortgagees parties to the ſaid bill, or to 
join with him therein; to the end, that one decree might conclude 
all parties, and that the appellant ſhould not be haraſſed witha 
multiplicity of ſuits about one and the ſame matter. 


Notwithſtanding this order, Robert Edgworth made no fatther 
progreſs in the cauſe, than to ſerve ſome few of the tenants 
with ſubpœnas to anſwer; but in order to deprive the appellant 
of the benefit of the ſaid order, he procured the preſent reſpon- 
dent to exhibit a bill in the Court of Chancery in Treland againſt 
himſelf, the ſaid Robert Adair, the appellant and others, pre- 
tending that the ſaid lands of Lynn were granted to him in fee 


and praying that the ſame mizht be eſtabliſhed, and the ſaid 
articles and ſettlement fet aſide; and that Adair might be 
obliged 


l 
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obliged to convey over the ſaid truſt term to the reſ pondent, in 
order to protect his title to the premĩſſes under the ſaid fee farm; 
or that the ſaid Robert Edgworth might be compelled to make 
him recompence for the value thereof, and the loſs he was likely 


to be at by the appellant's pretenſions, out of his real and per- 
ſonal eſtate. 


To this laſt bill the appellant, tho' at that time alſo a minor, 
put in his anſwer, and thereby inſiſted on the ſaid articles and 
ſettlement, and alſo on the deed of truſt; and that he was a 


purchaſor under the ſame for valuable conſiderations, prior to 


any right pretended to by the reſpondent. 


The appellant ſoon afterwards, cauſed an ejectment to be 
brought in the Court of King's Bench in Jreland in Adair's 
name, for recovering the actual poſſeſſion of the faid lands; to 
which the ſaid Robert Edgworth and the reſpondent appeared 
and made defence ; and the appellant being prepared to go to 
trial, the reſpondent, by contrivance with Adair, prevailed on 
him to releaſe the action; tho' the appellant had tendered him 
undeniable ſecurity, to indemnify him from any loſs that might 
attend the ſame. And at the ſame time the reſpondent, in 
purſuance of ſuch contrivance, exhibited a ſupplemental bill 
againſt the appellant and Adair, and ſerved Adair with proceſs 
long before the appellant was ſerved, or had notice that any ſuch 
bill was filed ; by which management, the reſpondent obtained 
an injunction for want of Adair's anſwer in time; but the 
appellant being ſoon after appriſed thereof, put in his anſwer 


forthwith, and after ſome time, prevailed on Adair to put in his 
anſwer, | 


The appellant thereupon applied to the Court in the uſual 
manner, to diſſolve the injunction ; or, in caſe it ſhould be 
thought proper to continue the fame, that the reſpondent might 
be obliged to waive the benefit of the releaſe from Adair, and 
give Judgment at law upon the ejetment, with a releaſe of 
errors; both which the Lord Chancellor was pleaſed to refuſe, 
and continued the injunction till the hearing. 


The cauſe being at iſſue, witneſſes were examined on both 
ides ; but the reſpondent having obtained an order to paſs 
publication, before the appeilant had wholly finiſhed examining 


is Witneſſes, and the cauſe being fet down to be heard; the 


I appellant 


— 
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appellant was under a neceſſity of applying to the Court for 
liberty to prove ſome exhibits, viv4 voce, which he had before 
proved in other cauſes ; ; and tho' this was merely a motion of 
courſe, yet the Lord Chancellor thought proper to refuſe it; 
and the cauſe coming to be heard on a conditional decree 
upon the 23d and 25th of November, 1723, his Lordſhip w 
pleaſed to admit the anſwer of the ſaid Robert Edgworth, to be 
read as evidence againſt the appellant ; and on the 27th of 
January following, he directed an iflue, to try whether the 
ſaid articles dated the 5th of Fuly, 1692, were perfected by the 
faid Robert Edgworth ; and his Lordſhip at the ſame time 
declared, that in caſe the ſaid articles were found to be perfedted, 
he would conſider the equity of the reſpondent J caſe. uh * 

The appellant intending to appeal from theſe ſeveral Proceed- 
ings, applied to the Deputy Regiſter of the Court of Chancery, 
for atteſted copies of the minutes taken on the motion for 
liberty, to prove exhibits vid voce at the hearing; which being 
denied, he on the 24th of February, 172 3, applied to the Court 
to oblige the Regiſter to atteſt thoſe minutes ; but the Lord 
Chancellor was pleafed to refuſe the ſame, n 


The appellant therefore prepared an appeal; but | boſons it 
could be preſented, an order was made that no more appeals 
ſhould be received that ſeſſion : The reſpondent: taking advan- 
tage of this accident, and knowing that the appellant was 


detained in England on account of ſome other appeals then 


depending; applied to the Court on the 6th of May, 1724, to 
have the iſſue taken as found againſt the appellant, which was 
ordered accordingly; and on Friday the 12th of June follow- 
ing, his Lordſhip was pleaſed to decree, that the articles and 
ſettlement which the. appellant was refuſed liberty to prove on 
the hearing, and to which the ifſue had no relation, ſhould be 
ſet aſide, and the fee-farm deed eſtabliſhed ; and further ordered, 
that the defendant Adair, ſhould, convey over to the reſpondent 
the reſidue of the ſaid term, and likewiſe the ſaid mortgage; 
and that a perpetual injunction ſhould be awarded againſt the 
appellant, to ſtop all further proceedings under the ſaid articles 
and &ttlement. | £1 46 ob | 
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p ſupport of the appeal it was aid, that the appellint having 


Horn in his anſwer, that he was a purchaſor for a valuable 
conſideration, 


. 
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conſideration, prior to any right pretended to by the reſpondent, 
and not having confeſſed any manner of equity therein; the 
injunction ought not to have been continued, nor the appellant 
prevented from aſſerting and verifying his title at law: But if 
there had been any colour for continuing the injunction, the 
Court ought to have obliged the reſpondent to give the appel- 
lant, or his truſtee, judgment at law, with a releaſe of errors. 
That the refuſing the appellant liberty, to prove exhibits viva 
voce, at the hearing of the cauſe, was unprecedented. That 
the term appearing to have been aſſigned to Adair for a valuable 
conſideration, upon expreſs truſt for the appellant, after the 
death of Catherine, a Court of Equity ought not to have 
interpoſed ; eſpecially as, if the allegations of the reſpondent's 
bill were true, he might by his own ſhewing, have made a 
good defence and had a proper remedy. at law; and therefore, 
and for that the whole of this ſuit ſeemed. calculated to elude 
the order made on hearing the former appeal, the bill ought to 
have been diſmiſſed. That the appellant's. preſent title to the 


Adair, and not under the articles, and therefore no iſſue ought 
to have been directed as to thoſe lands ; and the rather, for that 
there was not any room left to conceive or entertain the leaſt 
doubt of the reality thereof, the Court having declared the 
{ame were ſufficiently proved; and as the perſons who appeared 
to be entitled to eſtates in remainder, by virtue of the articles 
and ſettlement, were not made parties to the ſuit, no trial could 
be effectual, available, or concluſive, as to them. That the 
anſwer of Robert Edgworth was admitted to be read as evidence 
againſt the appellant, which ought not to have been done : And 
that Adair was not only decreed to aflign over the term to 
which he was entitled in truſt for the appellant, under the 
deed of the 17th of Fune, 1703, but alſo the mortgage for 
protecting the reſpondent's title; and which ought not to have 


been decreed to be ſo aſſigned, without firſt permitting the ſame 
to be proved and read, or knowin g what it was. 


On the other ſide it was inſiſted, that the reſpondent was a 
purchaſor of the ſaid fee- farm leaſe of Lynn, for a valuable 
conſideration, without any notice of the ſaid articles and ſettle- 
ment, even if the ſame were real and genuine: But Robert 
Edgworth had, upon oath, abſolutely denied that he had ever 


**ccuted the ſaid articles or ſettlement. That the pretended 
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aſſign- 


lands of Lynn and Rathduffe, was under the deed of truſt to 
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. thereon, being wages agreeable to | the 1 of equity, ought 


Decrte 
re verſed. 
Jour. vol. 22. 
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afligitnede cf the term to Adair, in truſt for the appellant, 
and under which he now claimed a title to the lands of Lynn, 
appeared to be engroſſed on parchment ; whereas by the evidence 
of witneſſes of undeniable character, it appeared, that the 
aſſignment of the ſaid term executed by the ſaid Robert Eds. 
worth, the appellant's. father, Was engroſſed on paper: And 
the appellant having brought an ejectment againſt one Smith 
and Damer, to recover the lands of Rathduffe, under the fame 
title; the jury upon the trial, found a verdict for the defend. 
ants. That the appellant examined witneſſes, to prore the 
execution of the pretended ſettlement of December, 1703 but 
having failed therein, and there being Juſt "ground to > lulpeck 
the reality of it, it was apprehended, the Rid Wehe in 


ans 


refuſing him liberty to prove the ſame vivã voce at t earing. 
That the appellant had received great indulgence in the pro- 
ceedings in this cauſe; for publication was reſpited, that he 


might; have time to examine the witneſſes Which he d 
and ſeyeral times were appointed for the appellant to appear i 
order to try the iſſue directed, before the ſame wis ordered be 
taken pro confeſſo.; but he having avoided ſuch trial, it was but 
juſt, to take the ſaid iſſue pro, confeſſo; and the decree founded 
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Bur after bearing 3 on this appeal, it Was,ORDERED 

and, ADJUDGED,, that the order of the 27th of January, i172, 
and all the proceedings. ſubſequent thereto, ſhould be reverſed; 
and that the Lord Chancellor of Ireland ſhould direct an, iſſue 
at law, to try the validity of the execution of the ar articles, of 
the 5th of July, 1692, of the ſettlement of the 17th of June, 
1703, and of the ſettlement of the 25th. of December, 1903. 
which, ive f ſhould. be tried at the, bar of the Court of Common 
Pleas, by a jury of the county of We eftmeath,; and that the fiid 
Lord Chancellor ſhould give proper directions for the ſettling 
and trying the ſame; And it was further oRDERED, that the 

appellant ſhould, with all convenient ſpeed, deliver the laid 
articles and ſettlements into the ſaid Court of Chancery;oto 
remain there till the trial ſnould be had; but in the mean time, 
to be inſpected by each party as there ſhould be occaſion; and 
that the ſaid articles and ſettlements ſhould he produced at ſuch 
trial, and, after. the ſame had, be returned. back to the-faid Wy 
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af Chancery, to be diſpoſed of as the ſaid Court ſhould direct; 
and each party ſhould, after ſuch trial, reſort back to the faid 
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1983 eic ai egmbeo; 
HE ee getting bis living in Pxchange Ally by 

ſelling lottery tickets and India bonds became acquainted 
with the appellants in the month of Angi i520, who agreed 
to become partners with him in the purchaſe of fifteen ſhares of 
Welſh copper; and, in purſuance of ſuch agreement, the reſpon- 
dent on the 19th of that month, bought of one Miller x broker, 
who was agent for Francis Saule, thoſe fifteen ſhares at 500. 
2 ſhare, amounting to 7501. ; and Miller and the reſpondent 

ete each to depoſit 100/. a- piece, to ſecure the performance | 


pu this contract; and the ſhares were to be transferred at the 
next opening 


7 eds 


the reſpondent jointly, advanced equal proportions of the 1007. 
being each a ſeventh part thereof, amounting to 14/. 55: 84. f. 

which was accordingly paid into the hands of Meſſrs Green and 
Eades, goldſmiths, as a depoſit to ſecure the performance of 


the agreement on the part of the appellants ant the re od 
Mile at the Ame time, alſo depoſitin the "like ſum of 


8 * 00. , 

2010311 B 150. | noch 10115 5 ? 

Fs 8 a. proclamation: iſlued'!to prevent / perlen 
making, or accepting of any 'aflighmenit;” or transfer f any 
ſtocks, of any company, without legal authority by act of Per- 
liament or charter, to warrant ſuch body corporate 't6 transfer 
ares therein and a ire Nacial iſſuing againſt the Walſd copper 
company, the reſpondent, for fear of incurting the penalty 
W in n if he accepted mu ans ſtock 


at 


of the books : : Whereupon the appellants and das. 


Bags Cal I7. 
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at the opening of. the books, did not accept the ſame: 
upon, Saule commenced bis. action in the, Court of! 
Bench againſt, the. relpondent, upon which be Was arreſt 

held to bail in. 807. and kept i in cuſtody for want of bail, three 
days; and after h g had put in hail, he acquainted Brodie and 
G arkſon, two 71 the appellants, with the lame, who' aptce Keed 
that, the. action Showa be defended, "a nd went with the reſpop- 
dent to an attorney for that purpole ; and the reſponde t leber 
times gave notice to the appellants to meet together, in order t to 
agree about terms of accommodation with Sauie, but they cquld 
never be prevailed upon by the reſpondent to meet; ſo/ tha he 
had it not in his power to make any Saure in Cale Sw 
would haye accepted Geil! bawbic 5 10113 has 


Where 


3019 0 5601 


The reſpondent having pleaded to the ation, l Wo 
bill in the Court of Chancery in Micbaelmas term, 1721, atginit 
the appellants: and Saule, and alſo againſt Miller the broker; 
praying à ſtay of the proceedings at law, and that whatgyer 
damages and expences the reſpondent ſhould. be put to, might 
be horne and * wy 'the . as his 127277 * Mater in 
c pg 12 | e958, 15 239 81 has 
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- Th Bafter bn ew the pats at law was rice veel the Lorg 


Chief Juſtice Pratt, the appellants having had previous: noticę in 
writing given them thereof; upon which trial, the reſpondent nut 
= beſt defence he could, but the plaintiff proving the contract, 
and the regiſtering thereof, and that he had more ſtock than Was 
Fold: to the reſpondent, in the company's s books; the j jury brought 
in their verdict for 6501. And Saule threatning to take the irn. 
dent in execution, whereby he would have been utterly ruined; 
che was forced to Pay An. 1 1 and give: Sar? e * the 
cremainalersnociar ads vol Feen ot 1499 feld f opt Ay 
dT Dil: 28 A671 meg 244 | | 
£3; One the 28th of February. 13 1722 the. ** was bed bei 
the, Maſter of the Rolls ; who decreed it ſhould. be referred to a 
Maſter „to certif y how much the reſpondent had paid Sawle, and 
whapſecurity he had given him for the remainder. 3 and the reſpon- 
Hear, and, Sawle-were-to make an affidavit what money had been 
paid Sale, and what money was agreed to be paid on that 
tecurity;z, and the Maſter was to tax Saule his coſts ; ; and- upon 
the reſpondent's paying what ſhould appear due to Saule, for 
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cn the 3 udgment obtained againſt the reſpondent, and deliver up. 
the ſecurity: And it was further ordered, that the appellants 
ſhould pay the reſpondent, their reſpective proportions of the 
money, which the Maſter ſhould certify had been paid by the 
reſpondent to Saule, or that the reſpondent was liable to pay 


of the ſuit, which the reſpondent was to pay Saule, and of 


acknowledging ſatisfaction on the judgment. 


1 
» 
* 
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From this decree, the appellants appealed to the Lord Chan- 


the decree; and therefore ordered the reſpondent to have the 
depoſit. | 


and thereby certified, that by an agreement in writing made 
between the reſpondent and Sawle, dated the 22d of May, 1722, 


reſpondent had- paid Saw/e 1507. in part of 650/. damages, 


and 187. coſts at law, and was to give Saule ſecurity for pay- 


Kentiſh Town ; and that the reſpondent and Saule had made fuch 


Maſter alſo certified, that he had conſidered of the appellants 


#4. end found each perſon's proportion to be 107/. 175. 1 d. 4. 


6041. 195. 84. being what remained unpaid of the ſaid ſum of 
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him on the ſaid ſecurity ; and alſo their proportions of the coſts - 


cellor Macclesfield ; and the caufe being reheard on the gth of 
May, 1724. his Lordſhip declared, he ſaw no cauſe to alter 


The Maſter made his report, on the 16th of November, 17243 
and a receipt under Sawle's own hand, dated the ſime day ; the 


ment of 500/. with intereſt, in 18 months; which ſecurity was 
accordingly given, by a mortgage of the reſpondent's houſes in 


affidayits, as the decree directed: And the Maſter further certi. 
fed, that the reſpondent was liable to pay Sawle intereſt for 
the ſaid 500 J. from the 11th of May, 1722, which he had 
computed at 5 J. per cent. to the 11th of December then next, 
and amounted to 647. 115. 8d. ; and that he had taxed Satoler 
colts at 227. 8 5. which, added to the aforeſaid ſum of 600. 
damages, and 187, coſts at law, amounted: in the whole to 
7541. 194. 84. which was the total ſum the reſpondent was to 
pay Sawle ; and of which he had paid 1 50/. as aforeſaid. The 


and the reſpondent's proportions of the ſaid ſum of 754 1. 1 975. : 


which by the decree; the appellants were directed to pay to the 
reipondent ; and he appointed the reſpondent to pay Saule 


7541. 19s. 84. upon the 11th of December then following. 


The appellants took an exception to this report, becauſe: the 
Vaiter had allowed intereſt for the ſaid 5oo/. ; and the cauſe. 
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being heard upon this exception on the 8th of farb y g 
before the Lords Commiſſioners for the ouſtody of the Great 
Seal, the exception was over-ruled, and the report cotifitmyed!:: 


From both theſe degrees, andi the order oversruling the drcep- 
tion -to; the Maſter's, report, the preſent apptal was brought; 
and on behalf of the, appellants :itu was inſiſted, that they werg 
no parties to the contract between ithe reſpondent and Miiii, a 
the agent of Sale, nor knew: any thing of it till afterwards; 
and even then were, ſtrangers both to the reſpondents andi Sm. 
That the only agreement which the appellan ts entered · into was; 
to advance their reſpective ſhares of theo depoſit, after the 
reſpondent had made the agreement in his on Hume only, and 
without taking any notice of them; and they were to run inb- 
other riſque. in that agreement, than the. forfeiture of, their 
proportions of the depoſit, in caſe the ſtock ſhould; not be 
worth acceptance; but were not to be obliged, in all eventz, to 
take the ſtock: Beſides, the appellants had no receipt for the 
money which they advanced; nor any note or agreement under 
the reſpondent's hand, to oblige him to give them their proper! 
tional ſhares of the advantage of the bargain, in caſe any ſhould! 
ariſe. That the action between Satole and the reſpondent, W 
apprehended to be colluſive; in regard Sale offered to achuit 
the reſpondent from the contract for twenty guineas, but which 
he refuſed to give: Sale likewiſe offered to acquit the feſpon- 
dent, upon his allowing him to take the depoſit, but Which be 
alſo refuſed, and never communicated either of theſe propoſals | 
to the appellants. That the ſuit in Chancery; us between we = 
reſpondent and Saule, was amicable; the reſpondent having 
neither replied to Saw/e's anſwer, or moved for an injunCion, 
or examined any witneſſes; altho' by his bill, he not only 


| 5 1 oh SS 1% 7 44 2 4 .' * ff 
prayed an injunction, but alſo to have the contract delivered up, 
r a e 1 1 N Mtn + eee (LA Sd I 
hat there was no proof in the cauſe, that the contract was 
regiſtered in time, or that Sawle was poſſeſſed of ſtock, according 


to the act of 7 Geo. I. for reſtoring public credit; neither was it 
in proof, that Saule ever transferred, or tendered the ſtock in 
queſtion to the reſpondent ; but which ought to have been 
proved, to the ſatisfaction of the Court. That the appellants 
not being parties to the action at law, and therefore not able jo. 
to make a defence thereto, ought at leaſt to have the benefit of 
a trial at law; not only as to the validity of the contract, in the 
{ſeveral reſpects aforeſaid, but alſo as to the point, whether 
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the appellants forfeitäng their ſhnres-of the depolit, would not, 
or. did. not avoid the contract, as between them and the 
reſpondent. TToqIT 21 #2! R + LE $376 RV 0011099 4% 41} 1830 


On the other ſide it was contended, that ee contract for the T. Lutwyche. 
purchaſe of the ſtock, tho' made in the reſpondent 8% name C. Talbot. 


only, was ſo made on account of all the partners; that the 
appellants, in purſuance thereof, paid each their proportion 
with the reſpondent of the depoſit, and would have been 
entitled to an equal ſhare of all profit, if any could have been 
made thereon z\ and therefore ought, in equity and" juſtice, to 
bear their proportion of all loſs by the contract, and not leave 
the. ſame wholly upon the reſpondent, who; as to the ſhares 
of the appellants therein, acted only as their truſtee. That the 
zppellants having ſuffered the reſpondent alone to be proſecuted 
at law upon this contract, and having previous notice of the 
trial given to each of them reſpectively, ought to have affiſted 
ther reſpondent in making a defence; but as they neglected to 
do ſo, they ought to be equally bound with him, by the event 
of the trial. That Saule having, upon the trial, made all the 
proofs requited by law, and having thereupon recovered a 
zerdict for 6504. it was but juſt and reaſonable, that the 
appellants ſhould pay their proportions thereof, the reſpondent. 
having done all that lay in his power to prevent the ſame; and 
elpecially, as it was not in his power to make any compoſition 
with Saw/e, without the joint conſent of all the appellants, 
who never could be prevailed upon to meet together for that 
purpoſe. It was therefore hoped, that the ſaid decrees; report, 


ad proceedings, would be affirmed and the wh 4 5 en 
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was oRDERED and Ap jupp, that the ſame ſhould: be dif-! 


Jour. vol. 22. 


miſſed; and that the decree, effirmance ang Wer ts: com- p. 601. 


plained of, ufd be affirmed. , CONYERS I Pn adv 
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Sir Job Ruſvout, Bart. Appellant, 
Elizabeth Ruſhout, = — Reſpondent, 


28th February, 1725. 


IR James Ruſhout, father of the appellant, and grandfather 

of the reſpondent, in conſideration of a marriage between 
him and Alice Palmer, and of her marriage portion, by leaſe 
and releaſe, dated the 13th and 14th of September, 1669, con- 
veyed to Sir George Benyon and other truitees, and their heirs 
(among other lands) the manors of Maylards in Eſſex, and of 
Upperſwell, alias Overfavell in Glouceſterſhire, and of Stone in 
Worceſterſhire ; to the uſe of himſelf for his life, remainder to 
truſtees to preſerve contingent remainders; remainder to the 
uſe of the ſaid Alice for her life, for her jointure ; remainder 
to the uſe of the firſt and other ſons of the marriage, in tail male 
ſucceſſively ; remainder to the uſe of the right heirs of Sir James. 
With a power reſerved to Sir James, to revoke all the uſes of 
this ſettlement, except the eſtate ſor life of the ſaid Alice his 
wife. 


The marriage took effect, and Sir James had iſſue by Dame 
Alice his wife three ſons, namely, James, the reſpondent's fa- 
ther, the appellant Sir John, and George, who died without 
iſſue; and three daughters, Elizabeth, afterwards married to Sir 
George Thorold, Alice, married to Edwyn Sandys, Eſq; and Ce- 
therine, married to Samuel Pitt, Eſq. 


On the 23d of October, 1695, Sir James Ruſhout made bis 
will; wherein taking notice of the ſettlement and of his wife's 
jointure, and that ſhe had releaſed the ſame, and in lieu thereof 
had accepted of an annuity of 600/. per ann. for her life ; he 
by his will, confirmed the ſaid ſettlement upon his ſons, ſubject 
to the ſaid annuity ; and appointed, that the manors and premiſſes 
compriſed in his ſettlement, together with the manor and rec- 
_ tory of Harrow in Middleſex, ſubje to the ſaid annuity, ſhould 
be a proviſion for his eldeſt ſon, till his age of 24; and he 
deviſed to his executors, and the ſurvivor of them and his heit, 
his manors of Northwick, North and Middle Littleton in Wor- 
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ceſterſpire, and Egarton and Swingfield in Kent, and all other his 
lunds in thoſe two counties, not before ſettled ; in truſt, that 
they ſhould receive the rents thereof, un il ſome ſon of his 
ould attain the age of 24, and apply the fame and the proceed 
thereof, for the payment of the teſtator's debts and le acies ; and 
the ſurplus to be laid out for the benefit of his eldeſt ſon and 
heir, He then deviſed his lands in North and Middle Littleton, 
ſubje& to the truſts aforeſaid to his executors, and the ſurvivor 
of them and his heirs, in truſt, that they ſhould, out of the 
rents and profits thereof, raiſe 2000. per 400. for his fron 
ſons Fobn and George, equally for their lives, from their reſpec- 
tive ages of 21 ; but if it ſhould be thought for their advantage, 
to turn the ſaid annuities into money, then his eldeſt ſon ſhould 
pay them 1100 /. in lieu of each tool. per ann: And he deviſed 
his ſaid manors of Nerthwick, and North and Middle Littleton, 
and all other his lands in Blockley and Huniplon, ſubject \t6 the 
charges in his will, to his eldeſt ſon Fames;” frefwards Sir James 
Ryſhout, for life, without impeachment” of waſte; remainder 
to his firſt and other ſons in tail male ſucceſſively; remainder 
to the appellant Sir John, the teſtator's ſœcond ſon for life; 
remainder to the appellant's firſt and other ſons in tail male 
ſucceſſively; remainder to the teſtator's ſon George, for life; 
remainder to his firſt and other ſons in tail male ſucceſſively, 
with divers remainders over. And he deviſed his manors of 
Egarton and Swing field, and all other his lands in Kent, to his 
executors, in truſt, that they ſhould ſell the ſame, and' out of 
the purchaſe money pay all hls debts and legacies, which his 
perſonal eſtate and his lands before appointed for a term '6f 
years, ſhould not be ſufficieat to pay ; and'after ſuch debts and 
legacies were paid or ſecured, the ſurplus, together with the 
growing profits of all his eſtates appointed for the maintenance 
of his eldeſt ſon, and all other monies and proceed whatſoever, 
ſhould, by his executors, be laid out in the purchaſe of lands 
inheritance, or copyhold or leaſehold eſtates, held of any 
Biſhop, or Dean and Chapter, lying in or near Blockley, or any 
other of his eſtates, in the name and for the uſe of ſuch eldeſt 
fon, as ſhould be living at the time of ſuch purchaſe, and, the 
heirs male of his body; remainder to his daughter Elizabeth for 
ule; remainder to her firſt and every other ſon in tail male 
ſucceſſively; remainder over to his own right heirs. And the 
teltator gave to his ſons Jobn and George cool. a-piece, over 
and above 500 J. a- piece which had been given them , 
| {7 +: ohne dls + Kath 
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ceed dated the 6th of October, 1694, payable at 21 
to his daughter Elizabeth 4000/7. to be paid at h 
or marriage; and made Sir Ruſhout Cullen and Richard Freeman 
Eſq; executors. | 


z and he Pave 
cr ape of 21 


The teſtator, on the 4th of February, 1697, made a codici 
to his will ; whereby, among other things, he willed, that a 
his leaſe lands in Blockley in Worceſterſhire, ſhould go along wit 
his manor of Northwick and free lands there, and attend th. 
limitations thereof, ſo far as by law they might; ſubje& to th. 


payment of his debts and legacies, and ſuch other charges an 


contingencies, as Northwick was ſubject to by the will and 
codicil. And taking notice that he had, by his will, deviſcd 
his lands in Kent to his executors to be fold, and the ſurplys 
money, after debts and legacies paid, together with the growing 
profits, to be employed for the purpoſes therein mentioned ; he 
did by the ſaid codicil direct, that ſuch eſtate fo to be purchaſe, 
ſhould be purchaſed in the name and to the uſe of his fo 
James, and the heirs male of his body; remainder to hi 
ſon Fohn, and the heirs male of his body; remainder to his ſon 
George, and the heirs male of his body; remainder to his daugh- 
ter Elizabeth for life, and with ſuch remainders over as were 
mentioned in his will. And he gave to his faid ſons John and 
George, 5001, a-piece, more than the 500/. a-piece given them 


by his will. {fl 


The teſtator ſoon afterwards died, leaving ſuch iſſue as afore- 
faid ; and thereupon the executors proved his will and codicil. 


Sir James Ruſhout, the teſtator's eldeſt ſon, in conſideration 
of a marriage between him and Arabella, the daughter of dit 
Thomas Vernon, and of 5000/7. portion, by leaſe and releaſe, 
dated the 17th and 18th of January, 1699, and by a common 
recovery, conveyed the manors of Maylards, Overfwell and Stone, 
and all the lands thereto belonging, to the uſe of himſelf for 
99 years, if he ſhould ſo long live, without impeachment of 
waſte ; remainder to truſtees to ſupport the contingent remait- 
ders; remainder to the uſe of the ſaid Arabella for her life, for 
her jointure ; remainder to the uſe of Sir Thomas Vernon and 
Sir Ruſhout Cullen for 99 years, for raiſing ſuch portions for the 
younger children of that marriage, as the ſaid Sir James Ruſb- 
out ſhould appoint, not exeeeding 5000 J.; remainder ” the - 
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of the firſt and other ſons of Sir James by the ſaid Arabella, in 


tail male ſucceſſively; remainder to the uſe of Thomas Vernon 
and Ricbard Freeman for 500 years, upon the truſts after ex- 
preſſed; remainder to the uſe of the right heirs of Sir James 
Ruſhout. And it was thereby declared, that the ſaid term of 
500 years Was upon truſt, that the truſtees ſhould, out of the 
rents and profits of the premiſſes, or by leaſe or mortgage thereof, 
raiſe and pay the ſeveral ſums following, vz. in caſe Sir James 
ſhould have iſſue by Arabella one or more daughters, and no 
iſſue male; or if his iſſue male ſhould die without iflue before 


the age of 21 ; that then the truſtees ſhould raiſe gooo/. for 
ſuch daughter, if but one; and if more than one, then 5000/7. 


to be divided between them, to be paid at 18, or marriage; and 
100/. per ann. for maintenance in the mean time, if but one 


daughter; and if more than one, then 2001. per ann. between 
them. | 


The manor of Egarton in Kent was afterwards ſold, towards 
payment of Sir James the father's debts; and Sir James the 
fon ſuffered a common recovery of the manor of Harrow, and 
declared the uſe thereof to himſelf in fee. i 


On the 12th of November, 170 5, Sir James the ſon made his 
will; and thereby deviſed the manor of Harrow, and all the 
lands and hereditaments thereto belonging, to Sir Ruſhout Cul- 


en, Thomas Vernon and Richard Freeman (whom he made exe- 
cutors) for 99 years, upon the truſts after expreſſed ; remainder 


to his ſon James, the reſpondent's brother, in tail male; 
remainder to his the teſtator's brother Sir Fohn, the appellant, 


in tail male; remainder to his brother George in tail male; 
remainder to his own right heirs. | 


The truſts of the 99 years term were declared in the words. 
following, viz. © And as to the term of 99 years limited of the 


* faid manor and premiſſes, my will is, and I do declare, that 
the ſame is and ſhall be in truſt and to the intent, that my. 
* aid executors and the ſurvivor of them, and the executors, 
* adminiſtrators and aſſigns of ſuch ſurvivor, ſhall, out of the 
"rents, iſſues and profits of the ſaid manor, and the lands, 
© tenements and hereditaments thereunto belonging, or by 
N leaſing or demiſing the ſame, or any part thereof, or by mort- 
4 gaging the whole or any part thereof, or by all or any or 
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% ſuch of the ſaid ways or means or otherwiſe, as ſhall bo 


* needful and expedient, raiſe and pay ſuch portion and main. 
* tenance to and for my daughter  E/izabeth Ruſhout, as is 
** herein after limited and appointed; (that is to ſay) the ſum 
4 of 5000/. which 1 give my ſaid daughter for her portion, 
*« to be paid her when ſhe ſhall attain the age of 21 years, or 
« be married, which ſhall firſt happen: And if my ſaid daugh- 
« ter ſhall happen to die before her ſaid portion ſhall become 
« due and payable, according to the limitation herein before 
* in that behalf expreſſed; that then and in ſuch caſe, the aid 
% 50007. ſhall not be raiſed, but ſhall ceaſe or remain, and 
belong to ſuch perſon and perſons as ſhall be entitled to the 
« reverſion and inheritance of the ſaid premiſſes, expectant 
« upon the ſaid term of gg years, by virtue of the limitation 
r aforeſaid. ——And upon this further truſt, that the ſaid truſ, 
tees ſhall, by all or any of the ſaid ways or means, raiſe and 
pay to and for my ſaid daughter for her maintenance, the ſum. 
<« of .6ol. per ann, at two uſual days or times of payment in 
e the year, (that is to ſay) the feaſt of the Annunciation of 
«* our. bleſſed Lady Saint Mary the Virgin, and the feaſt of Saint 
« Michael the Archangel, by equal portions, without any defal- 
« cation or abatement, until ſhe arrive to the age of 10 years; 
« and from and after her age of 10, years, the ſum of 80/. per 
anz. until ſhe arrive to the age of 15 years; and from thence, 
«© until her portion ſhall be due and payable, the ſum of 100, 
&« per ann. in manner aforeſaid, and without any defalcation or 
« abatement whatſoever : The firſt of ſuch payments to begin 
* and be made, on the firſt of the before mentioned feaſts, that 
« ſhall next happen after my deceaſe, —Provided always, and 
„% my will and meaning is, that if my ſaid ſon, James Ruſhout, 
*« or ſuch other perſon or perſons to whom the freehold Or 
* inheritance of the ſaid manor, lands and premiſes ſhall apper- 
*« tain, by virtue of the limitations aforeſaid, ſhall pay, or cauſe 
<< to be paid unto my ſaid daughter, the faid ſam of 5000/. 
„ when ſhe ſhall come to the age of 21 years, or be married, 
«« which ſhall firſt happen; and ſhall alſo pay the faid ſeveral 
« ſums:for the maintenance of my faid daughter in the mean 
time, and until her ſaid portion ſhall become payable as afore- 
« faid; that then and from thenceforth, the ſaid term of 99 
«« years limited to my faid executors, ſhall ceaſe, determine 
« and. be utterly void, to all intents and purpoſes whatſoever. 


Provided further, that if my faid daughter ſhall, at an) 
| 4 time 


La) 


Caſes in Parliament. 


« time hereafter legally demand and inſiſt upon any portion or 
« ſum of money, to be paid to her by means or by virtue of 
« any deed of ſettlement, made by me on the intermarriage of 
« her mother, my dearly beloved wife, now deceaſed, (the 
« contents of which ſettlement I may have forgot, and by reaſon 
« of my preſent illneſs cannot immediately refer to) that then 
« my ſaid daughter ſhall have no benefit by this my will; it 
being my true intent and meaning, that ſhe ſhould have the 
« ſum of 5000/7. to her portion, and no more.” 


On the 2d of December, 1705, the teſtator made a codicil to 
his will; wherein he took notice of his deviſe of the manor of 
Harrow to his executors for 99 years, upon truſt for the raiſing 
and paying to his daughter, for her portion, 5000/. at ſuch 
time as therein mentioned ; and from and after the determin- 
ation of that term, to his ſon James in tail male; with ſuch 
other remainders over, as in the will are mentioned ; and then 
by this codicil he expreſſed himſelf as follows, viz. © Now I 
« the ſaid James Ruſbout, being of ſound mind, memory and 
« underſtanding, praiſed be Almighty God, do, upon more 
« deliberate thought and conſideration, add this, by way of 
| © codicil to my ſaid will, which ſhall be taken as part thereof; 
« and do hereby declare and appoint, that if my ſaid ſon ſhall 
happen to die, before he comes to the age of 21 years, with- 
out leaving iſſue male of his body, lawfully begotten, that 
* then and in ſuch caſe, the truſt of the term of gg years 
limited to my ſaid executors as aforeſaid, ſhall likewiſe be, 
for raifing and paying my ſaid daughter, the ſum of 3oool. 
above and beſides the ſaid ſum of 5000/7. which I have given 
* and deviſed to her in and by my faid will, and to be paid in 
like manner“. 


The ſaid Sir James Ruſhout ſoon afterwards died; leaving 
iſue Sir James his only ſon, and the reſpondent Elizabeth his 
only daughter: And on the 21ſt of September, 1714, Sir James 
tne ſon died an inſant, without iſſue and inteſtate, leaving the 
reſpondent his ſiſter and heir; who thereupon became ſeiſed in 
fer in poſſeſſion, of the manors of Maylards, Over ſivell and Stone; 
and being heir general both of her brother, father and grand- 
ther, ſhe alſo became intitled to all ſuch real eſtates as they 
ited ſeiſed of in fee; but the manor and lands of Harrow came 
lo the appellant, under the limitations of his aid brother's will. 
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and that the appellant s eſtate qught not to be, charged with the 


will and codicil; and was of opinion, that the deſcent to her 


The reſpondent; i III Eaſter term, 1714. and during her Inline, 
exhibited her bill in Chancery, againſt the epellant ant tie 
executors of her, father and grandfather and others; te hae id 
account of the ſeveral. truſt eſtates created by the willy ür her 
_ grandfather, . and.; of. the. perſonal eſtates of her 'ſaid drother 
father. and grandfather... and for the recovery of the leaſcheld 
eſtates i in Blockley,; and to aſcetain her portion; and the legacic 
to which ſhe was entitled under her father's ſettlement) will 
and codicil, and. for. the arrears,..of her maintenance. 
which bill the, appellant having put in his anſwer, afterward; 
| exhibited a croſs bill. againſt the reſpondent, and others; infiſt. 
ing, that the reſpondent was only entitled to one ſum of 1500o/,, 


4114 


payment of any of the ſaid ſums of 5090/.,;5000/: and gos 
On the 24th. of April, 1716, both cauſes —_— heard 17 * 
ubeſtre the Lord Chancellor Cowper ; when his Lordſhip declared, 


that the reſpondent was not entitled to 50904, by the ſettle⸗ 


* £2 


ment of her father, and alſo to the 5000). and 3000 0% hy his 


of the three manors of Maylards, Overſwell and Stone, on which 
the faid goo]. were charged by the ſertlemeht, was no extin- 
- gaiſkqent of the contingent ſums of 5000/7. by the fertlemen! 
or of the 5000 /. and 40007. given by the will and codiel 
and that the ſaid 5000 J. and 3000 J. given by the will and 
- codicil, were only to be extinguiſhed. by the "reſpondent's $ s mak- 
- ing her election, when ſhe came to the age of 18, whether 1 
- would chooſe the firſt coool. by the ſettlement, or the 50⁰⁰ 
and 3000 /. given her by the will and codicil, "payable at 5 
age of 21, or marriage; but if ſhe ſhould elect to take the 3000 / 
by the ſettlement, ſhe ought not to have the 5000“. and Zool. 
by the will and codicil, or either of thoſe ſums; and if ſhe 
ſhould elect to take the ſaid 5000. and 30001. by the will and 
codieil, in that caſe his Lordihip declared, that the 9000 /. was 
. e by the deſcent to ber of the fajd three 1255 
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Nen r aud at diffetent rates, ding to the age. of the reſpon- 


dent, did not depend upon the , ſame contingency 5. but 3s 
meant by the will and codicil, to be veſted in the deviſee jor 
maintenance, till the contingency happened; and that cd 
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fore, the ſame ought to be applied according to the will and g. 
codicil, with reſpect to the reſpondent's attaining her ſeveral 
: | ages therein ex preſſed; and did order and decree the ſame accord- 
ingly. And it was referred to the Maſter, "to take an Account 
of the rents and profits of the real eſtate, during tlie life of Sir 
fames, the reſpondent's brother,” and of ' His perſonal "eſtate, 
and alſo of the perſonal eſtate” of His fäther deviſed to Him; 
and to the end it might appeat What was ſuch perſonal” eſtate 
of the father; the Maſter was tö take an account of ; the rents 
and profits of the truſt eſtate, until Sit Famer the father attained 
his age of 24, and to ſee whether Sir James the father waſted 
any of the perſonal eſtate of Sir James the grandfather, which 
was by him deviſed to Sir James the father, fer payment of his 
brothers and ſiſters portions. If the Maſter ſhould find that 
dir James the father miſapplied the perſonal eſtate of his father, 
or the rents and profits of the truſt eſtate by him received, till 
| tis age of 24 then the perſonal eſtate of Sit Famer the father 
was, in the firſt place, to go to make good ſuch miſappli- 
cation; his Lordſhip declaring, that the reſpondent was entitled 
to no more of the perſonal. eſtate of dir James the father, than 
would be afterwards remaining; and that ſuch perſonal eſtate 
ſo remainin 


8 did belong to the reſpondent. And if the perſonal 


eb 6 . , . 
eſtate of Sir James the father ſhould not be ſufficient to make | 
1136) bo 35k: 4 74 e. pho I bh L 
; good ſuch miſapplication ; then it was decreed, that the 99 


years term in the premiſſes at Harrow, ſhould be applied to 
make good the deficiency. And Sir James, the brother of the 
teſpondent, being tenant in tail, his Lordſhip declared, tliat the 
chattel leaſes did belong to him, and were part of his perſonal 
eſtate; and if there were any leaſes for lives, or deſcendible 


/ frechold leaſes, which had been taken inſtead of ſuch leaſes for 
1 years, they ought to go as the. leaſes for years, and were alſo 
| part of the perſonal eſtate of Sir James, the reſpondent's, brother ; 
1 but if there were any deſcendible freehold leaſes, of which Sir 
| James the grandfather was ſeiſed at the time of making his 
55 will, his Lordſhip declared, that they belonged to the appellant, 
4 as tenant in tail; and ordered that the Maſter ſhould, look into 


OOTY fe Lee e A ys l . 
decreed, that the parties who had received the rents and profits 
of the three manors, which were deſcended to the reſpondent, 
ſhould account before the Maſter to her for the ſame ; and the 
executors were alſo to account for ſuch part of the pe 
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that the appellant might have the benefit thereof. That there 
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eſtate as they had received: And what upon the account ſhould 
be found coming to the reſpondent, over and above what ſhould 
be allowed for her maintenance, was to be brought before the 
Maſter, to be by him put out at intereſt from time to time, on 
good government or other ſecurity, for the benefit of the 
reſpondent; and the Maſter was to tax all parties their coſts, 
which were to be paid them out of the ſaid eſtate. 


The celpondent having attained * age of 18, did by a 
writing under her hand, dated the 6th of July, 1721, in pur- 
ſuance of the decree, elect to take the 5o00/. and 3000l. given 
and deviſed to her by the will and codicil of Sir James Ruſpout 
her father ; and upon the ſame day, this writing was left with 
the appellant. | 


The reſpondent having attained 21, and being about to carry 
this decree into execution, the appellant thought proper to 
appeal from it; inſiſting, that ſhe was not entitled to, nor was 
it deſigned that ſhe ſhould have any more than one ſum of 
50001. and for which ſhe had received ſatisfaction, by having 
the three manors of Maylards, Overſwell and Stone, which 
were charged therewith, and were of the yearly value of 8001, 
That the reſpondent having a larger maintenance out of theſe 
manors, than was provided for her by her father's will; the 
appellant ought not to have been decreed to pay or allow any 
maintenance to her, out of the manor of Harrow. That the 
chattel leaſes were, by the decree, declared to belong to the 
reſpondent's brother, and to be conſidered as part of his 
perſonal eſtate ; whereas, by the will and codicil of Sir Janes 
the grandfather, theſe leaſchold eſtates were directed to go along 
with his manor of Northwick and free lands there, and attend 
the limitations thereof, ſo far as by law they might; and 
therefore they ought to have been ſettled in ſuch manner, as 


was no direction given by the decree, touching the ſale of the 
manors and lands in Kent, or the money ariſing by ſuch fale; 
whereas that money ought to have been applied, according to 
the will and codicil of the appellant's father. And therefore it 
was hoped, that the decree would be reverſed ; and ſuch direc- 


tions given, as were agreeable to equity and juſtice, 


To 
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To this it was anſwered on the other fide, that as Sir James 
Ruſhout, the reſpondent's father, after ſuftering a recovery of 
the manor of Harrow, was ſeiſed thereof in fee, and had an 
abſolute power to charge it in ſuch manner as he thought fit; 
ſo he had accordingly by his will and codicil, charged this 
manor with the payment of the ſaid ſeveral ſums of 5000/. 
and 30007. to the reſpondent at her age of 21, or marriage; 
and had thereby transferred the charge of gooo/. from the 
three manors compriſed in his marriage ſettlement, to the ſaid 
manor of Harrow, deviſed by his will, That with the terms of 
this will, and alſo of the decree, the reſpondent had: complied, 
by making her election in the manner before mentioned; and 
the appellant had no reaſon to complain of the reſpondent's 
father for making this will, ſince if he had made no will, the 
reſpondent, as the heir at law of her ſaid father and brother, 
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and not the appellant, would have been entitled to the fee ſimple | 


and inheritance of the ſaid manor of Harrow. That the reſpon- 
dent's father had, by the expreſs words of his codicil, charged 
the 99 years term in this manor, with the more effectual and 
further ſecuring the payment of all ſuch legacies, as were given 
to his brothers John and George, and his ſiſter Elizabeth, by his 
[father's will; and in conformity thereto, the decree had gone 
no further, than to charge the ſaid term in Harrow with the 
deficiencies of the | truſt: and perſonal eſtate of Sir James the 
grandfather, ſo far only, as to make good the payment of thoſe 
legacies ; nor did the reſpondent inſiſt upon any more, under 
that part of the decree. That all the leaſehold eſtates for years, 
being deviſed by the will of Sir James the grandfather, in truſt, 
to attend the manor of Northwick and the limitations thereof, 
ſo far as by law they might; and Sir James the grandſon 
becoming entitled to an eſtate tail in this manor of Northwick, 
he thereby became entitled to the abſolute eſtate and intereſt in 
all theſe leaſes for years; for they could not, by the rules of 
law or equity, bear any limitations over after an eſtate tail, 
becauſe it would introduce the inconvenience of a perpetuity, 
which neither law or equity ever tolerate, That it was conceived 
not to be proper for the Court of Chancery, to give any 
direction for the ſale of the manors and lands in Kent, or 
touching the application of the ſurplus money to be raiſed by 
lach ſale, until the account directed by the decree of the rents 
aud profits of the truſt eſtate, and of the perſonal eſtate of 


* the grandfather, and the miſapplications by Sir James 
Vor. III 
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Jour. vol. 22. APJUDGED, that the decree complained of ſhould be affirmeg: 


P. 607. 


liberty to apply to the Court of Chancery, touching the file of 
the manors of Egarton and Swinfeld, in the county of Key; 


| and by * rents and n ny Py 


"ox {4 (re # | ir 
9 ® . «>? ** ; . : 2 © 27 . 1 . 9 \ — — 4 p 1 12 
3 VO TY” Io. » > v 3 ſ 
* 
" : , : | * 
. * a 7 > £4 » © * 1 
* 1 , '& 4 . \ 3 9 4 ” ” 7 , £ : : : 
: Ihe TT? E717 (Lag 14.3107) — Ie * 
„ nut, — — = Pet. t 
J 1 | - \ 
k ' ' bs r 0 N 09 
Ane 4 M08 15 13 L234 „ n 
. 8 - s 
. 


how much of the lands in Kent would be W r to de 500 
or what the ſurplus money would amount to. 


5 v Mercer, > EI we 3 4 5 neben. 


* «th of Aug 17205 the peda borrowed of 


the „* and of his perſonal eſtate liable to make good the 
i ee taken; in regard, it could not till then be know, 


- ABTER hearing counſel on this appeal, it was oR DUNE ans 
Nevertheleſs it was declared, that either party ſhould be 2. 


and other the lands in the ſaid county, of the late Sir Fan; 
Ruſhout ; and likewiſe touching the monies ming 1 1 fale, 
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et 8 appellant 1 100. and for ſeguring the i repayment 
ial not only gave him a bond in the penalty of 22007. but 
likewiſe depoſited with the appellant, a receipt for 500/. in the 


ſecond money-ſubſcription, taken in by the S company, 
numbered 195: And, by an indenture of defexzance of the 
ſame date, the appellant covenanted and agreed with the reſpon- 
dent, that if he paid the 11001. purſuant to the condition of 
the bond; then the appellaht would aſſigt to the reſpondent 
the ſaid ſubſcription receipt, and alſo pay and account wit 
bim, for all dividends and payments that ſhould be made thereon 
in the mean time. And the reſpondent agreed;' that if the 
{aid ſubſcription receipt ſhould be of leſs vale than 1200! 


before the bond was diſcharged, that the appellant fl mould fel 
the ſame towards ſatisfaction of the debt, in caſe the refpon- 
dent ſhould not give ſuch ſecurity as ſhould' be approved of 
by the appellant, within three days after notice in writing; 
and that if default ſhould be made in payment of the 1100}, 
Saif £0 the ſaid bond, then it ſhould be lawful for the 


4 | | | ap pellant 


Caſes in Parliament. 


appellant to ſell the ſaid ſubſcription receipt, and to apply the 
money ariſing thereby towards payment of the ſaid 11001. And 
the appellant agreed to account with the * __ Fn over- 
plus raiſed by ſuch ſale; 1 N 2a 143 31 


This ſum of 11001. being made payable on the 
November then next, 
three months was calculated, and the appellant ſtopt 55 J. as 
the amount of ſuch intereſt; ſo that the reſpondent received 


no more than 10457. and for that reaſon no mention was made 
of intereſt in the bond. | TH 57% bers 


The ſubſcription receipt ſo depoſited, was expreſſly deſcribed 
in the defeazance, to be marked or numbered 195; and the 
number thereof was carefully compared and examined with the 


r * . 


receipt, bef6re the executing of the indenture: And it was 


alſo fully proved in the cauſe, by the perſon who engroſſed the 
ſaid indenture and examined the number of the receipt. But 


before the 11001. became payable, the price of ſtocks having 


conſiderably fallen, and the appellant pretending to be uneaſy 
thereat ; the reſpondent made him a mortgage of an eſtate in 


_ Childwell in the county of Lancaſter, of 45/1. per ann. for better 


ſecuring the payment of the faid 1190/7. ; and on the * of 
April, 1722, the reſpondent paid the appellant 1007. in part 
of the principal money which he then thought to be due and 
owing from him. not 3 89 
But ſome ris. aer pate the Weiden Gee Ibo 
within four or five days after the pledging of the ſaid ſubſcrip- 
tion receipt, No. 195, . with, the appellant for the purpoſes 
aforeſaid, the ſame was ſold for 2700 J.; and the appellant 
refuſing to make the reſpondent any ſatisfaction on account 
aaf Be in November, 12. extubited: his bill in the 


wich come to. an ebe 5 La. 4 3 money raiſed by 
Hale of the ſaid 509 /, ſubſcription receipt, and pay him the over- 
plus, after a deduction of What Was due to him in reſpect of 


the 1100]. ſo borrowed | of him as aforeſaid, ; according tothjs 


on, agreement in the ſaid defeazance; and likewiſe that he 
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9d. and no more; that one receipt was as good as another, 
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To this bill the appellant put in a firſt and fecond anſwet; 
and by both of them poſitively ſwore, that the goo /. fubſerip. 
tion receipt pledged or depoſited with him by the. reſpondent, 
was No. 194, and not No. 195; that the inſerting No. I95, in ; 
the indenture of defeazance, was by miſtake ; that the faq 
ſubſcription receipt No. 194, was on the 22d of September, 1720, 
by inadvertency, inſtead of another receipt in the ſame ſubſerip- 
tion, fold to Sir Harcourt Maſters for 5951. and no more; that 
the appellant had, till the zoth of April, 1722, kept by Yap 
receipt in the ſame ſubfcription, No. 338, for 500/. which he 
was ready to have delivered to the reſpondent, in caſe he had 
before that time paid him the remainder of the 1100). and 
intereſt ; but that the reſpondent failing in payment thereof, 
the appellant had, on the ſaid zoth of April, 1722, fold and 
diſpoſed of the ſaid ſubſcription receipt No. 338, for 95“. 12:. 


where both were for the ſame ſum, and in the fame ſubſcrip- 
tion; and therefore inſiſted, that the appellant "ought not to 
allow the reſpondent, any more than ther ſum of 957. 124. gd, 
in reſpect of the ſubſcription receipt ſo pledged or depoſited. 


The appellant alſo brought a croſs bill againſt the refpondent ; 
praying, that he might be obliged to accept of the faid ſum of 
951. 125. 9d. in ſatisfaction for the N n fo 
pledged or depoſited with him. e 8 

To this bill the reſpondent put in * 1 and | thereby 
expreſſly ſwore, that the 5001. ſabſcription receipt pledged ot 
depoſited with the appellant, was No. 195, and not No. 194; 
that there was no miſtake in the deſcription ' thereof, inſerted 
in the defeazance ; and that the appellant had actually ſold the 
ſaid ſubſcription receipt, No. 195, for the ſum of 2700). and 
therefore inſiſted, that the appellant was gel eb 11 to'be _— 
able to him for that ſum. | H9gQe 5 * 9; 


The appellant never thoughs fit to 3 F in © thi 
croſs cauſe; but the original cauſe being at iſſue, and divem 
witneſſes examined on both ſides, the fame was heard on the 
22d of F ebruary, 1723; When the Court directed, that a trial at 
law ſhould be had between the reſpondent and the appellant, 
upon a feigned action, to be brought in the office of Pleas of that 


Court, wherein the iſſue was to be, whether the ſecond ſub⸗ 
ſcription 
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ſcription receipt for 5oo/. in the Seuth-ſea company, depoſited 
yy the reſpondent with the appellant, was numbered 195 or 


in Trinity term then next, and proper directions were given for 
the trial of the faid iſſue ; and after ſuch trial, the cauſe was to 
and in the paper, to be heard on the equity reſerved. 


made, and examination of witneſſes on both ſides, which laſted 
a conſiderable time, the jury brought in their verdi& for the 
reſpondent ; viz, that the ſubſcription receipt by him depoſited 
with the appellant, was No. 195, and not No. 194. | 


account with the reſpondent for the ſum of 2700/7. for which 


the ſame, from the gth of Auguſt, 1720, the time when it 
was ſold ; as likewiſe for the ſum of 1000. paid by the reſpon- 


intereſt thereof; and that the mortgage deed, bond and 
| defeazance, given by the reſpondent to the appellant, and by 
order brought into Court, - ſhould be forthwith delivered up to 
the reſpondent to be cancelled : And for the better taking. of 


to ſettle what was due for the intereſt of the ſaid 27000. and 
100/.; who, in taking the account, was to deduct 1100/7, and 


ſcription receipt, out of the ſaid; 2700/7. and 100 J. and intereſt ; 
at law and in equity. 9 


On the 25th. of Fanuary, 1724, the Deputy Remembrancer 
made his report; and thereby certified to be due to the reſpon- 


the ſeveral deductions and allowances by the decree directed to 
de made: And on the 8th of February following, the report 
was duly confirmed; and it was ordered, that the appellant 


from the 23d of October, 1724, to which time the intereſt for 
the ſaid 2700 J. was computed by the Deputy Remembrancer ; 
Vol. III. 13 3807 - | P p | | and 


A trial at 1008 was accordingly had, and upon a full defence 


On the ach of Jah, 1724, the cauſe was heard upon the 
equity reſerved ; when it was decr eed, that the appellant ſhould 


the ſaid ſubſcription receipt, No. 195, was ſold, and intereſt for 


and the Deputy was alſo to tax the reſpondent his coſts, | both 


dent from the appellant, the ſum of 2062 L. 135. 8d. i, after 


ſhould pay to the reſpondent the ſaid 2062 J. 135 — 8 d. 4. in 
three months after the date thereof, with intereſt for the ſame, 


194? Which trial was to be at the firſt fittings in Middleſex, 


dent to the appellant, on the 21ſt of April, 1722, and the 


the ſaid account, it was referred to the Deputy Remembrancer, 


the intereſt thereof to the time of the ſale of the ſaid ſub- 
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and that the 8 deed, bond and defeazance, given by the 


reſpondent to the appellant, ſhould be forthwith delivered UP to 
the renner 


2 — this Jotree and order, the appellant 1 5 inſiſt. 
ing, that there was no manner of proof in the cauſe, for what 


ſum the ſubſcription receipt, No. 195, was ſold ; or that! It was 


ever fold at all, and much leſs by the appellant. That he kept 
another ſubſcription receipt by him, to be delivered to the 
reſpondent, in caſe he had paid the money due to the appellant, 
of equal value with that depoſited by him; and there was 
no more difference between one ſubſcription receipt and another 
for the ſame ſum, than there was between one 100/. ſtock, and 
another 100 J. ſtock. That under theſe circumſtances, there 
was no foundation for a Court of Equity, to give. the. reſpon- 


dent ſuch relief as had been decreed him; and therefore it wa 


hoped, that the decree would be reverſed, and an account 
directed to be taken of what was due to the appellant for prin- 
cipal, intereſt and coſts, deducting. the 95 4 129 9 l. receireſ 
by him for the fale of the ſubſcription receipt No. 338; and 
that upon payment of what ſhould be ſo reported due, by ſuch 
time as ſhould be appointed for that purpoſe, the reſpondent 
might be relieved againſt the penalty of the bond, and the 


mortgaged eſtate be reconveyed ; but in default thereof, that the 
reſpondent” 8 bill N be diſmiſſed with coſts... 


On the POR ſide it was 3 that the deeb! order 
and proceedings were juſt and equitable ; for that it did not 
appear, nor was proved in the cauſe, when, or at what, time 
the appellant firſt had the ſubſcription receipt. No. 338, or, how 


long he kept it by him; and therefore he might, conſiſtently 
with his anſwer, have bought in that receipt at a low price, 
after he had ſold out the reſpondent's receipt No. 195, for 
2700/, That this receipt was fully proved to have been 
actually ſold for that ſum, and therefore no iſſue was needful 
to be directed, nor was any prayed, or inſiſted on, toitry: that 
fact; the only doubt with the Court being, whether the receipt, 
No. 195, was depoſited by the reſpondent; becauſe the appel- 
lant might have come by it ſome other way. That the appellant 
not only acquieſced under the decree, but likewiſe" made u full 
defence, both at the hearing of the cauſe, and at the trial of 
the iſſue; and afterwards, when the cauſe. came back, * 
the 


Caſes in Parliament. 
the equity reſerved. That the decree was only conformable to 
the appellant's agreement, who covenanted by the defeazance, 
that if he ſold the ſubſcription receipt, No. 195, therein men- 
tioned to be depoſited with him, and ſo found to, have been 
upon an iſſue directed only for that purpoſe; he would account 
with and pay the reſpondent, the ſurplus of the money for 
which he ſhould ſell the ſame, after a deduction of what was 
due to him; and if there had been no ſuch covenant, yet the 
appellant ought nevertheleſs to be accountable to the reſpondent, 
for the money raiſed by ſale of the ſaid receipt; and therefore 


it was hoped, that the appeal would be diſmiſſed with coſts. 


AccoRDINGLY, after hearing counſel on this appeal, it was Dzcrzrx 


ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; 


affirmed. 


? Jour, vol. 22. 


and the decree therein complained of, affirmed : And it. was p. 608. 


further oRDERED;" that the appellant ſhould pay to the reſpon- 
dent, the ſum of 40/7. for his coſts in reſpect of the ſaid appeal. 


17 


11 1 j ; 


r, — 


The Right Honourable WW aſhingt J 


on Ear {appellant | 
The Right flonourable Selina Counteſs). 
Dowager Ferrers, Relict of Robert 
Earl Ferrers, deceaſed,” the Honour- 
able Robert Shirley, George Shirley, 
Sewallis Shirley and Jobm Shirley, Sons | 
of Earl Robert by the ſaid EW] 
his Wife, Infants, Sir George Beau- | 
mont, Bart. George Townſend, Eſq; | 
and Thomas Harlewin, Gent. Execu- 
tors and Truſtees of Earl Robert, and | 
Rowland Cotton, Eſgj; 


Reſpondents, 


* o * 
| 


— 


5 S th March, 1725. 


R B E NR T Earl Ferrers, being ſeiſed of an eſtate of near 
 10,000/. per ann. and being defirous to make ſome provi- 


ton for the reſpondent his wife and his children by her ; by 


leaſe 


Caſe 20. 
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— leaſe and releaſe dated the 2d and 3d of March, 1713, conveyed 


1725. 


= to truſtees, his eſtate i in the county of Warwick, to the uſe of 


himſelf for life; remainder to the reſpondent Robert Shirley for | 
life; remainder to truſtees to preſerve contingent remainders; 
remainder to the firſt and other ſons of Robert in tail male; 
with like remainders to the reſpondents his younger ſons, aud 
their ſons i in tail male; remainder to his own right heirs, 


The aid Earl, by another deed dated the i gth of Janez 
1714. ſettled his eſtate in Ireland, after his own deceaſe, 10 
the uſe of the reſpondents his ſons by the Counteſs in tail male, 
as tenants in common; with remainder to hae: ER by her 
in like, manner. | | | | 2Nfn0qt9 01.9151 


ite 
neee v wude, 


By other deeds of leaſe and 8 dated the er 23d of. 
November, 1 717, the faid Earl conveyed to truſtees and their 
heirs, all his eſtates in the counties of Leicefter, Derby and Nu. 
tingham, to the uſe of himſelf for life; remainder, as to, the 
premiſſes in Derby and Nottingham, to Rowland. Cotton and 
Samuel Sheppard, their executors, &c. for 1000 years, in truſt 
fer the Earl, his executors and aſſigns: And as to the manor 
and lands of Ragdale, Ratcliffe, Willows and Thruſhington, being 
part of the premiſſes in the county of Leiceſter, after the ſaid 
Earl's death, to the uſe of the Counteſs Selina his wife for life, 
if ſhe continued his widow and unmarried; and as concerning 
the ſame, after her death or marriage, and as for the other 
premiſſes in the county of Ceicgſter, after the Earl's death, and 
alſo all the premiſſes in the counties of Derby and Nettinghan, 
after the determination of the 1000 years term, to the uſe of 
the appellant for life; remainder to truſtees to preſerve contin- 
gent remainders; remainder to the firſt and other ſons of the 
appellant; with other remainders over. 0 0 41 


— 


»F 


By other 8 of leaſe and wk of : ſame date, the 
Earl conveyed his eſtate in the county of Stafford, to the uſe of 
himſelf for life ; and after his deceaſe, to the uſe of Samuel Shep- 
pard and George Townſend, their executors, &c. for 1000 years, 
without impeachment of waſte, in truſt for the Earl, his Execu- 
tors, &c. and after, to the uſe ot the appellant for life; remain- 
der to truſtees to preſerve contingent remainders; remainder to 
his firſt and other ſons in tail male ; with other remainder 
over. \V'L 

4 The 
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gated the 25th of November, 1717, after reciting the limita- 
tions by the firſt mentioned deed of releaſe of the 23d of Novem- 
ger, of the premiſſes in the counties of Derby and Nottingham 
o Cotton and Sheppard for 1090 years, in truſt for the Earl, 
his executors and aſſigns ; deviſed and appointed, that the ſaid 
Cotton and Sheppard, their executors, &c. ſhould ſo ſtand 
poſſeſſed thereof, upon truſt, out of the profits to pay yearly 
100/, to each of his ſons, Henry, George, Sewallis and John, 
and all other ſons he ſhould have by his then wife during their 
ſeveral lives, free from taxes. And after payment of his debts 
and legacies, the teſtator gave all the reſidue of his perſonal 
eſtate, to the reſpondents Sir George Beaumont, George Townſend, 
Samuel Sheppard and Thomas Harlewin, whom he made his 
executors; upon truſt, during ſuch. time and times, as, there 


crany of their iſſue, touching the | ſettlement or, proviſion he 
had made for her by the indentures of the 224 and 23d of 


paid out of the ſame unto his wife, the yearly ſum of 10907. 
| by quarterly payments, until ſuch diſpute, ſuit or controverſy 
ſhould be fully determined; and ſo tories guaties as apy ſuch 


the faid indentures of leaſe and releaſe of the 22d and 23d of 


his ſaid will deviſed, directed and appointed, that Sheppard and 
Townſend and the ſurvivor of them, his executors and admi- 
niſtrators, ſhould ſo ſtand poſſeſſed of the ſaid eſtate, upon truſt, 
for the more effectual ſecuring the payment of his .debts, and 
tne annuities, legacies and ſums of money directed to be paid 
by his will; and upon further truſt, by and out of the ſaid 


vox. III. or 


3 


ſhonld ariſe and happen any ſuit or controverſy between the 
teſtator's ſaid wife, and any or either of his ſons by his firſt wife, 


the then preſent month of November; to pay or cauſe to be 


diſpute, ſuit or (controverſy, ſhould ariſe and happen. And he 
further willed, that the overplus of his perſonal eſtate ſhould be 
laid out and diſpoſed. of by his executors, in the purchaſe of | 
lands in England, and ſettled. to the lame uſes as were limited 
of his eſtate in the county of J/arwict, by the indenture of 
releaſe of the zd of March, 1713. And after reciting, that by 


November, 1717, he had conveyed. and ſettled his eſtate in the 
county of Stafford, after his own deceaſe, to the uſe of the ſaid 
Sbeppard and Townſend, their executors, &c. for 1000 years, 
in truſt for himſelf, his executors and aſſigns; the teſtator by 


Staffordſhire eſtate, and the rents and profits thereof, or by ſale 
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Tbe Earl, by his laſt will, atteſted by three witneſſes, ande 


1725. 


© 4 f 


or mortgage thereof, for the ſaid term of rooo years, toric. 


in any proviſion or ſettlement he had made for the benefft x 
her, them, or any of them, by deed or deeds, or by his fat 
laſt will, and alſo his executors of, from and againſt all coſts, 


action or actions, ſuit or ſuits, either in law or equity, which 
might or ſhould be commenced, or proſecuted againſt her, them, 
or any of them, for or on account of any ſettlement, » Annuity, 
legacy or proviſion, which he had, or ſhould make, grant or 
provide for his ſaid wife, or any of her children by him, and to 
pay and apply the ſame from time to time accordingly: "The 
teſtator thereby expreſſing it to be his intention, that all ſuch 
E ſettlements, proviſions, annuities, gifts or bequeſts, ſhould be 
quietly held and enjoyed by them reſpectively, without any let, 


or any of them; or in default thereof, that whatſoever loſs his 
aid; wife, or any of his children by her, ſhould ſuſtain by rea- 


and them by his ſaid truſtees, out of the faid Staffordſpire eſtate, 


880 to ſtand poſſeſſed of the ſaid Srafrb4nice eſtate, for the 


Inheritance, expectant on the determination of the ſame term. 


and heir, entered upon all the eſtates deſigned as a proviſion 


on the reſpondents his younger ſons: Whereupon, in Trintt) 
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and levy ſo much money. as ſhould, from time to time, be ſucß. 
cient to indemnify, ſecure and ſave harmleſs his ſaid wife, and 
all and every his children by her, and all and every his truſtees, 


damages, troubles, loſſes and expences which ſhe, they, or any 
of them ſhould ſuſtain, or be put unto, for or by reaſon of any 


ſuit or. diſturbance, of any of his children by his former = 
or any other perſon or perſons claiming by, from, or under them, 


ſon, of ſuch let, ſuit or diſturbance, ſhould be made good to her 


ſo limited to them for che faid term of i 000 years. And from 


$4444 5 


reſidue of the ſaid term; in truſt to attend the reverſion and 


On the 25th of Pirna N the Earl died; and he hav- 
ing by a clauſe in his will, and alſo in the deed, whereby the 
Leiceſterſhire eſtate was ſettled on the reſpondent the Counteſs, 
directed that ſhe ſhould releaſe all dower out of his er, the 
accordingly executed a deed for that n 62 | | 


Soon after the Earl's death, "the appellant, : as "bw eſt fon 


for the reſpondents, and all the other eſtates of which his 
father died ſeiſed, and alſo upon the eſtate. in Jreland, ſettled 


term, 1719, ejectments were brought for recovery of thoſe 
my F be eſtates 3 
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eſtates; but the appellant, inſtead of trying the title at law. ©* +: 


gave judgment in all the hc ugh with tay of execution for 
a limited time. 


bo 1141 1 


And in Mihantmes e 1719, a Iſttle: before that time was 
expired, the appellant exhibited his bill in Chancery againſt the 
reſpondents ; ſtating, that by indenture dated the 26th of Sep- 
tember, 1678, the late Earl Ferrers was ſeiſed of the eſtates in 
the counties of Leiceſter, Derby, Warwick and Nottingham for 
his life; with remainder to Robert, his then eldeſt fon and 
heir apparent by Elizabeth his firſt wife, in tail male; remain- 
der to all other the ſons of the late Earl by his then wife, in 
tail male. That by articles dated the 26th of September, 1688, 
made on an intended marriage, which was afterwards had, be- 
tween the ſaid Robert and: Ann Ferrers, it was agreed, that 
within twelve months after Robert ſhould attain his age of 21, 
the ſaid late Earl and Robert his ſon, or one of them, would 


by fines and recoyeries, or otherwiſe, convey to truſtees and 
their heirs, the ſaid eſtates in the counties of Leiceſter, ' Derby, 
Warwick and Nettingham, to the uſe of the late Earl for life; 
remainder to the ſaid Robert for life, ſans waſte; remainder to 
truſtees to preſerve contingent remainders; remainder” to the 
firſt and other ſons of the ſaid Robert and Ann in tail male; 
remainder to the appellant, the ſecond. ſon of the late Earl for 
life; remainder to truſtees for preſerving contingent remainders; 
remainder to the appellant s; firſt and other ſons in tail male; 
with other remainders over: In which ſettlement there ſhould, 
inter alia, be contained a power for the late Earl, to revoke or 
alter all or any of the ſaid uſes or eſtates, except thoſe limited 
to the ſaid Robert and Ann, or to the uſe of the iſſue of their 
two bodies: That Robert attained 21 in the year 1694, when 
the late Earl and he joined in ſuffering common recoveries of 
the ſaid eſtates; but that the ſaid Robert, contrary to the arti- | 
cles, was prevailed on by the Earl to join with him in an vid 
indenture, dated the 18th of ' O#ober, 1694, whereby the uſes 
of thoſe recoveries were declared to the uſe of the ſaid Earl and 
his heirs; who, by” indentures of leaſe and, releaſe, dated the 
lath and 13th of November, 1694, for the ſettling thoſe eſtates, 
conveyed the ſame to truſtees and their heirs, to the uſe of him- 
lelf for life, fans waſte; remainder to the ſaid Robert his eldeſt 
lon, and the heirs" male of his body ; ; remainder to the appellant 


his ſecond ſon, and the heirs male of his body; with like 
4 


remainders 
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remainders to the Eafl's other ſons, in tail male; remainder. to 
the Earl in fee ; - with a power therein contained for the Earl, 
by deed, to revoke all or any of the ſaid uſes, and appoint others, 
That the ſaid Robert afterwards died, leaving a ſon named Robert, 
who alſo died without iſſue in the year 1714,z whereby the 
| appellant was then next heir male of the late Earl: That the 
ſaid late Earl did not make any ſuch deeds and will, in favour 
of the reſpondents as before mentioned; and therefore the bil 
_ prayed, that all thoſe deeds and will might be. ſet aſide; and 
that an injunction might be awarded, to ſtay the reſpondent 
 broveedings on the ejectments. 802 
The reſpondents by their anſwers to 9 951 WIA * 
ſuch deeds and articles had been executed, and ſuch recoyeries 
' ſuffered, as in the bill were mentioned z. but. as, to the deed 
declaring the uſes of the aid recoveries, the reſpondents ſtated, 
' that they had only in their cuſtody a draught or copy thereof, 
and of which the appellant was ſo ten before he brought 
his bill, and that the reſpondents knew not. what, was become 
of the original deed. They alſo ſtated, that the late Earl, after 
the death of his ſaid eldeſt ſon Robert, and failure of  his.ifſuc 
male, did, purſyant to his power, revoke the uſes in the deed 
of the 14th of November, 1694, of the ſaid eſtates, and limit 
the ſame to himſelf and his heirs, before he made the deeds and 
will as a proviſion for the reſpondents his wife and children; and. 
inſiſted, that the ſaid deeds and will were duly and fairly 
made, and that they were feverally entitled to the eſtates and 
proviſions thereby fettled and appointed for their benefit; but 
That the appellant Had immediately on the late Earl. s death, in 
Deceinber, 1717, got poſſeffion of all thoſe eſtates, and had ever 
fince withheld the ſame from them, notwithſtanding 1 the infor- 
mation he had received of the re ſpondents "right, thereto EI 
aforeſaid ; and that therefore, being thus diſtreſſed, they « cauſed 
declarations in ejectment to be delivered for the fame, « as aboxe- 
mentioned. rags 


SIO) OF OS _—" N 


The n having, in the uſual manner, at an 
Aveda, upon the reſpondents praying time We anfwer”; they, 
on the 24th of OFober, 1720, after the anſwer was filed, moved 
the Court to diſſolve the injun@ion ; whereupon it was ordered, 
that the reſpondents ſhould be at liberty to proceed to trial, upon 


the declarations which had been delivered for the premiſes in 
: | queſtion, 


' Caſes in Parliament. 


© tion, or to bring new ejectments as they ſhould be adviſed, 
& the taking dut execution was ſtayed, till the further order 
71 Court: And it was alſo ordered, that both ſides ſhould, 
wy ſuch trial, produce upon oath before a Maſter, all deeds 
and writings in their cuſtody relating to the ſaid premiſſes, to 
be inſpected by either party. 1 


This inſpection was accordingly had; and the reſpondents 
not finding the original deed for leading the uſes of the reco- 
ceries ſuffered in 1694, were adviſed that they could not pro- 
ceed on the ejetments.; but in regard the late Earl had effec- 
tually conveyed and ſubjected his eſtate in SHrdſbire, which 
he had an undoubted power over, for the making good his 
ſettlements and proviſions for the reſpondents his wife and 
children, out of the eſtates in the other counties; the reſpon- 
dents were adviſed to deliver ejectments for the Staffordſbire 
eſtate, which the appellant, on the Earl's death, had got 
poſſeſſion of, as well as of the other eſtates, in order to obtain 
atisfaQtion of their demands, according to the late Earl's will, 


- © * 


Ejectments were accordingly delivered for the Staffordſhire 


Michaelmas term, 1723; but about a fortnight before the day 
of trial, the appellant filed a ſupplemental bill, charging, as 
new matter, that the late Earl's perſonal eſtate was, by his will, 
made liable in the firſt place to make good the proviſions made 


any of the reſpondents demands out of the Staffordſhire eſtate, 


counties of Derby and Nottingham, ſabject to the term of 
looo years limited to Cotton and Shephard, which was by the 
vill directed to come in aid of the perſonal eſtate; and the 
appellant thereby inſiſted, that he ought not to be {tripped 'of 
the poſſeſſion of the Staffordſhire eſtate, until it ſhould appear 
that ſuch other provifions proved deficient; © But ſhould ſuch 


*Uxes in the counties of Leiceſter, Derby, Warwick and Not- 
'ngbem, if it ſhould 
Vor. III | Rr and 


[| cltate, and by rule of Court, the fame were to be tried in 


for the reſp ondents ; and that the ſame being ſufficient for that 
purpoſe, no trial ought to be had, touching a ſatisfaction of 


until an account was taken of the perſonal eſtate; and in caſe 


the ſame ſhould not be ſufficient to anſwer ſuch demands, then, 
until a latisfaction could be ſought for out of the eſtates in the 


2 the caſe, then upon a fair trial to be had for any of the ſaid 


d appear that the late Earl was capable, 
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and had duly made ſuch ſettlements and will, the appellant 
by his ſaid bill, undertook to make good all, ſuch matters ang 
things to the reſpondents, as any of them chould appear to be 
entitled to a ſatisfaction for, out of the ſaid eſtate in the 
county of Stafford ; the perſonal eſtate 3 firſt dee far 
and applied, as by the will Vas directed. bn d 


On the 4th of November, 172 3, e filing this 
ſupplemental bill, the appellant moved the Court for an injunc. 
tion, to ſtay the proceedings on the ejectments brought for the 
Stalfordſbire eſtate, and that the ſame might extend alſo to fly 


the trial; whereupon it was ordered, that on the cn 
giving judgment in the ſaid ejectments in three days, with a 


releaſe of errors, an injunction ſhould be awarded till; the hear. 


ing of the cauſe, which the appellant was to ſpeed to a hearing; 
and he was, by.conſent, not to bring any writ of error, and to 


deliver poſſeſſion of the ꝓremiſſes, or any er thereof, from 


time to time, as the Court ſhould directe. 


The reſpondents ſoon afterwards put in "their anheerst to th 
ſupplemental bill; and thereby. inſiſted, that, it was apparent 
from the will, that no part of the late Earl's perſonal eſtate. was 
ſubject or applicable to make good the ſettlement of his War- 
wickſhire eſtate by the deeds of March, 191 3, for the benefit 


2 his ſon the reſpondent Robert Shirley, and, his, iſſue male; 


nor to make good the annuities of 1001. per, ann. a- piece to 
his younger ſons the reſpondents George, Sewallis and, Jobn 
Shirley, by the will directed to be raiſed and paid out of the 
Earl's eſtates in the counties of Derhy and Nottinghan, by 
virtue of the 1000 years term, veſted in Cotton and Shephard 
by the deeds of November, 17173 but that the  Staffordſoir 
eſtate was by the will expreſſly ſubjected to make good thoſe 


ſettlements and proviſions, in caſe the ſame were withheld, 25 


had been done by the appellant: The reſpondents alſo inliſted, 
that no part of the perſonal eſtate was, by the will, liable to 
make good to the reſpondent the "Counteſs, ſuch proviſion as 
the Earl had made for her out of his eſtate in Leiceſterſhire 
which was limited to her by the other deeds of November, 1 75 
during her widowhood, or to diſcharge the Leicgſlerſbirt eſtate 
therefrom ; but only for the raiſing and paying out of the ſaid 


perſonal eſtate, the yearly ſum of 10007. to the Counteſs, ſo Jong 
3 diſpute, ſuit .or controverſy ſhould depend between 15 


an 
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ſettlement of the Leicefterſhire eſtate; and which was intended — 
only as her ſupport, until fuch controverſy ſhould be ended 
and determined. A * 


Both ſides afterwards examined their witneſſes, and the 
reſpondents fully proved the due execution of the ſaid deeds, 
and alſo of the late Earl's will, and the value of the ſeveral 
eſtates ſettled as a proviſion on them; and on the 22d of 
February, 1724, the cauſe was heard before the then Lords 
Commiſſioners for the cuſtody of the Great Seal; when it was 
ordered and decreed, that it ſhould be roferred to the Maſter, 
to take an account of the rents and profits of the lands, which 
were ſettled on the reſpondent the Counteſs Ferrers, in jointure, 
and to ſee what the ſame amounted to, ſince the death of the 
late Earl, after all juſt allowances; and what the Maſter ſhould 
certify due to the reſpondent for the arrears of her jointure, 
was to be made good to her out of the Staffordſhire eſtate; and 
the Maſter was to ſee what was the annual value of the jointure 
lands, and to ſee that lands of the ſame annual value, in lieu 
thereof, were ſettled on her for her jointure, out of the Straf- 
Hirdſbire eſtate: And the Maſter was to take an account of the 
rents and profits of the Varwickſbire eſtate, ſettled on the 
reſpondent Robert Shirley, and to ſee what the ſame amounted 
to, ſince the death of the late Earl, after all juſt allowances; 
which were to be made good to the ſaid reſpondent Robert Shir- 
ky, out of the 'Staffordſhire eſtate: And the Maſter was to 
enquire and ſee, what the inheritance of the Varwicłſpire eſtate [i 
was worth ; and what he ſhould certify the ſame to be worth, 
was to be made good out of the ſaid Staffardſbire eſtate and 
the Maſter was to ſee the ſame, when. raiſed, laid out in a 
purchaſe of lands, to be ſettled to the ſame uſes as the War- 
wickſhire eſtate was ſettled. , And -the Maſter was to take an t 
account of what was due to the reſpondents the three younger 
ſons of the late Earl, by the reſpondent the Counteſs, for the 
urears of their . annuities of 1007. per ann. a-piece, which 
Tears were to be paid to them out of the Staffordſhire eſtate 3 
and the ſaid Maſter, was to ſee that ſo much of the Staſfordſbire 
cltate, as ſhould be ſufficient to anſwer the ſaid three annuities 
cf 100 /. each for the future, ſhould be ſettled for that purpoſe. 
And the Maſter was to enquire and ſee, whether the late Earl 
bad a power to make the ſettlement of the Iriſh eſtate on the 
3 reſpondents 
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— relpenllents his ſons; and if he ſhould find he had ſuch p 
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then the Stafford/hire eſtate was to be charged only with What 
the arrgars. of the rents of the Jr;þ eſtate ſince the Eal' 
death amounted to, after all juſt allowances made ; but if the 
Maſter ſhould find, that the Earl had no power to make ſuch 
ſettlement of the Jr; eſtate, then the perſons claiming under 
that ſettlement, were to have ſatisfaction out of the Stafford hir 
eſtate: And the Maſter was to ſettle the value of the inheritance 
of the Jriſh eſtate, and what he ſhould certify the ſame to be, 
ſo much money was to be made good, and taiſed out of the 
Staffordſoire eſtate; and the Maſter was to ſee. the ſame, when 
_ raiſed, laid out in a purchaſe of lands, to be ſettled to the ſame 
uſes as the Jriſh eſtate was ſettled. And the Maſter was le 
ſee the Staffordſhire eftate, and the timber growing thereon, or 
ſo much thereof as ſhould be neceſſary for diſcharging What was 
charged thereon, in reſpe& of the ſaid other eſtates ſo ſettled 
as aforeſaid, ſold for that purpoſe, to the beft purchaſer ot 
purchaſors that could be got for the ſame, ſubject to the Coun- 
teſs's jointure, and the annuities to the younger children; 
but care was to be taken in the ſale, that ſuch part as ſhould 
be moſt beneficial, ſhould be preſerved unſold for the benefit 

of the perſon or perſons entitled to the remainder, in caſe ther 
ſhould be no occafion to ſell the whole eſtate: And in caſe the 
Staffordſhire eſtate ſhould be ſufficient to raiſe the whole that 
was charged thereon, then no account was to be taken of the 
rents and profits thereof, which had been received by the 
appellant ; but in caſe it ſhould not be ſufficient to anſwer il 
the charges thereon, then the appellant was to account before 
the Maſter for the rents and profits thereof received by him, 
or any other for his uſe, ſince the late Earl's death; and the 
Maſter, in taking that account, was to make the appellant all 
juſt allowances. And if the Staffordſhire eſtate, and the 
rents and profits thereof, from the time of the late Earls 
death, ſhould not be ſufficient to anſwer the ſaid ſeveral charges 
thereon ; then the Maſter was to apportion the ſaid rents and 
profits, and the money for which the ſaid eftate and timber 
thereon ſhould be ſold, between the parties who were to hav 
a ſatisfaction thereout, in proportion to their ſeveral demand, 
and the deficiency. of the eſtate to anſwer the ſane. And tho 
reſpondents, the executors of the late Earl, were to cou! 
before the Maſter for his Lordſhip's perſonal eſtate come to ther 
hands or. uſe, in, which he was to make all juſt _— 
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and alſo to take an account of the Earl's debts and legacies, 
which were to be paid thereout; and the ſurplus of the ſaid 
Earl's perſonal eſtate, was to be laid out in a purchaſe of lands, 
with the approbation of the Mafter, to be ſettled for the uſes 


and purpoſes directed by the Earl's will: And the Maſter 
| vas to appoint a fit perſon to be receiver of the rents and 
profits of the Staffordſhire eſtate, in the poſſeſſion of the appel- 
lant, (except the houſe and park and the grounds therewith uſed) 


and ſuch receiver was to give ſecurity, to be allowed by the 
Maſter; and was thereupon, with the approbation of the 
Maſter, to be at liberty to take any legal courſe to recover the 
poſſeflion thereof from any other perſons, in the names of the 
eſpondents the truſtees ; and the Maſter was to ſettle an annual 
value to be paid for the houſe and park, and grounds uſed 
therewith, which was to be paid by the appellant to the 


receiver: And the ſaid receiver was, out of the rents and 


profits of the ſaid eſtate, to pay what the Maſter ſhould certify 
due to the reſpondent the Counteſs, for the arrears of her 
jointure, and to the younger children, for the arrears of their 
annuities ; and to the reſpondent Robert Shirley, what ſhould 


appear due to him, for the arrears of the rents and | profits 
aforeſaid : And the Maſter was to tax the reſpondents their 
coſts, both at law and equity; which were to be paid out of 
the Staffordſhire eſtate; And it was further ordered, that a 
perpetual injun&tion ſhould be awarded, for ſtay of the reſpon- 
dents proceedings at law, on the ejectments brought by them 
or any of them, for the eſtates in the counties of Leiceſter, 
Derby, Warwick and Nottingham, and all further proceedings 
at law for the reſt of the eſtates in queſtion. 


On the 6th of March, 1724, and before this decree was 
drawn up, the reſpondents applied for and obtained an order, 
directing the Mafter to appoint a receiver; and both ſides 
attending him for that purpoſe, the Maſter by his report, dated 
the 12th of that month, certified that he had appointed one 
Mr, V liam Buſby the receiver; to whom the appellant himſelf 
declared he had no objection, fave only that he was of the 
relpondent's naming, or their agent, and therefore inſiſted, that 
the Maſter ſhould appoint another ; but as Mr. Buſby Was a 
gentleman of an undeniable character and a good eſtate, the 
Maſter thought fit to appoint him, and he entered into a recog- 
mzance with the reſpondents Sir George Beaumont, Robert Shir- 


ley, 


1568 
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try, and another ſuficient perſon, in a conſiderable penalty f 
his true accounting. | 


but upon full hearing of counſel on both fides, the Court du. 


the Court of Chancery had not directed an iffue at law, to try 
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The appellant however, petitioned the Court to diſcharge hin. 
miſſed the petition. „ 


The appellant therefore appealed from the decree, order and 
report, as being erronedus in the following particulats: I. Thy 


whether there was any ſettlement formerly made of the many 
and eſtate at Chartly ; whereby the ſame was ſo ſettled, as tg 
come to the appellant in tail, or in any other and wha 
manner. II. That directions were given by the decree, 
touching the Iriſh eftate, whereas there was no ſufficient 
foundation for them; there being nothing either inthe 
appellant's original or ſapplemental bills relating thereto, nor 
in any of the defendants anſwers to thoſe bills; ſave only in 
the anſwers of the reſpondents Townſend, the Counteſs and 
Robert Shirley, to the ſupplemental bill ; wherein they only 
ſaid, they conceived that no part of the late Earl's perſond 
eſtate was applicable to make good his eſtate in Ireland, for 
which they had exhibited a bill againſt the appellant. III. That 
in caſe the Staffordſhire eſtate ſhould not be ſufficient to anſirer 
all the charges thereon, then the appellant was decreed ts 
account for the rents and profits thereof, received fince the 
Earl's death ; whereas it was conceived, he ought not to account 
for any of ſuch rents and profits, or at leaſt only from the time 
of making the entry upon, and bringing the ejectment for that 
eſtate. And IV. for that Mr. Buſby was allowed the receive! 
of the Staffordſhire eſtate, the appellant's petition touching the 
nomination of a receiver for that eſtate was diſmiſſed, and n0 
regard had to the perſons who were nominated by him. 


And in ſupport of this appeal it was ſaid, that it appeared fron 
certain letters written by Mr. Serjeant Bigland, before Septen. 
ber, 1688, that the late Earl told him, the Staffordſbire eſtate 
was ſettled on Mr. Robert Shirley, the appellant's elder brother; 
and it alſo appeared from a letter of Dame Elizabeth Ferrers, 
of the 31ſt of Auguſt, 1688, that the Earl had mentioned to 
her the ſtrict ſettlement of his eſtate, and that his paternd 
eſtate was ſettled by his father, and the other part by himſel 
on his marriage; and this paternal eſtate muſt mean the S, 


| ford bi ! 
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grdſtire eſtate. That endeavours were proved to have been 
uſed, to conceal or make away with the deeds or ſettlements of 
me eſtates, and even to get in the very draughts of them; and 
as the indenture of the 18th of October, 1694, was not to be 
found, it might well be preſumed, that the ſettlements of the 
other eſtates were loſt or deſtroyed alſo. That if the late Earl, 
in his life-time, intended to have made the reſpondents an effec- 
tual proviſion or ſettlement, he would primarily have charged 
the ſame on the Staffordſhire eſtate, if he had been conſcious 
that he had ſufficient power ſo to do; and not have made ſuch 
proviſion in the firſt place out of the other eſtates, which he 
could not but know was thereby defective, and liable to be 
defeated. That it appeared by the deeds and will, on which 
the reſpondents founded their charge on the Srafßordſbire eſtate, 
that the lame was only in the nature of a mortgage or ſecurity, 
in caſe the other eſtates ' proved defective; and the reſpondents 
could not but know that the titles were defective, though they 
were not pleaſed to diſcover the ſame to the appellant ; but on 
the contrary, brought ejectments for thoſe eſtates, which they 
afterwards relinquiſhed, and which occaſioned the appellant to 
pay 15,0004, to the Lord and Lady Compton, or elſe he had 
not had one foot of land whatſoever : And as the reſpondents 


on the Staffordſhire eſtate, they ought not to have any account 
of profits, but from the time of ſuch ejectment or entry. 


ſon for any ifſue to be directed, it fully appearing by the deeds 
produced and read in Court, that the late Earl had an undoubt- 
ed power over the Staffordſhire eſtate, to make the ſettlement 
which he had done, for the benefit of the reſpondents ; nor did 
the appellant or his counſel ever controvert the ſame, and 
therefore there could not appear to the Court, any colour or 
'oundation for directing an iſſue. As to the directions in the 
«rec concerning the 1r:/þ eſtate, that eſtate was ſufficiently 
mentioned in the reſpondents anſwers, to be ſettled by the late 
Larl upon the reſpondents his ſons, as part of the proviſions 
"tended tor them; and the St9ffordſhire eſtate was expreſſly 
ſabjected by the teſtator's will, to make good all his ſettlements 
md proviſions whatſoever, for the reſpondents his wife and 
children: The decree thereſore had done the appellant no hurt 
1 this matter, for it had not determined the title, but only 
directed 


did not bring any ejectment, or make any entry for ſeveral years 


On the other fide it was contended, that there was no occa- 
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Jour. vol. 22, ON the part of the appellant, acquainted the Houſe, that the 
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the Staffordſhire eſtate was only to be charged with what the 
that the Earl had no power, then the perſons claiming under 


hire eſtate ; and which directions, were only conformable to the 


along received the profits till the cauſe was heard, ſhould anfwer 
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directed the Maſter to ſee whether the late Earl had power to 
ſettle the IJriſßb eſtate on the reſpondents ; ; and if he had, then 


arrears of the 1ri/h eſtate amounted to: But if he ſhould find 
thoſe ſettlements, were to have ſatisfaction out of the Stafford. 
expreſs directions of the teſtator. That if the Staffordſhire 
eſtate ſhould prove deficient to anſwer all the charges thereon, 


it was but reaſonable and juſt, that the appellant, who from 
the late Earl's death in 1717, got the poſſeſſion, and had all 


and make good to the reſpondents all that he, in their right, 
had received; more eſpecially, as he likewiſe got and held the 
poſſeſſion of the other eſtates, which were immediately ſettled 
upon them. That as to the receiver, there could be no colour 
for an objection; for as he was appointed for the reſpondents 
benefit, and as the eſtate of which he was ſo appointed receive, 
was but a flender fund for their fſatisfaftion ; it highly con- 
cerned them to get a perſon named, in whom they could con- 
fide, and who would make the moſt of the eſtate : That they 
knew of no other perfon in the country ſo proper as Mi. 
Buſoy, and as undoubted ſecurity had been given for his true 
accounting, if any miſbehaviour ſhould appear, the appellant 
would have his remedy in the Court of Chancery, under the 
recognizance. That the appellant was in the poſſeſſion of a 
large eſtate, over and above the proviſions made for the reſpon- 
dents, and which he might ultimately have, freed from thoſe 
proviſions ; the ſettlement on the Counteſs being only during 
her widowhood, and the three ſmall annuities to the three 
younger ſons, only for their lives: But foraſmuch as thoſe pro- 
viſions were for the reſpondents ſupport and maintenance, and 
as the appellant had by all poffible delays, kept them out of the 

ſame for ſeven years ; it was hoped, that the decree and orders 
would be affirmed, and the appeal diſmiſſed with coſts. 


AFTER hearing counſel on this appeal, Mr. Attorney-general, 


parties were come to an agreement, and that the ſame was put 
into writing, and ſigned as well by the Counteſs and Robert 
Shirley, as by the Earl: And the counſel for the reſpond 


lkewiſe acquainting the Houſe, that they conſented to the {aid 
| written 
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written agreement; the ſame was delivered in at the bar and r 
read, and after conſideration had in relation to this matter, it * 
"was ORDERED and ADJUDGED, according to the ſaid agreement, 
that the decree ſhould be affirmed, with the following directions, 
viz. © That the poſſeſſion be delivered of the Warwickſhire 
« eſtate to Mr. Robert Shirley, before Lady-day next; that the 
« poſſeſſion of the jointure eſtate in Lezcefter ſhire, be delivered 
« to the Counteſs before Lady-day next; that the annuities to 
« the younger ſons, be charged on the Staffordſbire eſtate ; that 
« the poſſeſſion of the 1rifh eſtate be delivered, before the 1ſt 
« day of May next, to Mr. Robert Shirley and his three younger 
brothers; that thereupon the receiver of the Stator dſbire 
« eſtate be diſcharged, and poſſeſſion thereof delivered to the 
Earl before Lady-day next; that all arrears, profits and coſts, 
« and all other matters in diſpute, be referred to the right 
« honourable the Lord Chancellor, Lord Viſcount Harcourt 
« and Lord Trevor, or any two of them, to be adjuſted and 
« moderated, as their Lordſhips ſhall think fit; and that their 
* Lordſhips, or any two of them, be deſired, for the quieting 
« the family, to propoſe a plan of an a& of Parliament, for fet- 
« tling the jointure eſtate upon the Lady Dowager Ferrers, 
* during her widowhood ; the Warwickſhire eſtate, according 
to the uſes of the deed of the 3d of March, 1713; and the 
* Iriſh eſtate, according to the deed of the 29th of January, 
* 1714; and to ſecure the annuities to the three younger ſons 
on the Staffordſhire eſtate; and to ſecute the benefit of the 


term of 1000 years on the Stafford/bire eſtate, to the Earl, his 
* executors, or adminiſtrators. 


Maurice Wynn, Eſq; Son and Heir of ! Te OO Caſe 21. 
Uwen Wynn, Eſq; deceaſed, W - 2" 00 


Richard Lynn, Gent. — Reſpondent. 


th March, 1725. 


ROBER ＋ Wynn, Eſq; was, in the year 1709, ſeiſed in Viner, vol. 1 
p- 373. ca. 18. 


tail of an ancient capital meſſuage or tenement and demeſne 2 Eq. eb. 300. 


lands thereto belonging, called Maęſinochnant, and of another . 16. 
Ta T 


tenement 
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happened in March, 1718; and he dying without iſſue, and 
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tenement and lands called Maes y Criafol, which had been the 
eſtate and inheritance of his anceſtors; and of two other tene 
ments called Bwlch Glas and Gwern Ywod, and ſeveral pareci 
of land, which came into his family long after the other eſtates, 
and were gained by the marriage of one of his anceſtors with 
an heireſs; alſo of another tenement, which had been purchag 
by his father or grandfather : He was alſo ſeiſed in fee of tw 
other tenements and lands, which had been purchiſed by hih. 
ſelf, and never belonged to any of his anceſtors ;*all which: 
premiſſes were lying in the pariſhes of Llanirbaindes' and Laa. 
narmon Mynydd Mawn, in the county of Denbigh. And being 
ſo ſeiſed, the ſaid Robert Wynn, at the Great Seſſions Holden 
for the ſaid county, on the 5th of September, 150g; ſuffered d 
common recovery of all the ſaid premiſſes; and by-indenture 
dated the 12th of the ſame month, reciting! ſuch recovery, 
declared the uſes thereof to be to the uſe of ſuch perſon and perſons, 
and for ſuch eſtate and eſtates, and in ſuch manner and form, 
as he the ſaid Robert Wynn ſhould, in and by his laſt will and 
teſtament in writing, to be by him ſigned, ſealed and publiſhed 
in the preſence of three or more credible witneſſes, or in and 
by any deed or other writing, to be by him executed in-the 
preſence. of two or more credible witneſſes, limit or appoint; 
and for want of ſuch appointment, to the uſe of himſelf, ahd 
the heirs of his body; remainder to his brother Maurice Wyn, 
and the heirs of his body ; remainder to his couſin Owen Wyn, 
the appellant” s father, and the heirs of his body ; ; with remain- 
der to his own right heirs, : 


On the 25th of March, 1717, the aid Our Wii the 
appeltdhe s father, died, leaving iſſue the appellant his only ſon 
and heir; and on the iſt of May eaaaatus. 2 me lat ar] 
WT Jun died, without iffue. 


$1 


Whereupon [TIEN Wynn, his brother, cok on * elt, 
as being his heir at law, and alſo next remainder-man in tall 
under the ſaid deed ; and enjoyed the ſame till his death, which 


without altering any of the uſes limited by his ſaid brother, 
or doing any act to bar thoſe uſes ; the reſpondent. entered upel 
all the premiſſes, as heir at law both of Robert and  Moujif 
Mynn, and got into his poſſeſſion all the geeds and Wa 
relating thereto. | | ibi 
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In Mic haelmat term, 1718, the appellant brought his bill in 
the Court of Chancery againſt the: reſpondent, for:a diſcovery, 
of the deed declaring the uſes of the recovery, and to have it 


delivered up to him, that he might aſſert his title to the 
remainder thereby limited to the heirs. of the body of the ſaid 
| Owen Wynn. —_ | i 


The reſpondent, by his anſwer to this bill, admitted to have 
the faid deed in his cuſtody, and annexed a copy thereof; but 
inſiſted, that Robert Wynn, after the execution of that deed, had, 


of his body; and, failing his heirs, to his . couſin Owen, Mynn, 
the appellant's father, and the heirs male of his body; and, 
failing his heirs, to his the teſtator's own right heirs: That 
| the ſaid Robert Wynn and his brother Maurice, being both dead 
without iſſue, and the uſes declared by the deed being revoked 
by the will, the appellant could derive no-title under that deed, 
nor under the will; in regard the ſaid Owen Wynn, the appel- 
lant's father, died in the life-time of the teſtator, wi 


The cauſe being at iſſue, came on to be heard before his 
honour the Maſter of the Rolls, on the 5th of June, 1722; 
when it was ordered, that both parties ſhould attend the Maſter, 
who ſhould examine, whether the whole eſtate of Robert Wynn 


the faid Robert was ſeiſed of any other lands, than what were 
mentioned in the deed of the 12th of September, 1709 ; and 
whether the whole, or any and what part of the eſtate of Robert 
Mn did paſs. by the bequeſt in his will, of all his eſtate of 
Maeſmochnant ; and to examine what was the yearly value of 
that part of the eſtate which lay in Maeſmochnant, and alſo of 
the whole eſtate, and ſtate the whole matter to the Court. 


and writings relating to the ſaid eſtate, were to be brought 
fore the Maſter.” ee 
a e 85h. Nun 8 . 00 
The reſpondent appealed from this order to the Lord Chan- 
cor Macclesfield ; "who, upon hearing the cauſe on the 8th of 
February, 1723, confirmed the former decree; but without 
ſqudice to the reſpondent's applying to that Court, after the 
= Maiter's 


on the 12th of September, 1713, made his will; and thereby 
deviſed all the ſaid premiſſes, by the name of all his eſtate of 
Maeſmochnant, to his brother Maurice. Wynz and the heirs male 


3 0 1120 $959, K 
was known by the name of Maeſmochnant, or not; and whether 


And for the better clearing thereof, the will and all the deeds 
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and Pen-y-Ford Wenn, beſides thoſe par ticularly . deſcribed in 
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Maſter's report, for a further enquiry, touching the matters in 
the petition of appeal mentioned. 


The deed of ſettlement, will and title deeds having hs 
brought before the Maſter, and ſeveral proofs taken in the caule; 
he, by a ſpecial report, dated the zoth of June, 1724, Certified, 
that by the ſaid will, deeds and depoſitions it did appear, that 
the whole paternal eſtate of Robert Wynn, which came to hin 
from his anceſtors, the Mynns of Maeſmochnant, was commonly 
known by the name of Maęſinochnant eſtate ; and that May. | 
mochnant was the proper and particular name of the mania, 
or chief dwelling houſe of the family, and not of any townſhip 
or diviſion of the county: That the ſaid Robert Wynn, at the 
time of making his will, and ſuffering the recovery, was ſeiſed 
in fee of two meſſuages by him purchaſed, called Cae Maur 


the deed declaring the uſes of the recovery: And that he con- 
ceived it to have been the intention of the teſtator, by the 
bequeſt of all his eſtate of Maeſmochnant, to paſs his whole 
paternal eſtate ; which the Maſter found was, at the ſaid Robert 
Wynn's death, let to his brother Maurice, at 120 l. per am. 
but, with the addition of Cae Mawr, was then let at 178ʃ 
135. 4d. per ann. | 


To this report, the appellant took ſeveral; exceptions ; aud 
on the 15th of January, 1724, the cauſe was heard on the 
exceptions, and alſo on the ſpecial matter of the report, before 
Sir Foſeph Fekyll and Sir Feffery Gilbert, two of the then Lords 
Commiſſioners for the cuſtody of the Great Seal; who wet? 
pleaſed to over-rule the appellant's exceptions, and to declare, 
that the whole paternal eſtate of Robert Wynn, which deſcended 
to him from his anceſtors the Wynns, did paſs by the words in 
the will, of all his eſtate of Maeſmochnant ; and therefore de- 
creed, that the appellant's bill ſhould ſtand diſmiſſed, without 
coſts; and that the Maſter ſhould deliver back the will ad 
deeds produced before him, to the reſpondent. .. 


From this decree and report the preſent appeal was brought; 
and on behalf of the appellant it, was argued, that the death of 
his father Owen, in the life-time of Robert, who ſuffered the 
recovery and made the will, ought not to prevent the appellant 
from taking the premiſſes in queſtion, as heir of the body 


h1s 
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„ father Owen, Who was the next remainder-man in tail, 1 
; tant upon the death of Robert and his brother Maurice, wy— 
i iſſue; becauſe it appeared to have been the intention 
© Robert Wynn, as well by the will as by the deed, that the 
L--miſſes ſhould come to the appellant's father, and the heirs 
le of his body, in default of iſſue of the ſaid Robert and his 
other Maurice : And the remainder in fee limited by the will 
\ the teſtator's own right heirs, was to take place only in caſe 
f failure of heirs of the body of his couſin Owen Wynn, the 
ppellant's father, which had not yet happened. That if this 
vere ſo, the uſes declared of the recovery ought, in the mean 
me, to be let in; and the appellant, as heir of the body of 
wen, ought to take thereby, in the ſame manner as if no other 
ppointment or diſpoſition had been made by Robert Wynn of 
he premiſſes. That if the death of Owen, in the life-time of 
he teſtator Robert, ſhould prevent the appellant from taking 
ny part of the premiſſes deviſed by the will; yet that deviſe 
tended only to the capital meſſuage and demeſnes of Mae/- 
ichnant, and not to any other of the teſtator's lands in the 
ounty of Denbigh ; for they were known by different names, 
ated and taxed ſeparately as diſtin& tenements, lay in different 
W:rciſhes, and were purchaſed ;' or came into the family by 'mar- 
age, at ſeveral times, and ſome of them were purchaſed by the 
ſtator himſelf. That in caſe all the paternal eſtate of Robert 
yur, paſſed by the deviſe in the will, of all his eſtate of 
Maeſmochnant ; yet it was conceived, that the appellant's bill 
ght not to have been abſolutely diſmiſſed, nor the deed of 
e 12th of September, 1709; decreed to be delivered back to 
e reſpondent; bectuſe there were general words in that deed, 
hich compriſed the lands purchaſed by Robert Wynn, as well 
the paternal eſtate: For Robert Wynn not only recites, that 
e had ſuffered a common recovery of all his lands, tenements 
ad hereditaments in the ſaid county; but, by the ſame deed 


ut kclared, that all and every perſon and perſons, who then were, 
od WT mould, by virtue of the recovery therein recited, or other- 
| le be ſciſed of the premiſſes therein mentioned, ſhould ſtand . 
iſed thereof, to the uſes expreſſed in the ſaid deed; by which 
ht; ne *ppellant, as the only ſon and heir of his father Owen Wynn, 
of dime entitled to the ſame, as the next remainder-man in tail, 
the Mer the death of Maurice the brother, without iſſue, and ought 
") 8 had the deed delivered up, to enable him to aſſert his 
ay OL. III. 
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title as he could by law, to the purchaſed premiſſes, under 

deed; eſpecially ſince the Maſter's report, and the decn 
grounded thereon, related only to the paternal eſtate; wheren 
the title to the purchaſed eſtate remained ſtill undeterm; 
and the reſpondent had not, nor could pretend to any title , 
intereſt whatſoever thereto, by or under the ſaid deed. 


that 


ned, 


T Lutwyche. To this it was anſwered on the other ſide, that the vil 
C. Talbot. 
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abſolutely ſuperſeded the uſes of the deed; and that by y, 


death of Owen Wynn, the appellant's father, in the life. ne 


of Robert, the teſtator, the deviſe to Owen and the heits nat 
of his body became void; the appellant could. thetefote deri 
no title by law to that deviſe, as heir of the body of Owen Vm, 
who never took any eſtate by virtue of the deviſe. That the 


whole paternal eſtate of Robert Wynn, was known by the gener 


name of Maeſmochnant eſtate ; and ſo it appeared by the appel. 
lant's own witneſſes, and he by his bill claimed it by the ven 
ſame name. The whole value of which eſtate was but 1201 
Per ann. and he by his will, had charged it with an annuity d 
100/. per ann. tax-free, beſides his debts, legacies and funerl 
expences ; which the capital meſſuage and demeſnes alon, 
would not be near ſufficient to pay. That the appellant could 
have no pretence to the purchaſed eſtate, as Robert Wymn'yri 


ſeiſed thereof in fee-ſimple ; beſides, he glaimed. by his bill n 
other than the eſtate tail, of which the: recovery, was ſuffered; 
nor could it be imagined, that Robert would be at the expenc: 
of ſuffering a recovery of lands whereof. he. was ſeiſed in fer 
_ fimple. That tho' there might be general words in the dei, 
yet the ſame being executed after ſuffering, the recovery, ut 


defigned to lead the uſes thereof, it could extend to no otbe 


or greater eſtate, . than what was ſtrictly comprehended in te 
recovery; nor could the covenant to ſtand, ſeiſed, go any further 
than ta the lands in the recovery. And that no more than tit 
old. eſtate was contained in the recovery, was very eyident 


comparing the laſt recovery with the old conveyances of the 


family, and with fines levied above an hundred years ago; from 
whence it would appear, that there was not a ſingle acte d 
land compriſed in the laſt recovery, more than there Was." 
thoſe ancient fines; nor could the deed declaring the uſes of 
the recovery, paſs more lands than were | compriſed: in the 
recovery itſelf. That the appellant ought not to perplex the 


reſpondent at law, after he had choſen to proceed in the malle 
preſeil 
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preſeribed by the firſt decree and after the matters in diſpute 
had been fully heard and determined againſt him in that Court. 
where he himſelf had ſubmitted they ſhould be determined : 
And therefore it was hoped; that the decree and report would 

| ye affirmed, and the appeal diſmiſſed with coſts ; | eſpecially, as 

the reſpondent had no colts below, tho he was the teſtator's 

heir at law. WO 1 


AccoRDINGLY, after hearing counſel on this appeal, it was Dres 


ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; CEE. 1 


and that the ſeveral orders, report and decree therein complained p. 615. 
of, ſhould be affirmedt. * „ 
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in Error. = 


Samuel Foot, Eſq; =p Defendant 


11th March, 1725. 


N Michaelmas term, 1720, the defendant commenced” his Vier. vol. 6. 
action againſt the plaintiff, complaining of a falſe return 
made by the plaintiff to a writ of Mandamus, which iſſued out 
of the Court of King's Bench; and declared, that the borough 
of Truro in the county of Cornwall, by letters patent dated the 
20th of June, 21k Ekz. was incorporated by the name of 
Mayor and Burgeſſes of the Borough of Truro in the county of 
Cornwall; and that the ſaid Queen, by the letters patent, 
appointed twenty-four of the moſt diſcreet inhabitants, to be 
aſſiſting to the Mayor, and four of the ſaid twenty-four, called 
Capital Burgeſfes, to be Aldermen z that the Mayor and capital 
Burgeſſes ſhould have a council-houſe; that the Mayor and 
Epital Burgeſſes, and Common Council, or major part of 
them, yearly of the gth day of Ocrober, ſhould' name one of the 
Aldermen tobe Mayor for the year enſuin 2, who was to hold 
the office for a year, and until another was'choſen into' his place; 
and that the defendant being an Alderman of the ſaid borough, 
"3 on the gth- of Ofeber, 1720, duly elected and ſworn Mayor 
of the ſaid botough.— The declaration further ftated, that 
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= the plaintiff being a capital burgeſs, and formerly Mayor of the 


of the ſaid borough of Truro in the county of Cornwall; and 
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borough, had in his cuſtody the Regalia belonging to th. 
borough, which the defendant requeſted him to deliver, but 
he refuſed ; that thereupon the defendant. in Mzchaelmas term, 
Anno 7 Georgii Regis, brought his writ of Mandamus, direded 
to the plaintiff; which writ (ſuggeſting that the defendant wa 
duly elected and ſworn Mayor, and thereby entitled to the 
Regalia of the borough, for the uſe and benefit of the faid 
borough) commanded the plaintiff to deliver the Regalia to the 
ſaid defendant for the uſe and benefit of the ſaid borough, ot 
ſhew cauſe to the contrary the then next Hilary term: — And 
that to this writ of Mandamus, the plaintiff falſely returned, 
that the defendant was not duly elected, nor duly ſworn into 
the office of Mayor of the ſaid borough, &c. 


To this declaration, Prow/e pleaded not guilty ; and iſſue 
being joined, the Court of King's Bench directed a trial at bar: 
Accordingly the cauſe came on to be tried in Trinity term 
following, and upon the trial, Foot gave in evidence the letters 
patent of the 2oth of June, 31 Els. 


By theſe letters patent, the Queen, after reciting that thc 
Burgeſſes and inhabitants of the ſaid borough of Truro had, 
time out of mind, ſeveral franchiſes, liberties. and privileges, 
as well by preſcription as by divers charters and grants, incor- 
porated the ſaid borough by the name of Mayor and Burgeſs 


thereby appointed that there ſhould be twenty-four of the mol! 
diſcreet inhabitants, who ſhould be always aiding and afliſting 
to the Mayor, in all matters and cauſes relating to the good 
government of the borough ; and that the Mayor and Common 
Council, or major part of them, (of whom the Mayor and two 
Aldermen were always to be three) ſhould have power to make 
bye-laws and ſtatutes, for the good government of the ſaid 
borough, as ſhould ſeem moſt convenient to them; and like- 
wiſe appointed four of the twenty-four Burgefies, who ſhould 
be called Aldermen. The Queen alſo appointed the Mayor 
and Burgeſſes to chooſe a Recorder, to continue quam diu fe 91 
geſſerit, and to act by himſelf, or his ſufficient Deputy: And 
that the Mayor, Burgeſſes and Common Council, or major paid 
for the time being, ſhould elect two Members to Parliament: 


And appointed Thomas Burges to be the firit Mayor, # 
| 4 | ot continue 
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ane from the date of the aid letters patent, until the 9th 
continu VI 
if October following, and until another Burgeſs ſhould be 
elected and ſworn Mayor, according to the order and proviſion 
ſor electing a Mayor, mentioned in the ſaid letters patent, if 
Ine the ſaid Thomas Burgeſs ſhould ſo long live; and appointed 
him the ſaid Thomas Burgeſs Mayor for the time aforeſaid ui 
and further appointed Henry Rawe and twenty-three other 
Purgeſſes, to be the firſt capital Burgeſſes, and to continue ſo 
quam diu ſe bene geſſerit; and appointed Robert Tonkreke to be 
the firſt Recorder. The charter likewiſe appointed Henry 
Nawe, William Hughnam, fohn Roſega and Fohn Roberts, four 
capital burgeſſes and inhabitants, to be the four firſt Alder- 
men, to continue from the date of the ſaid letters patent, 
to the gth of October following, and until other Burgeſſes ſhould 
be elected and ſworn, according to the order and proviſion for 
lecting a Mayor, in the ſaid letters patent mentioned; if they, 
ſor any of them, ſhould fo long live, and appointed them Alder- 
men for the time aforeſaid; which ſaid Aldermen were to be 
always aiding and aſſiſting to the Mayor, in all cauſes and 
matters relating to the ſaid borough, and the good government 
thereof; and two of them at leaſt to be preſent at all aſſem- 
blies, to vote for the election of the Mayor and other officers. 
Theſe letters patent further granted to the Mayor and 
Burgeſſes and their ſucceſſors, that the Mayor and capital Bur- 
geſſes and Common Council for the time being, or the major 
part of them, ſhould have power for ever after, yearly, on the 
th of October, to chuſe one of the Aldermen to be Mayor; 
who being ſworn, ſhould bear the office of Mayor for one year 
then next following, and until another ſhould be choſen in his 
place; and that the Mayor ſo elected, ſhould be ſworn before the 
It Mayor his predeceſſor, if living and preſent, and if dead or 
colent, then before the Recorder and the reſt of the Aldermen 
% Burgeſſes preſent, and ſo as often as it happened; and 
vat if the Mayor ſhould die, or be removed during his 
myoralty, the Common Council for the time being, or the 
©1107 part of them, ſhould meet in the Guildhall, or other 
M*ncnt place in the ſaid borough, within twelve days after 
Nice of the death or removal of ſuch Mayor, and chuſe one 
b the tour Aldermen, before the capital Burgeſſes then preſent, 


tt 70 be Mayor in his place ; and ſuch perſon to be ſworn before 
to Ver. III. 5 | * the 


go 2 A o - — . 0 


0 pa 
> = JW 2 
— — -——- 
—— — — —— A 


* — —— —— 2 — 


— £ * 
—— — ꝙ——— 2 —— — — —— — iS * —— — A. oo — Rr; 


l2th of November, 1719, Henry Vincent junior, then Mayor of 


place of the ſaid Henry Vincent, to hold to the gth of October 


ſo claiming to be Aldermen, then preſent, according to the fail 
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the Recorder, and the reſt of the Aldermen and capital Bureeſ:, 
then preſent. a 


Mr. Foot at this trial farther gave in evidence, that upon the 


the ſaid borough, and who had been Mayor for ſeveral year, 
died; and thereupon, within twelve days after the death of the 
ſaid Henry Vincent, viz. the 19th of the ſaid month of Nyyy. 
ber, 1719, the Common Council, (of whom the aforeſaid 
Samuel Foot and Samuel Ennys were two, who had been elected 
and ſworn Aldermen of the ſaid borough about five years next 
before, and had from thence always acted under ſuch election 
and ſwearing, as Aldermen to that time, and then claimed t 
be Aldermen, were preſent and aſſenting) being duly aſſembled, 
did name and ele& the ſaid Samuel Foot to be Mayor, in the 


then next following, and until another ſhould be elected and 
ſworn in his place: That the ſaid Samuel Foot afterwards, vs, 
the 13th of December following, was ſworn before the Recorder 
and capital Burgeſſes, and the ſaid Samuel Foot and Samuel Enny; 


letters patent. That upon the gth of October, 1720, the laid 
Samuel Foot, Mayor as aforeſaid, and the ſaid capital Burgeſſes 
and Common Council, (of whom the ſaid Samuel Enns and 
Richard Plint were two, and which ſaid Richard Plint had, 
ſome years before, been elected Alderman, and was then in that 
aſſembly, ſworn before the ſaid Samuel! Foot into the office df 
Alderman) duly aſſembled themſelves in the Guildhall of the 
faid borough, to elect one of the Aldermen for Mayor for the year 
enſuing ; and the ſaid Samuel Foot, Mayor as aforeſaid, and the 
capital Burgeſſes and Common Council being ſo aſſembled (the 
ſaid Samuel Ennys and Richard Plint ſo as aforeſaid, being 
Aldermen, and preſent and aſſenting) elected the ſaid Samuel 
Foot to be Mayor of the ſaid borough for the year enſuing; 
and the ſaid Samuel Foot, on the 21ſt of November: following, is 
{ſworn before the ſaid Samuel Ennys, then Deputy Recorder, 
and the capital burgeſſes; and the ſaid Samnel Ennys and Richard 
Plint, ſo being Aldermen as aforeſaid, were then preſent. — 
Foot alſo proved the writ of Mandamus, and the return made 
by the defendant Prowſe as ſtated in the declaration ; and 
further, that he the ſaid Samuel Foot was elected and {worn 
Alderman, on the gth of October, 17145 and that no other 

| 4 | | perſobs 
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perſons had been elected or ſworn, in the places of any of the AE 


{aid Aldermen, at the end of their reſpective years; but that 
they the ſud Samuel Foot and Samuel Ennys, had continued ever 
ance their ſaid firſt elections to be Aldermen, to act in the 
offices of Aldermen by virtue of ſuch their elections: That 
Richard Plint on the gth of October, 1713, was elected Alder- 
man of the ſaid borough, and afterwards ſworn into the office 
of Alderman, before Mr. Foot who claimed to be Mayor as 
aforeſaid, in the ſaid Common Council aſſembled on the gth of 
October, 1720; and that the ſwearing of the ſaid Richard Plint 
into the ſaid office of Alderman, on the ꝙth of October, 1720, 
was before the election of the ſaid Samuel Foot, on that day, 
into the office of Mayor; that the ſaid Plint claimed to be an 
Alderman by virtue of ſuch his election, and that no other 
perſon had been elected Alderman in the place of the ſaid 
Richard Plint. | 


In oppoſition to the evidence thus given on the part of Foot, 
the defendant Prow/e's counſel objected and inſiſted, that neither 
Foot, Ennys, or Richard Plint, were Aldermen at the ſeveral 
nominations of the ſaid Samuel Foot to be Mayor of the ſaid 
borough ; and that there were not two Aldermen preſent, at the 
ſeveral nominations of the ſaid Samuel Foot to be Mayor; becauſe 
there had not been any annual elections of Aldermen, as they 
inſiſted by the ſaid letters patent ought to be: Yet the plaintiff 

Foot's counſel inſiſted, that there were two good Aldermen 
preſent at the ſeveral nominations of the ſaid Samuel Foot to be 
Mayor, according to the ſaid letters patent: But the Court 
of King's Bench were of a different opinion, and declared to 
the jury, that the ſaid Samuel Foot, Samuel Ennys and Richard 
Plint, were not and did not continue Aldermen, at the ſaid 
ſeveral nominations of Samuel Foot to be Mayor ; and that there 
Were not two Aldermen preſent at the nominations of the ſaid 
Samuel Feot to be Mayor, according to the ſaid letters patent, 
as there ought to. have been; and for that reaſon, the ſeyeral 
nominations. of the ſaid Sammel Foot to be Mayor of the ſaid 

| vorough were void; and therefore directed the jury to find a 

verdict for the defendant Prowſe, which was done accordingly. 

But the council for Foot praying a bill of exceptions, which 

dhe Judges allowed; judgment was given for the defendant 

Proſe. ; 


Whereupon 
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Whereupon the plaintiff Foot brought his writ of error in 
the Exchequer Chamber; and after two ſolemn argument; 
the judgment given in the Court of King's Bench was, by the 
unanimous opinion of the Judges, reverſed. _ 


The defendant Prow/e thereupon brought his writ of error 
in Parliament; and on his behalf it was inſiſted, that the worg: 
of the charter were plain, that two Aldermen ſhould be elected 
yearly ; that the electors by the charter, had power only to eleg 
a perſon being an Alderman to be Mayor, and that there muſ 
be at leaſt two of the Aldermen preſent at every election; and 
therefore it was conceived, that the defendant Foot was not an 
Alderman at either of his pretended elections, and conſe. 


quently not capable of being choſen Mayor. That neither 


Ennys or Plint were Aldermen at the time of the elections, 


they, as well as Foot, having been choſen Aldermen feveri] 
years before, and never re- elected; and Plint not having been 


ſworn till ſeven years after his election. That if the firlt 


election of Mr. Foot could poſſibly be ſuppoſed good, yet 


T.Lutwyche, 
C. Talbot. 


he having, in his declaration, inſiſted upon an election on the 
gth of October, 1720, being the charter-day, and which election 
was clearly ill; he ſhould not be allowed to reſort back to 
another election, not inſiſted upon in his declaration, to which 
Mr. Prow/ſe, for that reaſon, could not be ſuppoſed to have any 
opportunity of giving an anſwer. It was therefore hoped, that 
the judgment of the Exchequer Chamber would be reverſed; 
and the judgment of the Court of King's Bench affirmed. 


On the other fide it was ſaid, that the only queſtion” in this ca 
was, Whether upon the clauſes of the charter, and the fads 
before ſtated, it did not appear, that Samuel Foot was duly 
elected Mayor of the borough of Truro? That it appeared 9 
the record, that two Aldermen were preſent at the election af 
Foot to be Mayor, who was himſelf alſo a good Alderman, 
notwithſtanding the faid Aldermen were elected ſome year 
before; for though there was a power given by the charter to 
ele& Aldermen annually, yet it was inſiſted, that this clauſe 
only directory in that reſpect; and that the office of Aldertfan 
was not, by virtue of that clauſe, to determine at the end ol 
the year after his election ; but that the perſon who was legal 
elected and ſworn into the office, continued until another V® 


b 1 . . . e 
choſen in his room, or until his death or removal, in the {an 
„ man, 
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manner as a perſon elected into the office of Mayor. That tage 
clauſe in the charter, appointing and naming the firſt four Alder- — 
men, had a reference to the clauſe for electing the Mayor, as 
gell with reſpect to the time and manner of electing Aldermen, 
«« their continuance in office; and as it appeared, that no other It 
perſon had been choſen 1nto the office of Alderman in the room 
of Foot, Ennys, or Plint, they ought more eſpecially to be 
eſteemed good and ſufficient Aldermen. The opinion therefore 
of the Court of King's Bench, that there were not two Alder- 
men preſent at Mr. Fooz's election to be Mayor, that Foot him- 
{elf was not a good Alderman, and that his election into the 
office of Mayor was void; and the verdict given thereupon, and 
the judgment founded on that verdict, were apprehended to be 
erroneous ; and that Foot having good reaſon to bring a writ of 
error, .the judgment of the King's Bench was rightly reverſed, 
and that judgment of reverſal ought to be affirmed. i 
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AccoRDINGLY, after hearing counſel on this writ of error, Junengur 
it was ORDERED and ADJUDGED, that the judgment given in 3 li 
the Exchequer Chamber ſhould be affirmed; and that the P. 62. j 
record ſhould be remitted, to the end execution might be had tl 
thereupon, as if no ſuch writ of error had been brought into 9 
the Houſe: And it was further oRDER RHD, that the plaintiff | 
ſhould pay, or cauſe to be paid to the defendant, the ſum of 


50/. for his coſts ſuſtained by reaſon of bringing the ſaid writ il 
an." 11 | 
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Peter Pender, Gent, Plaintiff 


5 7 3s | in Error. Cale 23. il 
Oar Sovereign Lord the King, Detendant 
I $th March, 1725. | | | 1 


— . 


K G Fames II. by his letters patent, dated decimo ſeptimo yiner, vol. 6. ; 


5 LI > - os = - | 
oi N Martii, anno regni ſuo primo, did grant and declare, that p- 297. ca. 0. l 
iy ur borough of Penryn, in the county of Cornwall, ſhould be 9 
75 bi 


and remain for ever, a free borough; and that the Burgeſſes 
ng inhabitants of the ſaid borough and their ſucceſſors, ſhould 9 
de a body corporate and politic, by the name of the Mayor and 4 
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the time being, in all matters concerning the ſaid borough any 


Patent, appointed and created James Kemp, to be the firſt Maat 


geſſes of the ſaid borough, or ſo many of them as ſhould be 


have power and authority to chooſe one of the capital Burgeſſes 


another Mayor ſhould be elected, appointed and ſworn: And if 
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geſſes of the borough of Penryn in the county of Corpyyy 
and by the fame name ſhould have perpetual ſucceſſion, hf 
that there ſhould be in the ſaid borough, one of the more di. 
.creet Burgeſſes, who ſhould be Mayor of the ſaid borough, 
and that there ſhould be in the ſaid borough, twenty-four Capits 
Burgeſſes, who ſhould be aiding and aſſiſting to the Mayor for 


the government thereof. And the ſaid King, by his ſaid letter; 


of the ſaid borough, to continue in the ſaid office of Man 
From the date of the ſaid letters patent, unto the feaſt if 
S, Matthew the Apoſtle, then next following; and from then: 
until another of the ſaid borough ſhould be elected, ! appointet 
and ſworn into the faid office. He alſo appointed Richar| 
 Arundle, Baron of Freriſe, and twenty-three. other perſon 
therein named, to be the firſt capital Burgeſſes of the fail 
borough ; to continue in their offices during their natural lives, 
unleſs they, or any of them, by the Mayor and capital Bur. 
geſſes of the ſaid bordugh for the time being, or the major pan 
of them, ſhould be amoved for mal-adminiſtration, or other 
Teaſonable cauſe: And that as well the ſaid James Kemp, 1s 
every other Mayor of the ſaid borough, ſhould, after his mayoralt 
expired, be a capital Burgeſs, to continue in the faid office for 
his life; unleſs he ſhould be amoved for reaſonable cauſe 3 
aforeſaid : And the ſaid King, by his faid letters patent, dil 
farther will and grant, that the Mayor of the faid borough for the 
time being, or his Deputy, and the czpital Burgeſſes of the fail 
borough for the time being, or ſo;many of them as ſhould be 
then preſent, or the major part of them, every year, upon the 
feaſt of St. Matthew the Apoſtle; and that the capital Bur 


-tben preſent, or the major part of them, whenſoever the Mayer 
of the ſaid borough for the time being, ſhould happen to die 
within his year, or be amoved or depart from his office, ſhould 


of the faid borough, to be Mayor of the ſaid borough until the 
next feaſt of St. Matthe the Apoſtle ; and from thence until 


at ſuch election the number of voices ſhould be equal, the 
Mayor or his Deputy, and if the Mayor was dead or amoved 
then the ſenior capital Burgeſs then preſent, ſhould have a double 
voice: And that he (the faid Mayor) after he ſhould be ſo 

2 . clecded 
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elected as aforeſaid, and before he ſhould be admitted to execute 
his office, ſhould take a corporal oath before the laſt Mayor 
his predeceſſor, or his deputy, well and faithfully to execute the 
(3d office ; and which oath the ſaid laſt Mayor had authority 
thereby given him to adminiſter. 94116 


On the feaſt of Sr. Matthew the Apoſtle, viz. the 21ſt of 
September, 1722, One TJojeph Penballou, a capital Burgeſs, was 
guly elected, appointed and ſworn Mayor of the ſaid borough 
of Penryn, but died within the year of his mayoralty, vig. on 
the 15th of March next after his election; and, upon the , 10th 
of May following, the plaintiff, alſo a capital Burgeſs, was 
elected Mayor of the ſaid borough during the reſidue of that 
year, and. from thence until another of the ſaid capital Burgeſſes 
ſhould be duly elected, appointed and ſworn into the ſaid office, 
| according to the (aid letters patent. 


The plaintiff neither upon, or at any time after his election, 
took the oath directed by the letters patent, well and faithfully 
to execute his office; nor was he ever ſworn and admitted into 
the Laid office of Mayor, according to the ſaid letters patent; 
and yet, notwithſtanding ſuch default, he upon the ſame 10th of 
May did take upon him and execute the office of Mayor of the 
ſaid borough ; and from thence unto the 23d of Fanuary, 1723, 
did, by uſurpation upon the Crown, continue to uſe and exerciſe 
the ſaid office, contrary to the tenor of the ſaid letters patent; 


ule and enjoy all liberties, privileges and franchiſes belonging 
or appertaining to the office of Mayor. i 


Therefore to amove the plaintiff from the ſaid office, and to 
Puniſh him for ſuch uſurpation, an information, in the nature 


bim, at the relation of Henry Cruwys, Gent. by the King's 
Coroner and Attorney in the Court of King's Bench at West- 


the aid borough, and to execute ſuch office. 


| To this informatian. the plaintiff appeared and pleaded ;' and 
J his plea admitted the letters patent, and the election and 


Allo bis death. — But he further by his plea ſaid, that upon the 
| | daid 


and did claim to be Mayor of the ſaid borough, and to have, 


of a quo warranto, was, in Hilary term, I 723, exhibited againſt 


miſter, to ſhew by what authority he claimed to be Mayor of 


Iwearing of Joſeph Penhallow, Mayor of the faid borough, and 
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u. ſaid 1oth of May, the office of Mayor being then Uran, and 
E he being a capital Burgeſs of the ſaid borough, was, by the 


denied, that the plaintiff was elected and appointed Mayor of 


And after a full evidence and hearing, the jury gave their 


Ls 5 * 
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major part of the capital Burgeſſes, elected and appointed Mayor 
of the ſaid borough, during the reſidue. of the ſaid year, aud 

from thence, until another Mayor fhould be elected and ſworn, 
and that after ſuch his election, he did, on the ſame day, duly 
and according to the form and effect of the ſaid letters patent, 
take a corporal oath, well and faithfully to execute the aid 
office, and was then admitted into. the ſaid office, of Mayor of 
liberties, RON and franchiſes might be adjudged and allow. 


ed unto him.—To' which plea a replication was put in by the 
King's Coroner and Attorney, and it was thereby traverſed and 


the ſaid borough, as he had alledged in his plea.—And it was 
thereby alſo traverſed and denied, that he did take a corporil 
oath, well and faithfully to execute the ſaid office, or was ad- 
mitted into the office of Mayor of the ſaid borough, 2 & 
Jorma, as he had alſo alledged in his faid plea.” b 


Whereupon ſeveral iſſues being joined, the Lader were tried 
at the Lent Aſſizes held in Cornwall, 1723, before Sir Robert 
Raymond, Lord Chief Juftice of the Court af King's Bench: 


verdict on the firſt iflue, that the ſaid Peter Pender was elected 
and appointed Mayor of the ſaid borough, as he had alledged in 
his plea.— But on the ſecond iffue, they found that the (aid 
Peter Pender did not take a corporal oath; well and faithfully 
to execute the ſaid office; and that he was not admitted inte 
the office of Mayor of the 2 on pe as i had: * his kis 
plea alledged. [FAD to 7c | 


In conſequence of this 3 po Hg of King's Bench, 
in Eaſter term following, awarded judgment of ouſter againlt 
him in the e words, vg. Quod predictus Petrus 
«© Pender de & in officio libertat privileg & Franckel” predictis 
wut nullo modo fe intromittat, ſed ab eiſdem & corum quolibet 
<6 penitus abjudicetur. & excludatur, & c. Et quod predictus 
Petrus Pender ad ſatisfaciendum Domino Regi de uſurpatione 
prædicta capiatur, Sc. Et quod prædictus Henricus Cruuii, 
< relator ſupra nominatus in hac parte recuperet verſus prefatum 


<* Petrum Pender octoginta libras Pro cuſtagiis ſuis in 8 
4 ſectam 
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« ſectam foam in hae parte erogatis & expenſis ſecundam for- 
« mam ſtatuti in hujuſmodi caſu edict & provis.“ 


To reverſe this judgment, a writ of error was brought in 
Parliament ; and, on behalf of the plaintiff in error it was 
infited, that the judgment was erroneous, eſpecially in that 
part of it, which excluded him from the office ; for it appeared 
upon the record, that his right to the office was eſtabliſhed by 
the verdict of the jury, which found that he was duly elected; 
and yet whilſt this judgment of ouſter ſtood, the plaintiff could 
not have the effect of a mandamus from the King's Bench, to 
de {worn into that office, tho' the legality of his election was 
not diſputed ; and tho' no time was limited by the charter ſor 
his being ſworn, nor was he by law debarred from haying ſuch 
mandamus, tho' he acted before he was ſworn. 


On the other fide it was argued, that by the ſtatute 9 Ann. 
. 20. it is expreſily enacted, ** That from and after the firſt 
« day of Trinity term, 1711, in caſe any perſon or perſons ſhall 

« uſurp, intrude into, or unlawfully hold and execute any of 
« the offices or franchiſes of Mayor, Bailiff, Sc. therein men- 
„ tioned ; it ſhall and may be lawful for the proper officer of 
the Court of King's Bench, with leave of the faid Court, to 
« exhibit one or more information or informations, in the nature 
of a quo warranto, at the relation of any perſon or perſons, 
* defirous to ſue or proſecute the ſame, againſt ſuch perſon or 
* perſons ſo uſurping, intruding into, or unlawfully holding 
and executing any of the ſaid offices and franchiſes.—And 
it is declared, that in caſe any ſuch perſon or perſons, againſt 
* whom any information or informations, in the nature of a 
* quo warranto, ſhall, in any of the ſaid caſes, be exhibited, 
* ſhall be found or adjudged guilty of any uſurpation or intru- 
* hon into, or unlawfully holding or executing any of the ſaid 
offices and franchiſes ; it ſhall and may be lawful to and for 
* the ſaid Court, as well to give judgment of ouſter againſt 
* duch perſon or perſons, of and from the ſaid offices and 
* franchiſes, as to fine ſuch perſon or perſons reſpectively, for 
* his or their uſurping, intruding into, or unlawfully holding 
and executing any of the faid offices and franchiſes : And 
- UG, it ſhall and may be lawful to and for the ſaid Court to 
I give judgment, that the rzlator in ſuch information named, 
© hall recover his coſts of ſuch proſecution, to be levied in the 
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% manner therein before directed. — That it being exp 


elected to be Mayor, ſhould take the oath of office before he 
ſhould be admitted to execute ſuch office; it betame neceſſary 
for the plaintiff, in order to make' his juſtification Compleat, 
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required by the letters patent of incorporation, that the perſon 


to alledge that he did accordingly take ſuch oath; and thi 
allegation having been falſified by the verdict of the j Jury, the 
juſtification being entire, was deſtroyed, and he was found to 
be an uſurper of the office, and conſequently ſubjeck to the 
judgment of ouſter, as being the only legal judgment in this 
caſe. It was therefore prayed, that the judgment of the Court 
of King' s Bench might be affirmed with coſts. 2 


7 M2 2ATITG 


ACCORDINGLY, after hearing counſel on hid wwe of ettor, 
it was ORDERED and ADJUDGED, that the judgment given in 
the Court of King's Bench ſhould be affirmed; and that the 
record ſhould be remitted, to the end ſuch: proceeding might 
be had thereupon, as if no ſuch writ of error had: been broupht 
into the Houſe, And it being . propoſed, that the plaintif 
ſhould be ordered to pay coſts to the defendant; by reaſon of the 
bringing the ſaid writ of error; it was ORDERED, that the 
conſideration of coſts ſhould be reſerved till the next Tus ih; 
at which time, the parties on either ſide were / at liberty to be 
heard, by one counſel of a fide, touching the matter nh coſt 
only, and that all the Judges in town ould chen attend. 


This matter accordingly came on at the time appotatil, bin 
Tueſ#ay the 22d of March, 1725 ; when one counſel of a fide 
being heard, the two Lord Chief Juſtices delivered it: as 1 
nen. « that coſts did not lie in this rw 91 | 


Peter Pender, Gent. de Plaintiff 1 
7 - 5 Hu, Big wa Defendaat: 1 


22d -March, 2725. 111% 


F T E R the judgment. of ouſter i in the preceding ale 10 
given, Mr. P ender, without any other election, modes 


for and obtained a writ of mandamus from the Court of 12 
ench, 
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Bench, directed to the preſent defendant, as being the laſt 
Mayor of the borough of Penryn, before the election of Pen- 
}z//ow, commanding him to adminiſter to the ſaid Peter Pender 
the oath for the faithful execution of the ſaid office of mayor, 
| .nd the other oaths in ſuch caſes uſed, and alſo to admit and 
{wcar him into the ſaid office, or ſhew cauſe to the contrary. 


Whereupon the defendant, in his return to this writ, ſet forth 
the letters patent, information, pleadings, trial, verdict and 


that the election of the ſaid Peter Pender into the office of 
Mayor, in this return mentioned, and in his plea to the: ſaid 
information alſo mentioned, were one and the ſame election; 
that the ſaid Peter Penger, at any time before or after the ſaid 
election, had not been elected into the ſaid place or office of 
Mayor of the faid borough of Penryn, in the ſaid writ men- 
tioned; and that therefore, he the ſaid: defendant could not, 
nor ought to adminiſter to the ſaid Peter Pender, the oath for 
the execution of the ſaid office of Mayor, and the other oaths 
aforeſaid, or to admit and Twear him into the ſaid office. 


The matter of this return coming to be argued in the faid 
Court of King's Bench in Eaſter term, 1725, the Court were 
unanimouſly, of opinion, that the return was good and ſufficient 
in law; and therefore allowed the tame, and refuſed to grant a 
peremptory mandamus. 


v1 


Wbereupon Pender brought his writ of error in Parliament ; 
inſiſting, that this judgment was erroneous, and ought to be 
reverſed ; .in regard it appeared, both by the. verdict of the jury, 
and by the return itſelf, that he was rightfully elected into the 
ſad office of Mayor ; and that no other perſon had been elected 
orfworn into that office ſince, nor could be, unleſs he was ſworn 
and admitted, in purſuance of ſuch his election. | 


On the other fide it was, in the firſt place, ſubmitted, whe- 
ther any writ of error lay in the preſent caſe ; which was merely 
au award of the Court, and not a ſtrict formal judgment. 
Bat if ſuch writ of error did properly lie, it was contended, 
that the allowance of the return was juſt, and according to the 
es of law ; for that after the judgment of ouſter was regularly 
ven againſt Pender, his whole right under that election was 
"Nnguiſhed, in conſequence of his own miſbehaviour and 

2 


J. 


uſurp- 


judgment already ſtated; and he further certified and averred, 


T. Lutwyche. 
T. Huſſey. 
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ceedings at common law only, on a writ of mandamus, ſhould be 
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tenements intermixed, out of which ſeveral free rents and quit 


uſuxpation, in acting without being ſworn; and he being totally 


fel, Fohn Mayhew and Robert Bence,,, 


Lord, beſides the quit rents and ſervices in arrear. 


” 
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forejudged of all claim under ſuch election, could not have any 
right to the ſaid office of Mayor, or ever intermeddle therein, 
unleſs upon a new election, ſubſequent to the ſaid judgment. 
It was therefore prayed, that this writ of error might be quaſh. 
ed, or that the proceedings in the Court of King's Bench might 
be affirmed with coſts. 


ArTER hearing counſel on this writ of error, and reading: 
judgment of the Houſe, dated the 21ſt of Abril, 1724, in the 
following words, viz. © After hearing counſel to argue the 
«« errors aſſigned upon a writ of error between the Dean and 
«© Chapter of Dublin, plaintiffs, and the King, defendant; 
«© wherein the unanimous opinion of all the Judges then preſent 
« is mentioned, v2z. that no writ of error will lie upon the 
„award of a peremptory mandamus :” It was oRD RRE and 
ADJUDGED, that this writ of error being brought upon pro- 


quaſhed. 
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Sir John Rows, Bart. e Appellant. 


Fobn Barker, John Howſe and Lary Ded be 
Wife, Charles Ward, Clerk, William | 


Reſpondents, 
Powell and Mary his Wife, Jobu Ruſ- en fu 
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23d March, 1725-1 


N the manor of Bedſſeld in Suffolt, whereof the appellant 
was ſeiſed in fee, there were ſeveral freehold and copyhold 


rents were yearly payable to the Lord of the manor for the 
time being; and in this manor there is an immemorial cuſtom, 
that upon the death, or alienation of every copyhold tenant, ? 
fine, according to the yearly value of the copyhold lands and 
tenements, is always paid and payable to, and at the will of the 


Jani 


James Mayhew, the reſpondent John Maybew's father, being 
ſeiſed of ſeveral freehold lands within the manor, and alſo of 
ſeveral pieces of copyhold land holden of the ſame, the copyhold 


1:nds containing in the whole fifteen acres and three roods, 


:nd lying intermixed with, and by a long unity of poſſeſſion, 
got to be diſtinguiſhed from the freehold lands; he, on the 
14th of Offober, 1703, ſurrendered into the hands of the appel- 
lunt, as Lord of the ſaid manor, to the uſe of ohn Barker and 
his heirs, fix pieces of land, containing fifteen acres and three 
:oods, part of the faid copyhold lands, deſcribed by the antient 
names following, -viz. ** one-acre of land, called Freebornes ; 
« three roods, called Gelyans ; two pieces, containing two acres, 
hing in a cloſe called Gehans; one other piece, in the ſame 
« cloſe, containing one acre; one other piece, containing ſeven 
« acres; and one other piece, called Shraggs, containing four 
« acres; ſubject to a proviſo. or condition, to be void on pay- 
ment of 147 J. upon the 14th, of, October then next. And 
default being made in payment of this ſum, according to the 
condition, the ſaid John Barker was admitted tenant to the 
premiſſes, at a general court holden for the ſaid manor on the 
17thof January 1704 upon which admiſſion, ne paid a fine 


„ [99134 32.4 


to the appellant,” as Lord of the manor. — 


The ſaid James Mayhew having, about the time of the ſurren- 


& & \ 


der, mortgaged the remaining part of his eſtate within the 
manor to the ſaid John Barker, and to the reſpondents John 
Howſe and Lucy his wife, Charles Ward, William Powell and 
Mary his wife;' IJbhn Ruſſell and Robert Bence, or thoſe under 


whom they claimed ; the mortgagees, ſome time afterwards, 


entered upon all the freehold and copyhold eſtates belonging to 
the ſaid James Mayhew within the ſaid manor, and depending 
upon the impoſſibility of diſtinguiſhing the copyhold from the 
freehold, they refuſed to ſatisfy the appellant for the fines and 
quit-rents due for the copyhold lands, | I 


In 1714, the ſaid John Barker died, leaving James Barker 
his ſon and heir, Who was admitted to the tenement and four 


acres called Shraggs but refuſed to be admitted to any other | 
part, of the lands to which his father was admitted, and died 


n ſome ſhort time after, without being admitted to any other 
of the ſaid lands : Whereupon, the death of the ſaid James 
Barker being preſented by the homage, three proclamations 

Vol, III. 3A were 
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Wr were made, according to the cuſtom, at three general court 


holden for the ſaid manor, and no perſon coming in to be al. 
mitted to the ſaid copyhold lands, the Steward awarded a 
ſeizure, and directed a warrant to the Bailiff of the manor,” to 
ſeize into the hands of the appellant, ſuch of the faid copyhold 
lands as the ſaid John Barker was admitted to, and to which 
the ſaid James Barker refuſed to be admitted; but the Bail 
not being able to diſtinguiſh, or find out the antient abuttals, 
no ſeizure could be made; whereupon, in order' to make Out 
the antient land-marks and boundaries, the appellant, together 
with the Steward and ſeveral antient copyholders of the many, 
did, with the greateſt care and diligence, upon. view of all the 
eſtates of the ſaid James Mayhew within the manor, and by 


inſpection of the manor books, endeavour to find out the boun. 


daries, but to no purpoſe ; the abuttals and boundaries deſerib. 
ed in the manor books, being either deſtroyed, or ſo Changed 
and altered, that they could not be diſcovered. | 


James Barker leaving the reſpondent Jobn Barker * fn 
and heir, he alſo refuſed to be admitted to any part of the 


copyhold lands, formerly the eſtate of Fames Mayhew, to which 


John Barker his grandfather, was admitted, except the fail 


tene ment and four acres called Shraggs ; unleſs the appellant 


would ſet out and aſcertain the metes and boundaries thereof, 
which was not in his power to do. 


The ſaid James Mayhew being « dead, leaving, the reſponde 
John Mayhew his fon and heir, who, as ſuch, became entitled 
to the equity of redemption of the mortgaged premiſſes; 
the appellant, in Michaelmas term, 1720, exhibited his bill in 
the Court of Exchequer againſt all the reſpondents; praying a 
diſcovery of their deeds and writings, and that a commiſhon 


might be awarded, to ſet out, aſcertain and deſcribe, the ap. 
- hold ets late of the ſaid James Maybew. 
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70 this bill the eeſpoidetits put in their ſeveral anſwers; 


pre wary admitted, that ſixteen acres, part of the cſtaty.of 


Mayhew, were in the poſſeſſion of the reſpondent , Barer; 
twenty four acres, other part thereof, in the poſſeſſion of ,the 


reſpondents How/e and his wife, or of Charles Ward and Robert 


Bence, as their truſtees; that twenty four acres, other jt 


thereof, were in the poſſeſſion. of the reſpondents Poul 15 
15 
- WP 
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his wife; and that the reſpondent Rufſell was in poſſeſſion cf a 
tenement and ten acres of land, other part thereof, under ſeveral 
mortgages made by the ſaid James Maybew.— The reſpondent 
Barter, by his anſwer ſaid he did not know, whether a cloſe 
called Shraggs, containing about ſeven acres, part of the faid 
{xteen acres admitted to be in his poſſeſſion, was freehold or 
copyhold ; but ſaid, he was entitled to fifteen acres and three 
roods of copyhold land, by virtue of the ſurrender made by 
Maybew to John Barker, his grandfather z and inſiſted, that 
the appellant ought to ſet out and allot the particular copyhold 
lands to him, before he was obliged to be admitted and pay his 
fine.—And ene Mayhew inſiſted, that he was heir 
at law of his aid, father James Mayhew, and as ſuch, entitled. 
to the equity of redemption of the ſaid copyhold lands. 


The cauſe being at ifſue, witneſſes were examined on both 
| fides, and publication being duly paſſed, the ſame was heard 
on the 25th of June, 1725, before the Lord Chief Baron Gil- 
bert, Mr. Baron Price and Mr. Baron Page; when the Court 
was pleaſed to order and decree, that it ſhould be referred to a 
trial at law, to be had at the next Aſſizes to be held for the 
county of Suffolk, upon the following iſſue; vis. whether any 
and what copyhold lands were in the poſſeſſion of the reſpondent 
Jobn Barker, beſides Shraggs; and whether any and what 
copyhold lands were in the poſſeſſion of the reſpondent Ruſſel! ; 
and it was further ordered, that the reſpondent Fobn Maybew 
might be a defendant in the ſaid trial at law, if he ſhould 
think fit: And that the appellant's bill, as to the other reſpon- 


ol 


dents, ſhould be diſmiſſed with coſts. 


From this decree the appellant appealed, and on his behalf it 
was inſiſted, that the directing ſuch an iflue was giving him no 
proper relief ; he having by the proofs in the cauſe ſufficiently 
aſcertained, that James Mayhewo and his anceſtors, were ſueceſ- 
ively admitted to the ſaid fifteen acres and three roods of copy- 
bold land ; but by reaſon of the confuſion; in the boundaries, 
he could not make legal proof of the particular abuttals thereof; 
ad which ought therefore to be ſet out as near as might be, by 

ommiſſioners appointed by the Court, upon an inſpection of 
ne deeds and writings relating thereto, and by comparing the. 
ar deſcriptions therein contained, with the lands in the poſſeſ- 
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ſion of the ſeveral reſpondents, and by other .enquiries Proper 
for ſuch Commiſſioners to make; but ſhould the appellant. be 
referred to an iſſue at law for that purpoſe, he muſt, for the 
above reaſon, be wholly deſtitute of relief in the , premiſe, | 
That the appellant's bill ought not to have been diſmiſſed, 3 
to the reſpondents Howſe and wife, Ward, Powell, and wife, 
and Bence, or any of them; for it appearing that James Maybeu 
was admitted to and in poſſeſſion. of. fifteen acres and three roods 
of copyhold land, and that all his freehold and copyhold landz 
were in the actual poſſeſſion of thoſe reſpondents, and of the other 
reſpondents Barker and Ruſſell; the Court ought to have granted 
a commiſſion to ſeparate the copyhold from the freehold, and to 
diſtinguiſh the metes and bounds. of the copyhold ; and if the 
exact boundaries could not be found, then to ſet out fo much 
of the freehold in lieu of the copyhold, as might be an equiv 
lent; and all parties ſhould have been directed, to produce their 
deeds and writings, in order to find out the truth ; and the 
rather, for that in this caſe it ought to be preſumed, that at leaf 
fifteen acres and three roods of the lands formerly in Maybe“ 
poſſeſſion were copyhold and not freehold ; and. to put it upoy 
thoſe deriving under him, to ſhew that they were ancient fre. 


hold; Laſtly, that refuſing the appellant a commiſſion, was 


precedent of dangerous conſequence, and. affected the Lords af 
all the manors in England; in as much, as Where the boundaries 
of copyhold lands were ſo ancient or obſcure, as gt to be with. 
out great difficulty aſcertained, the Lords of manors would, in 
many caſes, inevitably loſe their inheritance. a 

On the part of the reſpondent Barker it was contended, that 
neither he, or any of his anceſtors, or their tenants, appeared to 
have been ever in , poſſeſſion of any lands lying within this 
manor, called by the names of Freebornes, or Gelyans ; ot auf 
other of the copyhold lands deſcribed in the ſurrender to fob 
Barter, except the four acres called Shraggs. Nor did it 
appear, that James Maybew was ever ſeiſed of any lands, «ith 
freehold or copyhold, called by the name of Myſes; or that 
this reſpondent, or any of his anceſtors, ever made any exchange 
with any of the other reſpondents, or any other perſon or pet. 
ſons, of lands lying within the ſaid manor, or ever altered the 
antient boundaries thereof. That it was proved in the cauk, 
that all the lands which the reſpondent Barker, or any of W 


MI . = 4 * + are 
anceſtors were poſſeſſed of in the manor, contained no 10 
| OE: than 


Caſes in Parliament. 


in ſixteen acres in the whole, whereof only four acres, called 
hraggs, were copyhold ; the other twelve acres called My/es, 
being freehold : But according to the ſurrender made to Barker, 
* copyhold ought to contain fifteen acres and three roods, 
Irpat the reſpondent Barker was always ready to be admitted 
o the remaining eleven acres and three roods of copyhold land, 
nd to pay ſuch fine as ſhould be reaſonably ſet for the ſame, 
ogether with all arrears of quit-rent ; provided the land was 
ſet out and deſcribed, as that he might be able to recover 
doſſeſſion thereof: He was alſo willing that a commiſſion ſhould 
de awarded for this purpoſe, and had ſo offered in his anſwer 


to the appellant's bill. The reſpondent Barker therefore hoped, 
that if the Houſe ſhould be of opinion, that a commiſſion 


ght to be awarded to ſet out theſe copyhold lands, it ſhould 
be at the appellant's expence, being for his benefit and advan- 


tage; and that as this reſpondent had been guilty of no conceal- 
ent or other default, he ſhould have his coſts. 


| And on behalf of the other reſpondents it was argued, that 


raved or conveyed to the ſeveral perſons under whom they 
reſpectively claimed, not as copyhold, but as freehold lands; 
Jong before the pretended ſurrender from Mayhew to Barker, 
and the ſame had heen ever ſince held and enjoyed accordingly. 
That no fraud or miſbehaviour appeared, or was proved againſt 
theſe reſpondents, or any of them, or thoſe under whom they 
reſpectively claimed, either in concealing copyhold lands, or in 
removing, defacing, or deſtroying ancient boundaries or land- 
marks; conſequently, the appellant had no foundation in a 
Court of Equity, for the relief prayed againſt them by his bill; 
and the rather, becauſe they were purchaſors of their ſaid lands, 


notice that any copyhold lands were intermixed therewith. 
That the appellant had already had a commiſſion for the exami- 


of his bill; and under that commiſſion he might have examined 


commiſſion, and ſo put the reſpondents to double expence of 
the like nature, for one and the ſame thing. That the trial at 
directed by the decree, was agreeable to the conſtant courſe 
nd practice of the Court in like caſes ; and being to bind and 
etermine the right and inheritance of the lands in queſtion, 
Vor III. 35 was 


the ſeveral lands which they were in poſſeſſion of, were mort 


as freehold lands, for a valuable conſideration, and without 


nation of witneſſes, to prove and ſupport the pretended equity 


to the ſeveral matters, for which he would now have another 


C. Robins, 
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was the undoubted birthright of the ſubjects of this realm, 
wy Who ought not to be bound or affected in their rights or wy 
ritances, without a trial by a jury of their own COutitrymen 
That the ſame evidence might by order, be produced and lai! 
before a jury, as could be had upon an enquiry before Con. 
miſſioners; and the jury being upon oath, which the Com. 
miſſioners were not, it would undoubtedly determine them tz 
make the more ſtrict and impartial enquiry, concerning the 
matters ſubmitted to their deciſion. And therefore it Was 
hoped, that the decree would appear juſt, aud be — 


— 3  ———_—___ 
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DecrEE Bur after hearing counſel on this appeal, it was FIT 
EE 22. and ADJUDGED, that the decree complained of ' ſhould be 
p-'030. reverſed; and that the Court of 'Exchequer” ſhould” award! 
_ commiſſion, directed to ſuch perſons as they ſhould think pro. 
per, to enquire whether all, or any and which of the land 
contained in the ſurrender made by James Mayhew, on the 1d 
of October, 1703, were in the poſſeſſion of all, or any and fitgch 
of the reſpondents; and whether all or any of the freehold 
lands whereof the ſaid James Maybew was ſeiſed, were in the 
poſſeſſion of all or any and which of the reſpondents ; and tha 
the Court ſhould direct, that the reſpondents ſhould have idem 
to inſpect the Court rolls, and to take copies, as they ſhould 
think fit, at their expence; and that the reſpondents ſhould 
upon oath, within a convenient time to be abothied by the faid 
$24. Court of Exchequer, bring before and leave with the Remem- 
OO” brancer of that Court, all ſuch deeds, copies, writings and other 
evidences, relating to the matters in queſtion, as were in their 
reſpective cuſtodies or power; and that the appellant ſhould hae 

liberty to inſpect them, and take copies at his expence ; and 

that ſuch of the Laid deeds, copies, writings, evidences, and 

Court rolls, as either fide ſhould require, within ten days before 

the execution of the commiſſion, ſhould be produced at the 

execution of the ſaid commiſſion; and upon the 1 return thereof 


te Caurt of Exchequer were to make ſuch f urcher order thereon 
as ſhould be e 5 Ratte den 


eie * 
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A commiſſion accordingly iſſued, and the return of it appears, in Bunbury! 250 
But on ſearching the Exchequer Chamber minute bock No. 7. it appear, that (his 
return was on the 28th of October, 1728, quaſhed for uncertainty, and a ne 
commiſſion * dered. | do not however, find any ann an in "the tial. 
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Margaret Parker, Widow of Chr Jp { Appellant 
Parker, wow « 110 


Edward H arvey, Eſq; Thomas Stanley, 
Eſq; and Catherine his Wife, ſiſter 
and Heir at law of the ſaid Chr. iſtopher 
Parker, Hannah Dixon, Executrix of f Reſpondents. 
Edward Dixon her late Huſband, and 
Sarah Dibſan, Executrix of Rue 
Haben ber 0 Huſband, = + J'- 
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y indenture dated the 16th of May, 1707, Cri ;rilopher 
Parker, the appellant's late huſband; mortgaged ſeveral 
cloſes and parcels of land in Birchbolme and Waddington, in 
the county of Lancaſter, of 68“. 4.5. per ann. clear rent, to 
William Peere Williams, Eſq; for the term of 1000 years for 
ſecuring 500 J. and intereſt; and afterwards borrowed” of Mr. 
Peere Williams the further ſum of loo. which was likewiſe 
ſecured on the. Laid — 1585 "_ obs ne ay the 
mortgage. Ae, hurt} 101909 4 1 | 


, TY OD ML, 

By indentures of "A _ releaſe, 1 the aach and z 5th 
of July, 1710, in conſideration of a marriage then intended 
and afterwards had, between the ſaid Chriſtopher and the appel- 
lant, and of 3000“. portion; the ſaid Chriftopher Parker con- 
veyed to truſtees and their heirs, the mortgaged premiſſes, and 
divers other lands and hereditaments, in the counties of Lan- 
caſter and York, to the uſe of himſelf for life; remainder to 
the appellant for life, far her jointure; remainder to the iſſue 
of that marriage, with remainder to himſelf in fee. And he 
thereby covenanted, that he was ſeiſed in fee of all the pre- 
miſſes; and that the appellant's 8 jointure eſtate was, and ſhould 
continue 3 50 J. per ann. beyond all repriſes, parliamentary taxes 


le 


mentioned mortgage to Mr. Pere Williams, which was to be 
immediately paid off, and the term to be affigned to Thomas 


4 indenture 
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Viner, vol. 6, 
p· 367. ca. 21. 
vol. 7. p. 400. 
ca. 27. 
vol. 11. p. 18 1. 
ca. 20. 292. 
ca. 39. 
vol. 14. p. 458. 
ca. 15. 16. 
2 Eq. ca. ab. 
241. ca. 25. 
280. ca. 6. 
460. en. g. 
532. ca. 18. 
20.627. ca. 3. 


epted, and free of all incumbrances, ſave only the before 


Jenkins, Eſq; in truſt to attend the uſes limited by the ſaid 
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having firſt made his will, and thereby directed, that all hi jul 
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At the time of making this —— tw wink nf the | 
jointure lands, fituate in C/therow, in the county of Lancgſer, 
were in mortgage to the reſpondent Harvey and his heirs, for 
200 J. and intereſt, by indentures of leaſe and-releaſe dated the 
20th and 21ſt of July, 1707 ; and by ſeveral ſums of money after. 
wards borrowed, and indorſed upon that mortgage, the principi 
money due thereon, at the death of the Cad beer 
was Increaſed to your. 61th b 2143 bn0 


1 i190 10 7 


In Auguſt, 1712, the ſaid Chriftopher mortgaged c other | pan « 
his eſtate to Mr. Peere Williams, for the retidug of. certain terms 
for years, for ſecuring 200 J. and intereſt, which continued due 
at his death. — And he was likewiſe at his death, indebted to 
Edward Dixon in 4oo/. principal money, ſecured by two 
ſeveral —— of 200 /. each, entered up about *. 
term, 1711. ns e et i vid hi 
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1 enen 17 12, Chri iflopher Parker ted without ile 


debts ſhould be in the firſt place paid and fully fatished; and 
for that purpoſe did will and appoint, that all his perſonal eſtat 
ſhould be in the firſt place ſold, and applied towards the peymeit 
of his debts; and then ſuch part of his frechold, leaſehold and 
copyhold eſtate, ſhould be likewiſe ſold and applied for the 
diſcharging ſuch part of his debts, as his perſonal eſtate ſhould 
fall ſhort to do, at the diſcretion, of his executrix, the manor of 
Bradkirke only excepted ; and of his ſaid will made the appel 
lant executrix, but ſhe renouncing, the reſpondent Catherne 
Stanley, the teſtator's ſiſter and heir at law, took. out admipilr. 
tion 1 with his um e. 7151 


1 * y » 72 
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Soon after che desth of the Gd G the reſpondent 
Ons pad off Nie: Nan, and took an aflignment of of. In 


an, alignment of 6 h 
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two » judgrnens to Dias, 
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Having ſo done, the reſpondent Nerd in Trinig| um 
1713, exhibited a bill in Chancery in his own name, and n 


the names of Aylzſſ. Bridges and Dixon, againſt the appelin 


and 
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ad the reſpondents Stanley and his wife and . for an 
count of the real and perſonal eſtate of the ſaid Chriſtopher 
parler, and to be paid the ſeveral principal ſams and intereſt above 
eationed to be due to him, or that the equity of redemption 
Ir the mortgaged premiſſes might be forecloſed; and that what 
tould be due to him, over and above the value of the ſaid 
ortgaged premiſſes, might be paid him ae to the ſaid 
briflopher s will, out of his other eſtates. And the appel- | 
unt finding her jointure lands to fall greatly ſhort of 3500. 
1 ann. did, about the ſame time, exhibit her bill in Chancery 
painſt the reſpondents Stanley and his wife and others, to have 
ge deficiency of her jointure lands made good to her, according 
> her huſband' s covenant ; and likewiſe to have the benefit of 
he 1000 years term aſſigned to Fenkins, and to be reimburſed. 
weral ſums of money which ſhe had, ſince her huſband's 
leath, paid to ſeveral of his creditors; and alſo to 1 her 
| fnels and ects e dec a. to her. | 


The reſpondents Stanley and his wiſe, by — aer to \ the. 
riginal bill inſiſted, that Mary Parker the mother of Chriſto- 
ber and of Mrs. $tanley, being poſſeſſed: of a very conſiderable 
ſum of money in her widowhood, purchaſed lands and: tene- 


of Jah, 1703, ſhe gave 2000/:''to. the reſpondent Catberine, to 


with; and alſo gave the reſpondent Catherine, one half of all 
her bouſchold goods and plate; and ſhe gave to her ſon Chris 
topher, all her manors, meſſuages, lands, tenements and here- 
ditaments, whatſoever and whereſoever, to hold to him and 
his heirs, from and immediately after his age of 213 and in 
lle mean time directed, that the rents and profits thereof ſhould 
be feceived by her executor, and laid out in the education and 
maintenance of ber ſaid ſon; and declared, that if either of 
her faid children thould: die before 21, or before her daughter 
Catherine ſhould be married, or her ſon Chriſtopher ſnhould have 
children, that then the ſurvivor ſhould' be heir to the dectaſed, 
and have the whole eſtate. , And therefore the reſpondents 
further inſiſted, that Chri NMopber being dead Without iſſue, they 
packe become entitled to the Haid premiſſes 1 in (22 therow ; and 


— 
— 


ments in Clitherow, of which the lands compriſed in the mort- 
gage to Harvey were part; and that by her will dated the 1ſt 


be paid her by her ſon Chr topher at her age of 21, or marriage; 


nd 60 J. per ann. mintenance in the mean time, to be paid 
quarterly, and charged her whole real and perſonal eſtate there- 


Vor „I. 5 30 k. le enn that 
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725 "S that no conveyance or mortgage, pretended to be made by hin, 


could take place or deprive them from enjoying the beneſt a 
the ſaid will. 


The other defendaiita having put in their anſwers, and iſe 
being joined, and witneſſes examined in both cauſes ; 3 they came ci 
to be heard together, before the Lord Chancellor Cowper, on th 
gth of May, 1715, when his Lordſhip was pleaſed to declare, 
that the lands in C/ztherow, part whereof were mortgaged to th 
reſpondent Harvey, and alſo compriſed in the appellant's join 
ture, for want of a fine and recovery by Chriſtopher, did on hi 
death without iſſue, belong to the reſpondent Catherine Stanly 
and her heirs, by virtue of the will of her mother Mary Parker 
and that they were not liable to any of the debts of the (ai 
| Chri iftopher her brother; and therefore decreed'the ſame to de 
held and enjoyed accordingly, by the reſpondents Stanly and 
his wife; And it was further ordered and decreed, that the land 
and premiſes in mortgage to Mr. Peere Williams, and by bin 
_ aſſigned in truſt for the reſpondent Harvey, ſhould be fold h 
the Maſter to the beſt purchaſor ; who was to compute bn 
Was due to the reſpondent Harvey, for the 200 J. by hin 
| advanced to Mr. Peere ' Williams, with the intereſt thereof 
Which was to be paid him in the firſt place, out of the 1 moſt 
ariſing by ſuch ſale; and the overplus was to be retained by 
paid over to him, towards ſatisfaction of his other demands; "and 
the Maſter was directed to look into the reality of the feſpon- 
dent Harvey's ſecurities and incumbrances; and ſtate what un 
due to him for principal and intereft thereon; and what, upon 
ſuch account, ſhould be found due to the reſpondent Harig 
for principal and intereſt, he was to receive a ſatisfaction for out 
| of the real and perſonal eſtate of the ſaid Chriſtopher made liable 
| by his will to the payment of his debts, in equal degree with bi 
| other creditors then before the Court. t 16099 


J 


And upon the appellant” * bill „ it was 1 to ** 17 
to take an account of her late huſband's 'reateftate, whereof be 
died ſeiſed in fee, and which, by his will, was ſabjected6th 
payment of his debts, and of the yearly value' thereof; "and 
what was to be the yearly valne of the appellant's _ 
and to certify what was the clear yearly value of ſuch lands, 
| and what they had fallen ſhort of the My wales) peu I 
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the marriage ſettlement, the ſame was to have been; and whe- 


ther the jointure eſtate was ſubject to any, and what incum- 


hrances, prior to the marriage ſettlement; and what the appel- 
Jant was damnified by her ſaid huſband's covenant being broken, 
as well for the time paſt, as to come; and the Maſter was to 
make an eſtimate of the value of the appellant's eſtate for life 
therein, and for lo much as ſhould be fo certified to be due, 
the appellant was to receive a ſatisfaction out of her huſband's 
real and perſonal eſtate ſubje& to the payment of his debts, 
with the other creditors in equal degree, then before the Court: 
And for that purpoſe, the real eſtate of the ſaid ' Chr ffopher 
whereof he died ſeiſed, and Which was ſubject to his debts, 
and the reverſion, of the appellant's jointure, was to "be" fold 


before the Maſter; and the money ariſing by ſuch ſale, Wu to 


be brought before the Maſter, who was to apply the ſame to 
and amongſt the ſaid Chriftopber Parker's cteditors, then before 
the Court, in equal degree, and proportionably to their reſpec- 
tive demands, in ſuch manner as before directed; and the 
reſidue of the purchaſe money was to remain in the — 5 
hands, ſubject to the directions after given concerning 

ſame. And the Maſter was alſo to ſce what debts of the hoy 
Chriſtopher the, appellant had paid ſince his death, and for 
which ſhe was to; ſtand in the place of ſuch creditors, and to 
receive a ſatisfaction for the ſame, in equal degree with her 
huſband's other; creditors; and in taking the account 4 the 
teſtators debts, the Maſter was to diſtinguiſh what debts were 
due by ſpecialty,, and what by ſimple contract ; and the cre- 
ditors of the ſaid Chr? :topher, who were no parties to the fuit, 
were at liberty to come before the Maſter, and to prove and 
make out their debts; they, in the firft place, paying their 
proportion of the charges of the ſaid ſuits; and the conſideration 
ow and in what manner thoſe debts ſhould be paid, was 
reſerved till after the Maſter's report. And the appellant's 
jewels were to wait the ſaid account, till it was ſeen whether 
the eſtate liable to the payment of the debts Was ſafficient, 
Without reſorting thereto; and it was further ordered and 
decreed, that the reſpondents Stanley and his wife ſhould | come 
© an account before the Maſter, for the rents and profits of 
the real eſtate belonging to the ſaid Chriſtopher, which were 
received by, or came to the hands of the ſaid Mary Parker, his 
Mother, as his guardian during his infancy ; in the taking of 


which 
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which account, the Maſter was to make a proper fillowance 
for the maintenance of the ſaid CHriſtopher, during his infancy, 

together with all other juſt allowances ; and in like manner. 2 
account was to be taken, as between Chriſtopber and Stanly 
and his wife, and Chriſtopher was to be charged with wha 
ſhould appear to be the value of the houſehold. goods and plate 
of the ſaid Mary, deviſed by her will to the reſpondent Cath. 
rine, as alſo of her perſonal eſtate, which at; any time came 
to the hands of the ſaid Chriftopher, as alſo: with the rent 
and profits of the real and chattel eſtates belonging to Mary, 
which were received by or came to the hands of Chriſtopher; 
In the taking of which laſt mentioned accounts, the Maſter 
was to make an allowance for ſuch debts of the faid Mary, 1 

were paid off and diſcharged by Chriſtopher, together (with il 
other juſt allowances ; and if, in taking the faid accounts, the 
ſaid Chri ;topber ſhould be found to be a creditor of his {aid 
mother, over and above what he received out' of her eſtate, the 
ſame was to be made good to his perſonal eſtate, out of the ral 
eſtate and aſſets, which were deviſed to the reſpondent Catherne; 
but if Chriſtopher ſhould be found debtor to his mother's eſtate 
then the reſpondents Stanley and his wife, the adminiſtrattix of 
Chr itopher, were to retain ſo much as ſhould be found due to 
them out of the perſonal eſtate of Chriſtopher, . come to their 
hands, according to a courſe of adminiſtration ; of which {ud 
perſonal eſtate, an account was likewiſe directed to be taken; 
and all parties were, in the firſt place, to have their colts ont of 
the ſaid eſtate, except only the reſpondent Harvey, who ws 


to be paid his coſts when he received his money, in ſuch mu- 
ner as before directed. 


* | » 4 7 ” 
: / 14140 * 


On the 27th of Fuly, 1721, the Maſter made his "repot; 
and thereby certified to be due to the reſpondent Harvey, . 
the mortgage aſſigned in truſt for him by Mr. Williams, zoll 
for principal and intereſt, and 931. 25. 01d. for his cot, 
amounting in the whole to 397 1. 25. 01d. and on the other 
mortgage made to the reſpondent Harvey himſelf, 7921.1 115. 74 
and on the judgments aſſigned to him by Dixon, 6 311. 125. 76 
—The Maſter alſo certified the appellant” 8 jointure eſtate to be 
only 187). 145. 3d. fer ann.; and that, as a compenſation f 
her for the deficiency, ſhe was then entitled to 27791. 97. 36 
and that the appellant had paid to her huſband's creditors | fever 


ſums, amounting to 1 580. 139. 34. — That there had 777 
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che hands of the reſpondent Stanley and his wife, of the perſonal 
eſtate of Chriſtopher, 6441. 16. 114d, out of which was deduct- 
ed 5041.” 185. 814. for the funeral charges and debts of the 
did Chriſtopher, paid by them; and on the balance of that 
account, the Maſter certified them to be creditors upon the 
ſad Chriſtopher's; eſtate, in 1244“. 75.—The Maſter further 
certified, that ſeveral-creditors, not parties to the ſuit, had come 


37. 1126.3 and computed all the debts of Chriſtopher to be 
7789). 109. 14. ef . 


aligned in truſt for the reſpondent Harvey, were afterwards 
fold for 9 50 J. and the money being brought before the Maſter, 


195, 11d. more than was due to him, in reſpect of that mort- 
gige, either for principal and intereſt, or his coſts; he having 
beſore received, on account of thoſe coſts, 77 J. 125. 


The other eſtates of the ſaid Chrifopher, including the rever- 
fon of the appellant's jointure, were likewiſe ſold ; and the 
whole money brought before the Maſter, on account of the 
ſale of the ſaid Chritopher's eſtates, was 5239/7. 115. out of 
which the Maſter paid, towards the coſts of the ſeveral parties, 
585/. 115.; ſo that there then remained in his hands, to be 
divided between the appellant and reſpondent Harvey, towards 


lant's jewels. * R N Hr 


On the 29th of January, 1723, the cauſes were heard before 
the Lord Chancellor Macclesfield, on the equity reſerved after 


; the Maſter's report ; when his Lordſhip was pleaſed to order, 
n that public notice ſhould -be given in the Gazette, for ſuch of 
14 the creditors of the ſaid Chriftopher, who had not proved their 


debts, to come in and prove the ſame, in order to receive a 


ie latisfaQtion, in proportion with the other creditors ; and if they 
rl, ſhould not prove the ſame before Eaſter then next, they were to 
7e excluded the benefit of the ſaid decree ; and the Maſter was 
de WW © carry on the account, as to the creditors who had proved 
1 #0 their debts, and compute intereſt for ſuch debts as he had 
4. allowed intereſt for, from the time of his report ; and the 
er Maſter was to ſel! the jewels ſo brought before him, and the 
e 10 3 | 


before him and proved their debts, to the amount of 15887. 


The lands compriſed in Mr. Williams's mortgage, and by him | 


was by him paid, to the reſpondent Harvey, which was 6gol. - 


193 . 
1726. 
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C. Robins. 


ditors, who had, or ſhould. prove their debts, by the time afore. 
ſaid, to be paid them by the Maſter ; firſt deducting thereowt 
each party's proportion of the charges of the ſuit; and the 
Maſter was to enquire and ſee, what the appellant had paid at 
diſburſed i in carrying on thoſe ſuits, more than her proporin 


Maſter was not to tax the bill, as between plaintiff and defer. 


ances; and the Maſter was alſo to enquire and ſee, what the 
appellant had received towards ſatisfaction thereof, and wh 
ſhould appear to be remaining due to her, in reſpect of 'ſich 


ſatisfaction, were to pay their proportion of the ſaid coſts; 
de apportioned by the Maſter, according to what they hu 
receiyed, and was coming to the reſt of the creditors,” who wr 
not then paid, and ſhould prove W debts before the Maſt, 
* the time aforeſaid. | | 


money ariſing * ale 8 ond allo the * money in th 
Maſter s hands, was to be apportioned: between the, ſeveral yo 


of the charges thereof; in the taking of which account, the 


dant, but to make the appellant all juſt and reaſonable alloy. 


coſts, was to be paid her in the firſt place, out of the money h 
the Maſter's hands; and the creditors, who had already received 


1031380 


The cauſes being reheard, upon the petition, of Dixon and 
rt as judgment creditors, on the 2oth. of Fuly, 1720 
his Lordſhip was pleaſed to declare, that the judgment creditas 
of Chriſtopher ought to be paid their principal, i intereſt and colt, 
in the firſt place, out of the money ariſing by the ſale of the 
jewels, and the other money in the Maſter % hands ; and thi 
the reſt of the creditors ought to be paid in proportion, 2s fn 
as the reſidue of the monies would extend, and ordered the ſame 
accordingly ; and referred it back to the Maſter, to car 
the intereſt of ſuch debts, as he had allowed intereſt for, of 
tax the parties their ſubſequent coſts. 


111 


And in r of this laſt order, the Maſter, Ld: ro 


">a 4% 


114. and on Pace, jeagment, 3817. 66. 84. ; WY 


PI L 1 
10 7 g / 


From hs origingt decree, and the ſeveral ſubſequent ice 
angs and orders made in purſuance thereof, the Grecian ap 
was brought; and on the appellant” 8 behalf it was argued, hy 


by the original decree, ſhe was to receive a - ſatisfaction mg 
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ber huſband's real and perſonal eſtate, in equal degree with the 
ther creditors then ' before the Court, and the money ariſing 
by ſale of the eſtate, was to be applied accordingly ; and that 
this decree being ſigned and inrolled, ought not to have been 
varied by the ſubſequent orders, whereby the other creditors, 
and particularly thoſe by ſimple contract, were let in to be paid 
equally with the appellant, who was a ſpecialty creditor, and 
had a prior mortgage term of her jointure lands aſſigned, to 
protect her jointure from incumbrances. But if this decree 
might be varied by the ſubſequent orders, yet, as the appellant 
was a ſpecialty. creditor by covenant, wherein her huſband had 
bound himſelf and his heirs, - ſhe had a real lien on the freehold 
eſtate, which the ſimple contract creditors had not; and as the 
will did not direct the whole eſtate to be fold for the payment 
of debts, but expreſſly excepted the manor of Bradtirte; that 
part of the eſtate ſo excepted, was real aſſets deſcended, and 
as liable to the ſpecialty creditors then before the Court, in 
Y preference to any others, either of equal or inferior degree. 
That ſince obtaining the laſt order, and the Maſter's reports 
thereon, the reſpondent Harvey inſiſted to apply the 6311. 195. 
11d. which remained in his hands of the 950/. paid him by 
the Maſter, beyond what was due to him in reſpect of the 200/. 
mortgage, and for his coſts, wholly to the payment of his 5007. 
mortgage, which had turned out deficient, becauſe of the 
reſpondent Mrs. Stanley's being entitled to the whole of the 
lands compriſed in that mortgage, and alſo to part of the Iands 
compriſed in the appellant's jointure ; ſo that Mr. Harvey 
and the appellant were creditors of her late huſband no other- 
viſe, than by virtue of the covenants in their reſpective ſecu- 
nties, and therefore he had no right to any preference in reſpect 
of the 5007. mortgage; but the appellant had more right to all 
tne money ariſing by the fale of the Jands mortgaged to Mr. 
Peere Williams, becauſe they were aſſigned to protect her | join- 
ture.— The reſpondent Harvey had alſo, by virtue of the order 
of the 29th of July, 1724, been paid the 709 J. 7s. 3d. due 
on the two judgments, in preference to the appellant; but by 


i the expreſs proviſion and meaning of the original decree, he 
erl. no right to any ſuch preference. By that decree, the 
el *<pondents Stanley and wife were to retain the perſonal eſtate 


1e 1244“. 75. in a courſe of adminiſtration; but by the order 
of the 29th of Fanuary, 1723, it was made payable in equal 
I degree 


Wards ſatisfaction of their debt, which was now reported to 
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— degree with the appellant's demand, but Which ought not 6 


have been; for in caſe her huſband had been indebted t0 " 
mother's eſtate, on the balance of the account, that debt could 
only be a debt by ſimple contract; and therefore ought not 90 
be paid in equal degree with the appellant's demand, which 
was for the deficiency of her jointure. That by the order of 
the 2oth of July, 1724, ſuch of the debts as carried inter, 
were to have intereſt computed and carried on to the time gf 
payment; but no proviſion whatever was made by either of the 
two laſt orders, for the appellant's having intereſt for any part 
of her demand, from the time of its being ſtated and ſettled hy 
the Maſter, altho' it was now upwards of fourteen years find 
her huſband's death; during all which time, ſhe had been: 
loſer of above 160/. per ann. on account of her jointute, of 
which ſhe was a purchaſor for the moſt valuable of all conſider. 
ations ; beſides the great trouble and expence' which ſhe ha 


been put to, in the proſecuting theſe ſuits. It was therefore 


hop ed, that the ſaid decrees or orders, and the ſubſequent pro- 


ceedings in purſuance thereof, would be varied in the ſever 


reſpects before mentioned, and proper directions given for the 
appellant's relief. e 603 S 5007 n 


On the part of the reſpondent Harvey, it was inſiſted, thit 
he was entitled to the whole 950/7. ariſing from the ſale of the 
premiſles mortgaged to Mr. Peere Williams; becauſe, by the 
original decree, the money thereby ariſing. was, in the firſt place, 


to be applied in diſcharge of that mortgage, and then the ovet- 


plus. was to be paid in ſatisfaction of the ' reſpondent's other 
demands; but which overplus was not ſufficient; for that pur- 
poſe, as appeared by the Maſter's report: Beſides, this 950% 
had been paid to this reſpondent, by the conſent of the appelladt 
herſelf, and the other parties in the cauſe. That it did not 
appear, that the original decree was founded upon a perſuaſion, 
that there would be more than ſufficient. to make good the 
appellant's jointure, and pay the reſpondent's demands; but if 
it did ſo appear, the appellant would not thereby be entitled to 
the 1000. years term aſſigned to Fenkins ; becauſe that term, ® 
the appellant ſhewed by her appeal, was ſo aſſigned to protect 
the freehold reverſion and inheritance of the premiſſes, accord- 
ing to the uſes of the ſettlement; one only of which uſe 
regarded the appellant, viz. the uſe to her, after the ſaid 2 


ropher Parker's death, for her life, during which time my 
| | ent 
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entitled to, and RAI enjoyed the protection of that term; but — 
as ſhe was not entitled to, nor pretended to claim the value of 8 
the inheritance, ſo ſhe was not entitled to the value of the 
term, diſtinct from the inheritance; becauſe the term was 
intended to go along with and protect the inheritance. And, 
that no proviſion was made by the decree, for the appellant's 
having intereſt for her demands; becauſe thoſe demands reſting 
upon the covenant in damages only, did not carry intereſt. 


On the part of the reſpondents Stanley and wife it was con- p. Yorke. 
terided, that as to the appellant's claim of priority under the N. Pazaker- 
Nigninent of the 1000, years term, ſhe had made no ſuch caſe len. 
by her bill, nor thereby ſought any benefit of that term; nor 
was this ſatisfied mortgage and aſſignment ever proved in the 2 
cauſe, or produced, or offered to be read at the hearing; nor 
lid the appellant, ever ſet it up, or änſiſt upon any benefit of it, 

fave only by her appeal. On the contrary, her own bill was 

oo far from ſurmiſing any deficiency in the value of the eſtate 

to make her a ſatisfaction, that it expreſſly charged her huſband's, | 
tate, ſubject to his debts, and by his will deviſed to be ſold, | 
together with his, perſonal eſtate, and the reverſion of her join- 

ture, to be more than ſufficient to ſatisfy her demands, and all 

his other debts ; and therefore prayed a ſale thereof, for thoſe 

purpoſes : And for this ſhe could have had no foundation, if 
het huſband had not made ſuch a will, under which every 

creditor had as good an equity to be ſatisfied his debt, as the 

ppellant ; who, at moſt, could only be conſidered as a creditor 

for what ſhe was damnified by her huſband's breach of covenant, 

1 But if it were poſſible for ſuch an irregular attempt to ſucceed, 

it tended only to ſet up a fatisfied incumbrance to give the 

*ppellant a preference to her huſband's other juſt and honeſt 

creditors, and who, in all events, muſt loſe the greateſt part of 

their debts; at the ſame time that ſhe ſou ght to partake of the 

fund, which he had appointed for the ſatisfaction of them all. 
That the whole debt due to theſe reſpondents, appeared by the 

Maſter's report to be 1383/7. ros. 3d. whereout they were 

allowed to retain only 11 391. 39. 9d. and were by ; that report 


mY 2 12441. 75. reſidue thereof, out of the eſtate 
evned | 


— — — 
— — — 2 2 = 
— - 


ord- 1 by the teſtator for the payment of all his debts, in equal | 
uſes dee with his other creditors then before the Court; and 
brij under ſuch a general deviſe, this was highly juſt and equitable, g 

un ute the teſtator was as juſtly indebted to theſe reſpondents, . ( 

- Ver. III. 3 3 E . ; 


—— 


5 C 
ack £ PS - 
> % — 
14 : 6 _ * — m 
„% „% 2 0 
« — „ as - - 


—_—o q ͥ ͤ 
— ww———_ a 
— — — 3 


— — = ” - « — 
— e ]⏑—,⏑—⏑ ... ̃7—»˙̃³˙— ,. 


— 


r 


— * 


— 7 
—— nary 1 2 * 
1 men —— 
— 


— — 
— — 
— 


— _ — —— m — — 


— 
» — — * - 
n + 
—— — — — 
9 —— — 
- 


— —— 


c. Talbot. 


J. Strange. 


Oz bras 

re verſed 

in part. 
Jour. vol. 22. 


p. 669. 


Caſes in Parliament. 


s to. any. other of his creditors; and as by his wWill he D 
made no diſtinction between his creditors, equĩty would give ng 
preference, to any of them. That as to intereſt, upon the appcl. 


cke 


lant' s demands, ſhe was not entitled to any, and therefore i 
Was not aſked, nor even reſerved by the decree, and conſequenty 
could not he given to her by any of the ſubſequent Orders, 


And as to the appellant's great coſts and. charges in carrying ai 
theſe ſuits, ſhe certainly complained of an erder made evidentl 


in her favour; it not being uſual for the Court of Chance 
make ſuch a diſtinction in the taxing of cofts, as in this a 
For all which reaſons it was hoped, that th 


had been made. 


with' coſts. 


Ty i 


preſent appeal, as againſt theſe reſpondents, e be e 


. \ 
n \ Is 


And on the 525 of the reſpondents Dixon and Deb, it wy 
inſiſteg, that there could be no reaſon for reverſing the dedte 
and the ſubſequent proceedings thereon, as to the reſpondent 
Dixon, ſhe being an original plaintiff in the cauſe; neither coull 
there be any objection as to the reſpondent Dobſon, for, by the 
appellant's own ſhewing, there was liberty reſerved by the 155 
for the creditors Who were no parties to the ſuit, to 1 
before the Maſter and prove their debts; which ſhe accordi ff 
did, aud the confideration how the ſame ſhould be paid, Wa 
referved until after the Maſter ſhould have made 115 "report: 
Beſides, both theſe reſpondents were creditors by Judgment, 
and conſequently had a lien upon the real eſtates which had ben 
fold,” and were entitled to a preference, even againſt the pre 
— before the depts * ſpecialty and timple contract. 


112 bin 6 10 


AFTER hearing counſel on this appeal, rs Fora 


ADJ] UDGED, that ſo much of the ſeveral orders! appealed from, 


whereby 631 J. 125. 7.4. was directed to he paid to the reipo- 
dent Harvey, over and above the principal, intereſt and coſts du 
on the mortgage aſſigned to him by Mr. Peere Wuliams, ſhould 
be reverſed ; and that the ſaid 631 J. 424. 5d. ſhould beapplit 
in equal proportion, towards the debt due to the appellant, i 
be computed according to the ſum ſtated to be gue to her, vill 
intereſt for the ſame from the time of ſuck Rating ; che ved 
due to the reſpondent Harvey, and the debts due to the othe 


creditors by ſpecialty; and that ſo much of the orders appeal 


from, as directed the application of 1244 l. 5. to the piymen 


. ane mo s ama in art, algo with dr 


„ ale 
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Sina 


ar 


other creditors; ould be reverſed; and that an account fhoulei 
bi of 9 8 Nine 26 

be taken by one of the Maſters of the Court of Chancery, of 

the reality of che reſpondent Startey's debt, how it becaine due, 

and whether by ſpecialty ; and to report the ſame to the ſaid 

Court; who were to de thereon as ſhould be juſt: And it was 

farther oRDEREDand ADJ UD SED, that the reſt and reſidue of 

the orders complained of, ſhould be affirmed. ont in 
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NY articles dated the .29th of December, 171 3. previous to 2 Was. 302. 
D and in conſideration of the marriage of Nathaniel Fact ſon, 1 gh 
deceaſed, with the reſpondent then Mary Burrow, widow, the 3 
lad Nathaniel Zackſon for providing a competent proviſion and 2 Ed. ca. ab. 
jointure for the reſpondent, in full recompence and bar of 35 _ 
dower, thirds, or ather demands whatſoever, which ſhe might 
have out of his real or perſonal eſtate, by the common or ſtatute 
law, or cuſtam, or otherwiſe howſoever ; (except as therein was 
excepted or provided) covenanted and agreed with truſtees, that 
he would within ſix months after the marriage, ſettle and aſſure 
an eſtate of inheritance in fee ſimple, within go miles of Lon- 
dm, of yoad. per aun. free from all incumbrances, to the uſe 
of himſelf for life; remainder to the reſpondent for ker life, 
for her jointure; witk divers remainders over, for the iſſde of 
that marriage; and after wards, the reverſion to the ſaid Nathaniel 
fackſon and his heirs.— And reciting, that the reſpondent 
had three daughters by. her late huſband. Fonathan Burrow, 
deceaſed, who had made her executrix of his will, vit. Mary, 
| Aebecca, and Hannah ; and that ſhe was poſſeſſed of, or entitled 
10 ſome perſonal» eſtate: of her own, which it was thereby 
Weed, the faid Nathaniel! Jachſin ſhould have no power over, 
but that the ſame ſhould remain to the ſole and ſeparate-uſe of 
her and her children; the ſaid Nathaniel Jacłſon thereby 
EE co enanted 


of himſelf and the reſpondent; and after the deceaſe of either 


diſclaim all dower, thirds, claims and demands, in or out of 


common law, or cuſtom of London, or any other cuſtom or uſa 


«© enjoyed by the ſaid Mary, her executors, adminiſtrators, 0r 


Cales in Parliament. 


covenanted with the truſtees, not to intermeddle therewith; and 
diſclaimed all right thereto. And he alſo covenanted with 
the truſtees, in caſe the marriage took effect, to pay the laid 
three children 1000“. a- piece, at their reſpective ages of 21, 
or marriage ; and if any of them ſhould die, ſuch child's por. 
tion ſhould go to the ſurvivors, or ſurvivor; and likewiſe tg 
educate and keep them in the mean time, during the joint lines 


of them, to pay intereſt for the money after the rate of 61, je, 
ent. per ann. And the reſpondent did thereby releaſe and 


the real or perſonal eſtates of the ſaid Nathaniel Fac:ſon, by the 


whatſoever, except as -aforefaid : And then follows this excep- 
tion. * Provided always nevertheleſs, and it is the true intent 
and meaning of theſe preſents, and of all the parties hereunto, 
that theſe preſents, or any thing herein contained, ſhall not 
«© extend, or be conſtrued to extend, to bar, releaſe, or binder 
the ſaid Mary from having, claiming and enjoying any 
legacy or bequeſt, the ſaid Nathaniel Fackſon ſhall or may, 
* by his laſt will and teſtament in writing, duly publiſhed in 
ce the preſence of, and atteſted by three or more, credible wit- 
neſſes, give, deviſe, or bequeath unto, or for the uſe or benefit 
e of-the ſaid Mary; nor to all or any the houſehold goods 
or utenſils of houſehold ſtuff, rings, plate, jewels, or linen, 
«« of him the ſaid Nathaniel Fackſon, at the time of his death; 
„ all which he doth hereby agree ſhall be had, received and 


aſſigns.“ t hn 11 


The marriage took effect on the gth of February following, 
and the ſaid Nathaniel Jackſon died on the 22d of May next 
after the articles, without ifſue and inteſtate, whereupon the 
appellant obtained letters of adminiſtratie. 


After his death, the manor of Rookwood: Ha in Eſex, of 
2.48 J. per ann. was ſettled towards the jointure of. 300/. per oni. 
and the reſidue was to be ſettled when a convenient purchaſe 
could be provided; and in the mean time, the reſidue to make 
up the 3001. per ann. was accounted for in money: The ſeveral 
portions alſo of 1000“. a- piece for the reſpondents three daugb- 


ters, were all paid; and the reſpondent, in purſuance of the 
2 Aͤgᷓ1cticleß 
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ticles, received all the houſehold goods and utenſils of houſe- D 
yold ſtuff in his dwelling-houſe, rings, plate, jewels, and 726. 
linen 3 by which the appellant was adviſed that the articles were, 

in every particular, except as to making wp the jointure, fully 


performed. 9 f 7 VV. 


But it happened, that Mr. Jacłſon was before his marriage, 
and at his death, poſſeſſed of an Hoſpital called Fortune Hoſpital, 
near Goſport, in the county of Southampton, which he employed 
in entertaining fick and wounded ſeamen of the Royal Navy, 
by contracts with the Commiſſioners; and which, for that pur- 
poſe, was furniſhed with near ſeven hundred beds, and other 
furniture, ſuitable only for ſuch a ſervice, and not for private 
uſe; and theſe the reſpondent laid claim to as houſehold goods, 
or utenſils of houſehold ſtuff, within the intent of the articles. 


Whereupon two ſeveral ſuits were inſtituted in the Court of 
Chancery, by the appellant and reſpondent againſt each other, 
for a diſtribution of the inteſtate's perſonal eſtate; and in 
order to ſettle and adjuſt this claim. And theſe cauſes being 
keard on the 24 of July, 1716, before the Lord Chancellor 
Croper ; it was, inter alia, ordered, that the Maſter ſhould 
diſtinguiſh what were the proper goods of the inteſtate, com- 
priſed in the marriage articles ; and what were the goods in the 
aid Hoſpital belonging to the inteſtate, and not properly his 
houſehold goods; and to ſtate the ſame ſpecially, for the judg- 
ment of the Court. 1 | 1 


1 


In purſuance of this decree, the Maſter, on the 16th of June, 
1725, made his report; and thereby certified, that the ſaid 
Nathaniel Fackſon was poſſeſſed of the ſaid Hoſpital which was 
employed for the entertainment of ſick and wounded ſeamen; 
and for that purpoſe he had furniſhed it with beds, bedding 
and other furniture, and ſo continued it till his death; but 
whether they ſhould be deemed houſehold goods, or utenfils of 
nouſehold ſtuff, within the intent of the articles, he ſubmitted 
to the judgment of the Court; and in the mean time, by the 
conſent of all parties, deferred enquiring into the value. 


On hearing the ſpecial matter of this report, on the roth of 
yy following, before the Lord Chancellor King; his 
ordſhip declared, that the marriage articles did extend to the 


Vor. III. 3 F houſchold 
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T. Lutwyche. 


houſehold goods and utenſils of houſehold ſtuff in the (14 
Hoſpital. 


it was inſiſted, that the goods and utenſils in the Hoſpital, 


Caſes in Parliament, 


From this dectee th Adthiniftrator appealed, and on his bebe, 


were made uſe of by Mr. Fackſon in a public buſineſs and under. 
taking, in the nature of a trade; at a place upwards of even 
miles diſtant from London where he lived, and where he never 
teſided, or had ſo much as an apartment for his own uſe; but the 
whole undertaking was entirely carried on by agents and ſeryang, 
That according to this conſtruction, the reſpondent might hays 
been entitled to the whole of ker huſband's. perſonal eſtate; in 
caſe he had been of a trade wherein he might have employed 
his eſtate in houſehold goods, or utenſils of houfchold, ot 
wherein he might occaſionally have laid out his money fot 
improvement. That as ſo great a proviſion was, by the articles, 
made for the reſpondent and her three daughters by her former 
huſband, without any conſideration, except that of marriagt 
only ; it was preſumed, that ſhe was not entitled to any ſtrained 


C. Talbot. 
J. Willes. 


any intention to confine thoſe general words to any ſpecial fort 


particular purpoſe: Or, that when Mr. Fackſon agreed js 


ſhould be carried to their utmoſt extent, and that no fa 


conſtruction of the articles in her favour And that therefore 


the ſaid order would be reverſed. 


On the other fide it was contended, that the goods in queſto 
were plainly within the deſcription of the words of the articles 
houſehold goods, or utenfils of houſehold fluff; and their being 
uſed for the ſick and wounded ſeamen, did not make them le 


ſo. That there were no words in the articles, which ſhewed 


of houſehold goods, in any particular place, or provided for 1 


wife ſhould have 40, his meaning only was, that ſhe, ſhould 
bave ſome of his houſehold goods: But on the contrary, .the 
words all or any in the articles, ſhewed an intention that they 


reſervation or limitation was meant. That at the tie [7 
making the articles, the inteſtate was employ ed in the ſame 
buſineſs, and poſſeſſed of the ſame goods ; an khefefote Cool 
not make uſe of thoſe general words, without Having in Ven 
the caſe which had happened. That theſe goods \ were uſed by 
him, not in the way of trade or merchandize, but. for the 
purpoſe of houſekeeping in his own houſe, under the care of his 


own ſervants, and for the ſervice of what might, in ſome * 
| E 
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be called his own family. That there was no reaſon to appte- — 
hend, that the parties would have excepted theſe goods, if 8 


queſtion had been put at the time of making the articles 3 as 
they were then in the poſſeſſion and power of the inteſtate, | 
and it might very reaſonably be agreed, that theſe, as well 
8 others, ſhould be a proviſion for his wife. But if it were 
doubtful, whether the parties would have excepted them or 
not, if mentioned at the time of entering into the articles; 
even in that caſe, it would be ſafeſt to follow the words, which 
had a plain and certain meaning, rather than eſtabliſh a ſenſe 
upon the ground of a ſuppoſed intention, different from and 
unſupported by any words ; which would tend to render the 
conſtruction of deeds precarious and arbitrary, and in the pre- 
ent caſe, would make it very difficult to determine how far the 
words ſhould extend. VII. | 7 


(41015 PN by | | 5 "Wo = Decrer 
Bur after hearing counſel on this appeal, it was ORDERED and 2 


AD]JUDGED, that the decree complained of, ſhould be reverſed. Jour. vol 23. 
1 | rt} eas | Rp P. 20. 


The Maſter, Wardens, and Aſſiſtants, of 
the Corporation of Trinity Horſe, © 


fa ppellants. A Caſe 10 


Maltis Ryall, George WVoble, and others, Reſpondents. 
on Ach Febraary, 1726. 


IHE appellants. are ſeiſed in fee, of the ancient office df Viner, vol. 6. 
laftage and ballaftage for ſhips in the river Thames; and 4 * = = 
of the fole right of ballaſting of ſhips in the ſaid river between ca. 24: 
London Bridge and the main ſea eaſtward, which uſe and require 
dellaſtage to fail with, or to be put or taken into them reſpec- 
wely; and of ſelling all ballaſt materials, or merchandize to 
be uſed as ballaſt for them; and the laſtage and ballaſting, or 
lading of ſand, gravel, ſoil, ſtones, earth, chalk, rubbiſh, clay, 
135 lime, ſoap-aſhes, bricks, tiles, or any other thing, mer- 
5 e or commodities whatſoever, taken from any wharf, 
1 coaſt, bank, or ſhore, upon or adjoining to the river 
ner, for laſtage, ballaſtage, and ballaſting or loading as 
creſaid; and of the gravel, ſand and ſoil of the ſaid river, as 
„ . ſolely 
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ſolely belon ging to them, together with the ſeveral antient fees, 


perquiſites and profits, to the ſaid office of ke and ballaſt 6 
belonging and appertaining. AEM 301 8 


This office was granted to the appellants, inter alia for the 
better. ſupport, relief and maintenance of. poor, maimed” ang 
decayed ſeamen, their wives, widows and orphans, and other 
charitable uſes; as well as to enable the appellants to cleanſe ant 
take care of the channel and navigation of the river Thame, 
within the limits aforeſaid. And accordingly, the appelliptr ae 
eonſtantly at very great charges in cleanſing and tiking Care of the 
faid river, having not leſs than fixty ballaſt lighters and one hun- 
dred and twenty men conſtantly at work, upon the ſhelfb 20 | 
ſand-banks of the river ; and they alſo maintain ninety thre f 
alms-houſes, and the poor people therein; and likewife relicre ( 
two thouſand three hundred out- penkoners? conkiſting of decayed ) 
ſeamen, their wives, widows and orphans,; to whom they pay 
4001. at leaſt monthly, and the greateſt part of it our of the 
produce of this ballaſt-office, D TIL: ty 


* TY 71 ; 


18115 


4 5 


In Michaelmas term, 1722, the appellants, exhibited their bill 


in the Court of Chancery, againſt the reſpondents and others; ] 
charging, that the reſpondent Rya// was owner of a wharf on the C 
river Thames between London Bridge and the main ſea; and by L 
virtue of ſeveral contracts with ſcayengers and rakers, bad great re 
quantities. of dung and ſoil brought to his wharf, with which he bal WW 
for three years laſt paſt furniſhed ſeveral of the other defendants, o. 
and other maſters of ſhips in the ſaid river, with ballaſt for their n 
ſhips ; and that the ſaid reſpondent had ballaſted a great number WiW:c 
of ſhips, riding within the ſaid limits with fach dung and fol, pe 


and fold the ſame as ballaſt. And the appellants by thei 
ſaid bill infited, that all ballaſting and ſelling 'of ballaſt, in 
ballaſling of ſhips within the limits aforeſaid, and of loam, fand, 
chalk, ſtones, rubbiſh, foil, or any other materials or merchm. 
dize, to be uſed as ballaſt, was againft the appellants right; and 
a-prejudice to their ſaid ballaſt-office ; and that dung was pro- 
perly ballaſt as well as loam, ſand and other materials! "They 
there ſore prayed, that. the reſpondent Ryalt might account wi 
them for ſuch dung and ſoil, or other mater late put on boar 
ſuch ſhips, and uſed as ballaſt; and that he might be infoite 
for the future, from ſelling Or diſpoſing « of deb, dees a {ot 
or other materials ſor .ballaſt, „ 


"Caſes in Parliament. 
The reſpondent Ryall by his anſwer to this bill ſtated, that 


place called Pickle Herring Stairs, in the pariſh of S. Olave, 
Southwark, near the river Thames, and between London Bridge 
and the main ſea caſtward ; that ſuch wharf was then held by 
the reſpondent, and had been uſed as a dung wharf for upwards 
of 40 years; that he had contracted with ſcavengers and rakers; 
in and about London, for dung and. ſoil to be brought to the ſaid 
wharf, which he ſold to ſeveral of the defendants and other 
perſons, as Manure for their land and gardens, but not for 
ballaſting of ſhips ; tho' he thought himſelf not concerned how 
they uſed the ſame, when on board : That he cleared ſuch 
dung or ſoil which he ſo ſold, at the cuſtom-houſe as merchan- 
dize; that the ſelling of manure for land to maſters of ſhips, 
within the limits aforeſaid, and eſpecially to colliers, who 
return empty, had been an antient uſage time out of mind; 
ad therefore he put the appellants, upon the proof of their 
excluſive right. | | 


On the 1ſt of June, 172 5, this cauſe was heard before Sir 
Joſeph Jetyll and Sir Fefery Gilbert, two of the then Lords 
Commiſſioners for the cuſtody of the Great Seal; when their 
Lodſhips were pleaſed to decree a perpetual injunction, to 
reſtrain the reſpondent Ryall and the other defendants, from 
uling any ſoil, or dung mixed with ſoil, for ballaſting any ſhip 
cr veſſe] going out of the river Thames between London Bridge 
and the main ſea eaſtward ; and decreed the reſpondent Ryall to 
«count for all the monies received by him, or by any other 
perſon for his uſe, of the reſpondent Noble, for all the ſoil or 
dung mixed with ſoil, by him ſold and put on board any ſhips 
or veſſels, contrary to the appellants grants: In taking which 
pecount, the reſpondent .Rya/ was to have an allowance for the 
ue of the ſoil, or dung mixed with ſoil, fold by him to the 
ſelpondent Noble, and by them put on board any ſhip or veſſel, 
1 uſed by them for ballaſting of any ſhip or veſſel, within the 
Waits aforeſaid ; and alſo of the charges of carrying ſuch ſoil, 
dung mixed with ſoil, on board ſuch ſhips or veſſels. And 
ie reſpondent Rai. was decreed to pay to the appellants what 
"= luch account ſhould appear to be the clear profits of ſuch 
al, or dung mixed with ſoil, over and above ſuch value and 
larges as aforeſaid : But their Lordſhips did not think fit to 
"© colts of ſuit on either ſide. 5 


or. III. 38 From 


lis father was for many years poſſeſſed of a dung wharf at a 
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for the monies received by him of the reſpondent Net, f 
all the foil, or dung mixed with foil, fold of put on bord ny 


for the appellants to diſtinguiſh between dung, mixed and na 


J. Willes, 


N. Faaker. Ryall, that dung is in the nature of merchandize; and be 


ey. 


"aforeſaid; becauſe dung alone might as well be uſed for bali. 
„ left, er dung mixed with ſoil; and the ballafting with dung 

alone, would be attended with the fame ill conſequences it. 
regard to the appellants, and would be equally prejudicia +, 
their excluſive right of ballaſting ſhips, within the limits a 
their charter; and which right had been eſtabliſhed by a tf: 
of the Court of Exchequer, on the 4th of May, 1712, and br 


any ſhips or veſſels within the limits aforefaid; for ballaſting 


Cates in Parliament, 
From this deere the appel lants appealed'; inſiſting, thut h 
reſpondents ought to have been injoined from uſing any dung 
tho not mixed with ſoil, for ballaſting ſhips Within the limit 


a decree of the Court of Chancery in the year 1 71 5." Thit by 
the decree in queſtion, the reſpondent Rya// wWaäs to account oi 


{hip or veſſel, within the limits aforeſaid, for ballaſt; where 
it was conceived, that Ryall ought to accouhit With the #pyel 
lants for all the dung fold by him, and put on board any ſhi 
within thoſe limits for ballaſt, altho' ſuch dung was net tnixed 
with ſoil ; and that the rather, becauſe it would be impoſſible 
mixed with ſoil. That the reſpondent Ryall ought ath to 
account with the appellants, not only for 'afl” monies receive 
of the reſpondent Noble, but likewiſe for What he retire 
from any other perſon or perſons,” as well for all the duny, = 
for the foil and dung mixed with ſoil, fold or put on board 


and the rather, in regard Rya!l, by his anfwer admitted, thi 
he had ſold above 1300 tons of ' foil or dung to other perſons 
befides what he had ſold to the reſpondent Noble. * Laſtly, thi 
no coſts of ſuit were decreed to the appellants, bat which it vi 
conceived they were entitled to; inaſmuch as the reſpondent 
Ryali had made this ſuit neceſſary, by not admitting the genen 
right of the appellants, which they had therefore been at gt 
expence in proving, and with reſpect to wich, they bu 
eventually prevailed. Slot 2d) ove { bad yoo! 


hoyotet iH Yo! 
55 


_— a 5 1 


To all this it was anſwered, on the part of the reſpond: | 


-reaſonable ſoever it might be thought, to lay merchants 8 
the obligation of taking their ballaſt from the appellants, vs 
they made uſe of .unprofitable materials for ballaſt, which cob 


. : R 01 
be of no other uſe to them; yet it was conceived to be F 
untealel 


— - 
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unreaſonable, to extend this pretended right of the appellants XP 
2 far, as to reſtrain; the merchants from uſing, their ſhipping wv 
> the beſt advantage, and oblige, them to ballaſt their ſhips 3 
— unprofitable merchandize, when they could employ. that 
doom to profit and adyantage, by uſing goods and merchandize 
is ballaſt. That it could make no legal, or reaſonable differ- 
ence, whether ſuch goods and merchandize were dung, or any 
ocher valuable capnodicy s. and tho' the appellants had, by 
their bill, inſiſted upon a right of ballaſting, and of ſling 
ballaſt or materials, or merchandize uſed as ballaſt ; yet, it Was 
apprehended, no ſuch right Was eſtabliſhed. That it could 
never, be intended, that the appellants, by virtne of their ſaid 
office, ſhould. reſtrain any. perſons from taking in their ſhips 
or veſſels, within the preſcribed limits, any loading of mer- 
chandize ; under pretence, | that the ſame was, or might be uſed 
to ballaſt ſuch, ſhip or veſſel; For if this were ſo, the taking i in 
iron, lead or timber, might be deemed ballaſt; but which | the 
zppellants did not venture to inſiſt upon. That dung had, been 
exported as merchandize, for many years paſt, for the manur- 
ing of lands and gardens, and great profits had been thereby 
made; and the very dung ſold by Ryall, was ſold as merchan- 
dize, and as ſuch, entered and cleared by him at the Cuſtom- 
houſe; where he conſtantly. received tranſires or cockets, which 
are in the nature of certificates, for the ſame ; and therefore, 
a8 he did not ſell this dung for ballaſt, it was conceived he was 
not anſwerable for what uſe the fame might be put to, after 
it was ſnipped. That the decree was highly juſt and reaſon- 
able, in not ordering the reſpondent Ryall to pay the appellants 
their coſts; becauſe the bill charged him with taking a wharf, 
and keeping at in the nature of an office for ballaſting ſhips and 
velſels; and that he did ballaſt ſeveral ſhips or veſſels, wichin 
\ the limits; but the appellants totally failed in proving the ſame, 
altho' they examitied witneſſes for that purpoſe. | Beſides, the 
appellants, by their bill, inſiſted upon a right much larger than 
they had proved, viz. the ſole right of ballaſting all ſhips, and 
of ielling ballaſt, or materials or merchandize to be uſed as 
billaſt; and among many other things, to the ſole right of 
| loading lime, ſoap aſhes, bricks, tiles, or any other" things, 2538 7 
merchandize or commodities whatſoever, taken from any wharf, by 
creek, coaſt, bank or ſhore, upon or adjoining to the river 


h for e tdb or N or an of ſhips, 


or 
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or uſed inſtead thereof: But had made no proof to ſupport (yy 


a general right. And therefore it was hoped, that the dec 
would be affirmed, and the appeal diſmiſſed with coſts. 


Bur, after hearing counſel on this appeal, it was oRD PRT 
and ADJUDGED, that the perpetual injunction decreed by the 
Lords Commiſſioners in this cauſe, ſhould be extended to reſtrain 
the reſpondents from uſing any foil or dung, as well as dung 
mixed with ſoil, for ballaſting any ſhip or veſſel, going out 
of the river Thames, between the bridge of the city of Lindy, 
and the main ſea eaſtward: And it was further oRDERED and 
ADJUDGED, that the reſpondent Ryal! ſhould come to 21 
account with the appellants, before Mr. Holford, one of the 
Maſters of the Court of Chancery, for all monies received by 
him, or by any other perſon for his uſe, of the reſpondent 
Noble, for all the ſoil or dung ſold by him, and put on board 
any ſhip or veſſel within the limits aforeſaid, for ballaſting of 
any ſhips or veſſels; for the better taking of which account, 
the reſpondent Ryall was to be examined upon interrogatories, 
as the ſaid Maſter ſhould direct, and produce all books and 


papers of account relating thereto, upon oath, before the Maſter; 


Sale 29. 


Viner, vol. 12. 
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and what upon the faid account ſhould appear to have been ſo 
received, the reſpondent Ryall was to pay the ſame to the appel- 
lants: And it was further oRDERED, that the Maſter ſhould 
tax the appellants coſts of the ſaid ſuit ; and that the fame, 
when ſo taxed, ſhould be paid to them by the reſpondent 
Ryall. 


* 
: 
* 


C in Error. 


Thomas Anderton, * Plaintiff 


Jane Magawley, Widow, | Detendant 


gth F ebruary, 1720. 


HE Commiſſioners of the forfeited eſtates in Ireland, 
by indenture of bargain and fale, dated the 19th of 
June, 1703, and inrolled in the Court of Chancery there, 
in conſideration of 3705 J. bargained and ſold to the Governor 


and Company for making hollow ſword- blades in England. 


2 ſeyeral 


— — oo 
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creral lands and tenements in Kilcolmuck, alias Kilcbrmuch, 

Ballycolane, Currahmvr e, Kilduffe, Downe, Gurteen and Killy-. 
ſhell in King's county, which were the eſtate and inheritance: 
of Thomas Leiceſter, attainted of high treaſon, and all other the 
hands of the faid Thomas Leiceſter in King's county, to hold to 
them, their ſueceſſors and aſſigns for ever; ſubje& to a quit- 
ent to the Crown, and to all the claims and demands which 
had been allowed by the ſaid truſtees, out of the premiſſes. 


And ſoon afterwards, the Company ſold the ſaid mag? to 
Francis Edwards, Eſq; for a valuable conſideration. 


In Trinity term,” 17 17, the plaintiff brought an ejectment for 
the premiſſes, in the Court of Exchequer in Ireland, againſt the 
leſendant, and alſo againſt Luke Nugent, ſon and heir of Mary 
Nugent, deceaſed, who, together with the defendant, were the 
aſters and coheireſſes of the ſaid Thomas Leiceſter ; and declared 
oa a double demiſe, viz. on the demiſe of the Sword- blade 
Company, and on the demiſe of the ſaid Francis Edwards 
To which declaration, the defendants pleaded not guilty. 


In Eaſter term, 1718, this ejectment was tried at bar; and a 
verdict being given for the plaintiff; the defendants tendered to 
the Court a bill of exceptions, which was afterwards ſigned by 
two of the Barons, and was to this effect, v2. that the plaintiff 


ge in evidence an inquiſition, reciting the commiſſion upon 
which it was taken, dated Decimo- Februari, 5% Willeel. by 


which inquiſition it was found, that Thomas Leiceſter, late 


of Ballyb:y in King's county, Gent. 1 November, 2 Willicl. & 
Marie, was ſeiſed in his demeſne as of fee of the ſaid lands; 


and being ſo ſeiſed, he, on the ſaid 1ſt of November, traĩterouſly 
took up arms, and entered into actual rebellion, and levied war 
2gunſt the ſaid King and Queen; and afterwards, vis. 26th of 
March, 3 Williel. & Mariz, died in the ſame actual rebellion ; 
and that all the; ſaid lands, by reaſon of the ſaid treaſon and 


death of the ſaid Thomas Leiceſter in rebellion, were forfeited 
to the King, in right of his crown “. 


— — 


—— > 


—Y 


— 


* This inquiſition was taken at Philiy s town in King's county, on the 12th of 


Merch, 1695; as appeared by another inquiſition of that date,, which was proved 
to be taken upon the ſame commiſſion, and at the fame time and place, 
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was produced, to warrant the caption of ſuch inquiſition; ang 


miſſion iſſued out of the Court of Chancery, under the Grezt 


that the ſaid commiſſion was loſt ; that the ſeveral parts of the 


annexed ; and that there was not one of a hundred of the 10qui- 


prevent the return of ſubjects of this kingdom, who had gone 


lain in their ſaid actual rebellion, before the 3d day of Oe, 
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To this the defendant's counſel objected, that the record of 
the inquiſition ought not to have been given in evidence, till 
ſuch commiſſion as was mentioned in the title of the 'recg;q 

| U 


for that, upon view thereof it appeared, that leveral wort 


were wanting, or not legible, without which it was imperfes 
and inſufficient. 


That thereupon the plaintiff proved by witneſſes, that a com. 
Seal of Ireland, by virtue whereof the ſaid inquiſition was taken; 


inquiſition which were wanting and not legible, were eiten 
out by vermin, in the office of the Rolls of the Chancery of 
Treland; that there were many inquiſitions in the ſaid office 
taken in the time of King Charles I. without any | commiſſion 


fitions remaining in the ſaid office, taken in and before the year 
1641, that had the commiſſion annexed. 


| That the plaintiff alſo gave in evidence, an act of Parliament 
made at Dublin, ꝙ Williel. III. entitled, “ An act to hinder 
the reverſal of ſeveral outlawries and attainders, and to 


into the dominions of the French King in Europe. Whereby 
it is enacted, That all papiſts, or reputed papiſts, that hae 
been guilty of the ſaid rebellion in this kingdom, againſt his 
Majeſty, and her late Majeſty the Queen; and who (by a 
inquiſition already taken by the oaths of twelve men and 
returned, or that ſhall be taken by the oaths of twelve men 
and returned within the ſpace of two years, from the iſt day d 
September, 1697,) have, or ſhall be found to have died, or bers 


1691, ſhall, by authority of this act, be convicted and attainted 
of high treaſon ; and ſhall incur the penalties and forfeitur 
that traitors, attainted by the ordinary courſe of proceedings in 
caſes of high treaſon, by the laws of this realm now in being 
ought to ſuffer and undergo. And, that whereſoever any fach 
papiſts heretofore have been found to have been flain, or to have 
died in the faid rebellion againſt his Majeſty, and her lat 
Majeſty the Queen, before the zd day of OHober, 1691, U 
inquiſition taken upon the oaths of twelve men of the mT 
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where ſuch papiſts have committed ſuch rebellion and treaſon; 
the ſaid papiſts, or reputed papiſts, ſo found to have been ſlain, 
or to have died in rebellion againſt his Majeſty, and her late 
Majeſty the Queen, ſhall, at all times hereafter, be adjudged 

and deemed, and are hereby declared to be traitors attainted, 
to all intents and purpoſes, and to have incurred all ſuch penal- 
ties and forfeitures of eſtate, real and perſonal, from the time 
he or they ſhall, by ſuch inquiſition, be found to have com- 
mitted, or been guilty of the ſaid rebellion and treaſon, as if 


he or they had been attainted of any ſuch rebellion and treaſon, 
by judgment upon verdict or outlawry. 


That the plaintiff gave in evidence another a& of Parlia- 
ment; made at Weſtminſter, 11 & 12 Williel. entitled, © An 
« a& for granting an aid to his Majeſty, by the ſale of the 
« forfeited and other eſtates and intereſts in Ireland, and by a 


land tax in England, for the ſeveral Ppurpolcs therein men- 
« tioned.” 


That the plaintiff alſo gave in evidence, a claim duly made 
and exhibited by Patrick Magawley, deceaſed, and the defendant 
Jane Magawley, then his wife, before the truſtees named in 
the laſt mentioned act; by which claim, the ſaid Patrick and 
Jane Magawley, in right of the ſaid Fane, claimed a moiety of 
the lands of the ſaid Thomas Leiceſter, and the intereſt thereof. 


That the plaintiff alſo produced and gave in evidence, a decree 
of diſallowance and diſmiſſion of the ſaid claim; made by the 
lud truſtees upon hearing the ſame. 


That the plaintiff alſo gave in evidence another act of Par- 
Junent, made at Weſtminſter, 1 Anna, entitled, ©* An act for 
* advancing the ſale of the forfeited eſtates in Ireland, and for 
* veſting ſuch as remain unſold by the preſent truſtees, in her 
8 „ Majeſty, her heirs and ſucceſſors, for ſuch uſes as the ſame 
were before veſted in the ſaid truſtees ; and for the more 
effectual ſelling and ſetting the ſaid eſtates to proteſtants, and 
* for explaining ſeveral acts relating to the Lord Baphin and 
dir Edward Everard; and alſo ee act, made at He/t- 
iter, 2 Anne, entitled, „An act to enlarge the time for 


* the purchaſers of the forfeited eſtates in Jrel/and to make the 


© Payments of their purchaſe money.“ 
2 


ec 


| That ; 
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inquiſition, that the ſaid Thomas Leiceſter, at the time of K- 


MISS 11 6 68 35 ne K. 
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That the plaintiff proved by witneſſes, that the ſaid Than 
Leiceſter was a papiſt at the time of his death: And thereupon 
the defendant's council objected, that it was Not found by the 
death, was a papiſt ; and that the plaintiff ought not to he 
1 . Es * 4811 li 4. 
admitted to give parol evidence of that matter . 5519 57 


That the plaintiff alſo proved and gave in evidence on the 
trial, the before mentioned indenture of bargain and ſale intl. 
ed; dated the 19th of June, 1703, from the Commiſſioners & 
the forfeited eſtates in Ireland, to the Sword? blade Company 
in England, of the lands in queſtion ; and that the Company 
paid the conſideration money in the ſaid indenture mentioned, 


into the Exchequer in Trelan a. 
n | N N 41 T2011 15 | M364 * 
This bill of exceptions. was ſeveral times argued before the. 


Barons in the Court of Exchequer ; but, beſore final judgment 
was given, the defendant Luke Nugent died: At length,. in 
Hilary term, 1722, the Lord Chief Baron Gilbert and. the c. 
of the Barons gave judgment unanimouſly; for the  plaintif, 
againſt the defendant Jane Magauley, and 761. 65. 89. colts, | 


t 

The defendant | thereupon brought a writ of error in the 
Exchequer Chamber of Ireland; and, after ſeveral arguments, t 
the Court, in Eaſfer term, 1725, reverſed the judgment 10 t 
given for the plaintifl. i 2 U 
| | | e 
| But to reverſe this judgment of reverſal, the plaintiff brought c 
a writ of error in Parliament; and on his behalf it Was inliſted, n 


that as to the firſt exception contained in the bill of excep- 
tions, the Barons of the Exchequer acted rightly, in permitting 
the inquiſition to be given in evidence, notwithſtandigg tit 
commiſſion for taking the ſame Was not produced: For thi 
commiſſion being proved to be loſt, the bęſt evidence ougt 
by law, to be received, which the matter was, capable of ; and 
no better evidence could, under theſe circumſtances, be poſſd) 
given, than the recital of it in-the inquiſitien, Which appeared 
to be filed of record in the Court of Chancery, of Ireland, aui 
proof viva voce, that ſuch a.. commiſſion was actually ifſued 


— . 
7 * 
- 


” 
: 4 * 
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* No inquiſition, prior to the act 9 Will. III. finds che religion of che re 
dying, ar being flain in rebellion. 3 nne, | 
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under the Great Seal, by virtue whereof the ſaid inquiſition was 
aken ; all which the plaintiff proved upon the trial of the 
cauſe, and ſo it was ſtated at large in the bill of exceptions. 
And as to the ſecond exception, the opinion of the Barons 
was apprehended to be alſo right, in admitting the plaintiff to 
ve evidence, by witneſſes examined viva voce, that Thomas 
Leiceſter during his life, and at the time he died in rebellion, 
was a papilt : For the act of 9 Will. III. on which this point 
depends, does not make it neceſſary to be found by any inqui- 
ition, before the making of that act, as this inquiſition was, 
that the perſon dying, or being flain in actual rebellion, was 
a papiſt ; but only, makes the being papiſts, or reputed papiſis, 
a part of the deſcription of the perſons attainted by that act; 
and who were likewiſe to have this further circumſtance attend- 
ing them, that they ſhould be found by inquilition to have 
died, or been flain in actual rebellion, before the 3d day of 
Ofober, 1691. And that this was the meaning of the law 
was evident, inaſmuch as not one of thoſe inquiſitions, which 
mere taken and returned before that act was made, and which 
the legiſlature then had under their conſideration, found of what 
religion the traitor was; but it was thought ſufficient to find, 
that he died in actual rebellion. Laſtly, it was ſubmitted, 
whether the giving way to exceptions ſo ſlightly founded, as 
thoſe made by the defendant in the preſent caſe, might not 
tend to overthrow, or render precarious, the purchaſes made 
under the faith of the a& of Parliament, for ſale of the forfeited 
eltates in Ireland, for which the public had already received the 
conſideration money: And if fo, it was hoped that the judg- 
ment of the Barons of the Exchequer would be affirmed. 


On the other fide it was contended, that an inquiſition ſo 
obliterated, ought not to have been admitted as evidence, or 
read to the Jury, until the commiſſion therein mentioned 'was 
irſt produced: That this inquifition was apparently defective, 


| &reral material parts of it being illegible, or wholly wanting; 
5 nd it appearing upon the face of it, not to be warranted by 
0 the commiſſion therein recited. That theſe defects and imper- 
d ions of the inquiſition, could not be ſupplied by any teſtimony 
* voce; for no parol evidence ought to have been admitted, 


ad Inquiſition was ſuppoſed to have been taken ; that com- 


lon, if any ſuch there was, being a record to be proved by 
vor. III. 3 1 | 


o prove the iſſuing of the commiſſion, by virtue whereof the 


itſelf 


N. Fazaker- 
ley. 


T. Bootle, 


| erroneous ; and conſequently, that the Judgment of rere 


JouDGMENT 
reverſed. 
Jour, vol. 23. 


p. 32» 


Caſe 30. 


extrinſic proof. That no viva voce 1 ought 10 hun 


an attainder ſhould ſuddenly ſtart up, where none before appear 
upon record. And laſtly, that the faid other inquiſition and 
commiſſion were quite foreign to the matter in iſſue, and 


trial: For all which reaſons, it was humbly inſiſted, that the 


law, and ought to be affirmed. 


in the Exchequer Chamber ſhould be reverſed ; and that the 
judgment of the Barons or the Court of Exchequer, ſhould k 
C affirmed. ate | 


itſelf only, and of fo high a nature as not to admit of any 


been admitted to prove, that the faid' Thomas Leiceft- In 
papiſt, or a reputed papiſt, at the time of his death, in order 
to ſupply the defect of the inquiſition in that behalf; it benz 
altogether unprecedented, that on ſuch ſupplemental ora. pit 


' MM 


therefore ought not to have been given in evidence upon the 
judgment given by the Barons of the Exchequer v was manifelt 


given in the Exchequer Chamber was warranted by the ruled 


' j 
y Il "FO 4991? 
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Bor after Verte counſel on this writ of error, it wa 
ORDERED and ADJUDGED, that the judgment of reverſal giz 
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The Right pads Bridget vil ] Appellant 


counteſs Dowager Fauconbergi. 


Thamat in ̃ — =... Reſpondent. 


| T HE appellant having applied to the reſpondent! to take 


17 
SET | 


11th February, 1726. 


houſe -of his, which about two years before was yet 
built, ſituate in New Bond Street, and having viewed the {ant 
and agreed to take it; by articles dated the 1oth of June, im 

the appellant agreed to accept a leaſe of the ſaid houſe f 
ſeven years, from Michaelmas then next, at the rent of 100 

per ann. © | 

Afterwards the reſpondent, by inderitute dated the oh 
September, 1723, demiſed the ſaid houſe to the appellant, . 
1 


der with ſome furniture, houſehold ſtuff, pictures and other 
things mentioned in a ſchedule annexed, for ſeven years, com- 
neacing from the feaſt. day of St. Michae/ the Archangel, then 
next enſuing, under the rent of 160/. per ann. payable quar- 
ecly; and by virtue of this leaſe, the appellant entered and 
enjoyed. 1130 quoi 1324! 11 | 


The appellant afterwards, by deed under her hand and ſeal, 
dated the 23d of October, 1723, agreed to pay the reſpondent 
22“. 105. per ann. for ſeven years, for the uſe of other furniture 
provided by him for her, and uſed in the fame houſe. And 
having ſoon. after occaſion for more furniture for the houſe, 
the appellant, by another deed under her hand and ſeal, dated 
the 12th, of November, 1723, agreed to pay to the reſpondent 
171. 10s. per ann. for ſeven years, for other furniture which was 


allo provided by the reſpondent, and uſed in the ſaid houſe by 
the appoliante; © thalh 297 cal 


7 


But in Hilary term, 1724, the appellant exhibited her bill 
in the Court of Chancery againſt the reſpondent, praying that 
ſhe might be diſcharged from the ſaid articles, leaſe and agree- 
ments, and that the leaſe and counterpart thereof, might be 
delivered up and cancelled ; under pretence that the houſe was 
not ſubſtantially built, and that it was hazardous for the appel- 
lant to live therein in windy weather. 


i Nr le noth 3 4 
To this bill the reſpondent put in his anſwer, and infiſted, 
that the houſe 'was ſtrong and ſubſtantially built ; and that the 
ticles, agreements and counterpart of the leaſe, were fairly 


and deliberately entered into, without any manner of fraud or 
impoſition whatſoever. . | 


and carpenters, were examined as witneſſes on the part of 
the reſpondent, who proved that the houſe was, ſubſtan- 
tally built, and with good and ſound materials ; and on the 
29th of Fune, 172 FL the cauſe was heard before the Maſter of 
the Rolls; when his Honour was about to diſmiſs the bill, but 
t the requeſt of the appellant, was pleaſed to order that the parties 
ſaould proceed to a trial at law, the ſittings after the then next 
term, in the Court of Kings Bench, on this iſſue, vis. Whether 
the houſe in queſtion was built in a ſubſtantial manner, fit for a 

| tenant 


The cauſe being at iſſue, divers maſter builders, bricklayers, 
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| —S-— tenant to live in: And the jury, who were to try the iſſue 


6. . . ted | It 
6 were directed to have a view; and after the tryal had, 6. 
party was at liberty to reſort back to the Co 


reſerved. 


art, on the equi 


17 Tit Syv4tlad 4 
Accordingly, on the 3d of December following, the iffue u 
1 tried before the Lord Chief Juſtice Raymond ; when che j 1 
after a long examination of many witneſſes, brought in ther 
verdict for the defendant, that the ſaid houſe was built in a ſyh. 
ſtantial manner, fit for a tenant to live in. 12 0 


7 
4 #3\ , 
[ einen 
. 4444 if 4 


The appellant afterwards applied to the Lord Chancellor op 
a new trial, who directed her to move the Court of King's Benth 
for ſuch trial; which was accordingly done in Hilary ter 
1725, but the Court refuſed to grant any new trial, being iat 
fied with the verdict. ant t 140 is 


11 30 163 


1941 EF. 
; 1 Mui 


On the 21ſt of February following, the cauſe came on to h 
heard upon the equity reſerved, before the Maſter of the Roll 
who upon debate of the matter by counſel on each ſide, pd 
hearing the order read, which was made upon the former 
hearing, and alſo the poftea or verdict; was pleaſed to order tht 
the appellant's bill ſhould ſtand abſolutely diſmiſſed with gt 
both at law and in the Court of Chancery, —_—— 

The appellant being diſſatisfied withthis decree; preferred be 
petition and appeal to the Lord Chancellor King; and the Gül 
being reheard before his Lordſhip on the zoth of April, 1726, 
was pleaſed to diſmiſs the petition of appeal, and to affirm the 
decree. 4 ith 


146.2040 
P. Yorke, The appellant therefore appealed from both decrees, contends 
N. Fazaker- ing, that it appeared by the proofs in the cauſe, before the firt 
a. hearing, that the reſpondent had very much impoſed upon e 
appellant, in aſſuring her, that the houſe was ſubſtantialhy au 
completely built and finiſned; whereas it was ſo flightly0d 
unſkilfully built, that it was not likely to ſtand to the enũ 

the appellant's leaſe, nor could ſhe dwell therein without #8 

hazard of her life, as well as the lives of the reſt of her family 

and therefore no iſſue ought to have been directed,  butthb 

appellant ought to have been relieved on the hearing, by havaly 

the leaſe and counterpart delivered up, and decreeing ths 
reſpondent to pay her coſts. But if it had been neceſſary fa 

| the information of the Court, to have directed ſuch an 1 

ina 
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naſmuch as the ſtrength of the evidence given upon the trial Fe 
#'it, touching the dangerous ſtate and condition of the houſe,. 
1s on the appellant's fide, beſides the additional affidavits offered 

ber counſel on the motions for a new trial, and the great reaſon 

to believe that the jury were influenced; the appellant ought 

not. to be concluded by the verdict, but a new trial ſhould have 


been directed by a ſpecial jury ; and before ſuch new trial had, 
the appellant's bill aught not to have been diſmiſſed, 


On the other ſide it was ſaid, that the Court of Chancery has C. Talbot. 
conſtantly uſed, and has an undoubted right to direct an iſſue at T.Latwyche. 
luv; to inform the conſcience of that Court in matters of fact, 
which from the evidence before them, appear doubtful ; that in 
this caſe, the evidence before the hearing was very ſtrong in 
fayoar- of the reſpondent ; and that the iſſue was directed at the 
earneſt intreaty of the appellant's counſel, and was the. only 
thing which prevented his Honour the Maſter of the Rolls 
from diſmiſſing the bill. That the iſſue had been accordingly 
tried; and found for the reſpondent to the ſatisfaction of the 
Lerd Chief Juſtice who tried it; and upon whoſe report of 
chat trial, the Court of King's Bench thought proper to refuſe 
a new trial: And as to the allegation that the jury were 
inflienced, it was denied by every one of them, upon oath. 

It was therefore hoped, that the decree and proceedings of the 
Court of Chancery, would appear to be founded in juſtice and 


* 


equity, and conſequently be affirmed ; and the appeal diſmiſſe d 
with coſts. . | 


Ar the hearing of this appeal, it was propoſed on the part Drerzzs 
of the appellant, to read certain affidavits of perſons geile in — - » RP 
building, touching the houſe in queſtion, which were offered P: 3+. . 

do the Maſter. of the Rolls, on applying for leave to move for 
à new trial; but this being objected to on the part of the 
teſpondent, the counſel were directed to withdraw; and after 
debate, the queſtion was put, Whether the ſaid affidavits 
2 ſhould be read, and reſolved in the affirmative. The affida- 
ut were accordingly. read, and after hearing counſel on both 
Ades, it was OD RED and ADJUDGED, that the appeal ſhould 
de diſmiſſed ; and the decree and affirmance thereof therein 
Wwplained of, affirmed. | 


* 15 


ea 
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Caſe 31. John Floyer, Elq; = 2 — Appellant, 


Richard Jobnſon, Eſgj - = = pa Reſpondent, 
16th February, 5 N 


Viner, vol. 21. 1 appellant, by contract in writing dated the zoth 4 
—＋ 1 September, 1720, agreed to purchaſe of the reſpondent 
two leaſehold eſtates in the county of Surry, at ſixteen year 
purchaſe, being beneficial leaſes for 21 years, uſually renews 
every ſeven years : And one of the leaſes being held under the 
Hoſpital at Croydon, was to be renewed by the reſpondent, ani 
made up a term of 19 years at leaſt. n 


After executing this contract, the appellant made ſeveral offen 
and propoſals to the reſpondent by letter and otherwiſe, in order 
to ſettle and adjuſt the annual value of the 'premiſſes, which 
was to be the meaſure of the purchaſe, amicably between then. 
ſelves, and wherein the appellant would have yielded almoſt t 
any terms to prevent a ſuit ; but the reſpondent knowing the 
appellant had little or no experience in country affairs, and 
hoping by that means to make an advantage, always declined 
cloſing with any propoſals the appellant made, and was {il 
| adding, or inſiſting on ſomething more, with defign to work 
| up the appellant to give an exorbitant price for the ptemiſſes. 


In this manner near two years were ſpent, and the appellant 
i Wy finding no hopes of an accommodation, he in Hilary tem, 
| 1722, filed his bill in the Court of Exchequer againſt th! 
| reſpondent, for a ſpecific performance of the contract at 16 year 
purchaſe, according to the real annual value of the premilles: 
The reſpondent by his anſwer inſiſted, that he and the appeliant 
had come to an agreement together, to ſettle and adjuſt it 
value of the premiſſes at 1807. per ann. and therefore. relied 
upon it, that the purchaſe ought to be made and computed 
according to that valuation: And further inſiſted, that Having 
at the appellant's requeſt, renewed the Hoſpital leaſe for 21} 
whereas by the contract he was obliged to renew only for 193 
he had paid 16/7. extraordinary in his fine on that account, which 
i the appellant ovght to alloy, | 
. + | : 


- 


— 


15 
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Ia Michaelmas term, 1723, the reſpondent thought proper to 
ale his croſs bill againſt the appellant, to oblige him to goon 


with his purchaſe at 16 years value, after the rate of 180/. 
per ann. upon the appellant's ſuppoſed agreement to eſtimate 


the premiſſes at that rate; and likewiſe demanded an allowance 
of 16 J. for the appellant's ſhare of the fine, for the two years 
extraordinary in the Hoſpital leaſe ; ſuggeſting, that the appellant 
promiſed and agreed to pay the ſame. Tas in 


The appellant by his anſwer to this croſs bill, denied he ever 
agreed to value, or accept the premiſes at 180 J. per ann. or at 


any other certain rate whatſoever ; but admitted, he had made. 


ſeveral overtures and propoſals to the reſpondent about ſettling 
the annual value of the premiſſes amicably between themſelves, 
but which the reſpondent would never cloſe or agree with: And 
as to the demand of 16/. for his ſhare of the fine for renewing 
the Hoſpital leaſe, the appellant denied he ever agreed to pay 


gny certain ſum; but admitted he did agree to allow a propor- 


tion of the fine for the two additional years, which he was 
ready and ſubmitted to pax. | K, 


On the 8th of June, 1724, both cauſes were heard ; when it 
was ordered and decreed, that the contract of the zoth of 


September, 1720, for the purchaſe of the premiſſes at 16 years 
value, ſhould be performed; and in regard it did not appear to 
the Court, that the annual value of the premiſſes was ever 


ſettled or agreed betwixt the parties; it was ordered, that it 
thould be referred to the Deputy Remembrancer, to confider 
and adjuſt the annual value of the premiſles z and according to 
that rate, diſcounting all proper allowances, to compute and 
aſcertain what the quantum of the purchaſe money did amount 
to, and to compute intereſt thereon, after ths rate of 51. 
nt, per ann. from Lach- day 1721, the time when the contract 
ought to have been performed, diſcounting what ſhould appear 
to have been paid in part, or on account of the ſaid purchaſe, 
and to ſee what proportion of the fine the appellant ought tg 
P2y and allow, for renewing the Hoſpital leaſe, which was to 
be added to the purchaſe money. And the Deputy was alſo ta 
take an account of the rents and profits of the premiſſes mado 
Or Feceived by the reſpondent, or which, without his wilful 
default, might have been made or received by him from Lady- 
4% 1721, which were to be allowed the appellant out of his 


purchaſe 
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P. Yorke, 
FP. Wa: d. 
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purchaſe money; and the onhüelätion of +888, and all further 
directions, were reſerved unfll. after the ed ſhould make 
his report. ee moet 84924 


Purſuant: to this decree, the Deputy made bis report, | 
conſent of parties, dated the 29th of April, 172 5, and 185 
ſtated the proofs on both ſides, as to the annual value of the 
premiſſes ; but certified, that by reaſon of the  contrariety i in the 
evidence, he had not been able to ſettle the value, and there. 
fore had not proceeded to take the accounts directed by the decree, 


On tho zd of May following, the cauſes were heard upon the 
ſpecial matter of this report ; when the Court, directed an ie 
to be tried at the next aſſizes for the county "of Surry, to try 
what. was the yearly value of the premiſſes in queſtion, at Lac 
day, 1721, when the contract for the purchaſe ſhould have Wh 
performed : And it was further ordered, that the Sheriff ſhould 
return a good jury, who were tb have a view; and that after the 
trial, the cauſes ſhould come on agen for 1 e final direion & 
the Court. „„ 


Accordingly: this iſſue was «titel 1 Mr: [e-JuficetiDans 
and ten of the jury had been upon the view; and after a long 
examination of. witneſſes, the jury found a verdict to the fatis- 
faction of the Judge, that the yearly value of the premiſſes in 
queſtion; at Lach: day, 17275: arne e [9.9161 


on the 8th of December, 1725, _—_ cones. came on 4 — 
equity reſerved, when the reſpondent. moved for a new trial; 
and upon reading ſome paſſages in the original cbill, and in the 
| appellant's anſwer to the croſs. bill, and two Jetters written, by 
the appellant to the reſpondent, from whence, it appeared, thi 
the appellant himſelf had eſtimated the premiſſes at a grratg 
yearly value than was found by the; jury; the, Court was: -pleaſe 
to order, that a new trial of the iſſue ſhould, he. had, upon the 
reſpondent's paying the coſts of the former. trial, to be ul 
by the Deputy; and that the former verdict. e ta 1 
| they not be given in evidence Agen the new ali 


* 
"Ji 
155 + 


not p Sx TY upon any certificate of the Judge, who Ir. 


. LY — 3 


; ifſue, nor upon, any. affidavit or ſuggeſtion of any corruption & of 


| m;ſbchaviour either 1 in the j jury, or. the appellant or his 1117 
q an 
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lad it was contended, that the expreſſions in the appellant's 
11 anſwer and letters, upon which only it appeared that the 
5 trial was directed, were no evidence in law, to prove or 
{certain the annual value of the premiſſes in queſtion ; or if 
hey were, yet they were ſach evidence as aroſe long before the 
trial was had, and ſuch as being always in the reſpondent's own 
power, he might have produced at the trial, if he had thought 
That if a trial fo fairly and impartially had, and which 
vas admitted to be well and properly directed, was not to deter- 
nine the queſtion between the parties, as to the yearly value of 
the premiſſes, it was ſcarce poſſible to conceive what trial 
hould ; and for the Conrt to enter into the conſideration of the 
\uantum of ſuch yearly value, after they had directed it to be 
tried by a jury, and it had been tried accordingly, was in effect, 
to ſet aſide their own direction and decree, or at leaſt to make 
it vain and nugatory. And, that the ſetting aſide a trial at 
law ſo ſolemnly had, without conſulting the Judge who pre- 
fided at ſuch trial, and without the leaſt charge or imputation 
of partiality or corruption in the jury, or parties ; would tend 
very much to weaken and overturn that excellent part of the 
common law, trials by juries, and to create endleſs expence 
and vexation to ſuitors. It was therefore hoped, that the ſaid 
order of the 8th of December, 1725, would be reverſed and 
diſcharged ; and inaſmuch as the cauſes then ſtood for the final 


Lordſhips would be pleaſed to make ſuch order and decree, as 
the Court of Exchequer ought then to have made; namely, to 
order that the Deputy Remembrancer ſhould compute the pur- 


value of the premiſſes, as found by the laſt verdict, and carry 
on the account of intereſt and profits, purſuant to the decree 
of the 8th of Fune, 1724: That upon the appellant's payment 
or tender of the purchaſe money, as it ſhould be ſettled by the 
Deputy, the Teſpondent ſhould execute an affignment of the 
cales and premiſſes in queſtion to the appellant, or to whom 
be ſhould direct, with the approbation of the Deputy, and at 
luch time and place as he ſhould appoint : That the reſpondent 
ſhould procure all proper parties to join therein, and ſhould 
forthwith bring before and leave with the Deputy, the original 
caſes, and all other deeds and writings relating to the premiſſes: 


hat the reſpondent's croſs bill ſhould be diſmiſſed with coſts, 
Vor. III. 3 L 


and 


directions of the Court upon the equity reſerved, that their 


ohaſe money to be paid by the appellant, according to the annual 


1726. 


C. Talbot. 


Ox DER 
reveried 

in jart., 
Jour, vol. 23, 
P. 39» 


Caſe 32. 


p 366. ca. 19. 
2 Eq. ca. ab. 
241. ca. 26. 


T. Lutwyche. 


it manifeſtly appeared, that the yearly value of the land, 


appeal diſmiſſed with coſts. 


Viner, vol. 6. 
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and that the appellant ſhould have his coſts, both at law anda 


equity, to be taxed by the Deputy, and allowed and dedugg 
to him out of his purchaſe money. 


On the other ſide it was inſiſted, Ngo from the appelliy, 
bill, anſwer and letters, and all the proceedings in the call 


130 J. as found by the jury, could not be the full and 1 
value; and therefore a new trial was properly directed. Thy 
in caſe the value of the lands ſhould remain, fixed at Lol, jy 
ann. which it would be, without a new trial, the appel 
would become a purchaſor of thoſe lands for 1080. in 172 
when lands ſold very high, which coſt the reſpondent, with th 
appellant's privity, 1600 J. in the year 1716, when lands {i 
much cheaper, and which likewiſe coſt him 1101. for a renew! 
fine, and ſeveral conſiderable ſums in ene It vun 
therefore hoped, that the order would be aun and te 


Bur, after hearing counſel on this appeal, it was onbrzn 
and ADJUDGED, that ſo much of the ſaid order as prohibit 
the former verdi& being given in evidence at the new ti, 
ſhould be reverſed: And it was ORDERED. and declared, thi 
the appellant ſhould be at liberty to give the former verdict i 
evidence at the new trial: And it was further. ORDERED, tha 
a view of the premiſſes in queſtion ſhould vs vas as direttd 
at the former trial, 


Richard Maguire, 1 DADE: Appellant 


Richard Maddin, 3 *E ' 301910 Reſpondent 


I 72 F ebruBry, 1726. 


HE . in the month of April, 716 put tel 
goods and merchandize, to the value of 2000“. ſterling, 
122 board a ſhip of his, called the King David, then lying at th 
port of Dublin, to be ſent to, and fold at the Madira' ® 


other Spaniſh iſlands ;- and, at the requeſt of the _ 
empleo 
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under the age of 21, to be his Supercargo. and Factor, upon 
the reſpondent's engagement, by a note under his hand, that 


his ſaid ſon ſhould diſcharge his truſt faithfully and honeſtly. 
The appellant accordingly, on the 5th of April, 1716, gave 


and behaviour in the ſaid truſt ; and therein, among other 
things, ordered him to ſell his whole cargo for ready money, 
and to bring home with him ſuch ready money as he ſhould 
receive ; and if he could not ſell all the ſaid goods for ready 
money, and the wines of that ſeaſon ſhould not be good, that 
he ſhould barter ſuch of the goods as ſhould remain unſold, 
for the beſt Malmſey and Palm wines of the next ſeaſon, and 
bring them with him; and gave him directions how he ſhould 
diſpoſe of them at his return. | x 


In a few days afterwards, the ſhip failed from Dublin, and 
on the 17th of May following arrived at Fya/l, where the ſaid 
Jobn Maddin ſold part of the goods for about 75. ſterling, in 
ready money; and the reſt he bartered with one Thomas Ma- 
guire at port Oratauia, in the iſland of Tenerife ; and agreed 
with him, that he Thould give of the beſt Malmſey wines, the 
full value of the Cargb at a price to be agreed on, and if the 
price of wines ſhould not be broke at the time that Maddin 
was to embark them, then the price was to be ſettled by perſons 
to be named by him and the ſaid Thomas Maguire; theſe wines 
were to be ſhipped as early in the month of December, as any 
ſhip there ſhould. be loaded; and as many of them were to be 
2 the ſhip King David as ſhe could carry, and the 


appellant. 


This agreement with Maguire was made on the 22d of Auguſt, 
1716; and on the zoth or 31ſt of that month, Maddin cauſed 
the Maſter of the ſhip to ſet ſail, and he himſelf came away 
with her empty to Dublin; having left all the appellant's 


he had ſold ſome part of the goods ; without waiting for, or 
0 much as ſettling the price of the new wines, contrary to 
his (aid inſtructions, and alſo to the directions given by the 
appellant to one' Owens, who went with him, and whoſe in- 
ſtructions he often ſaw. | 7 

n 


employed John Maddin, the reſpondent's ſon, a young man 


inſtructions in writing to the ſaid John Maddin, for his conduct 


reſt were to be ſent, according to the orders of Maddin, or the 


effects behind him, and particularly the ready money, for which | 


224 
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— ſend another ſhip on purpoſe to Tenerife, to bring home the 


that the depoſitions of ſuch witneſſes taken in the cauſe, as bf 
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In conſequence of this conduct, the appellant was forced 9 


ſaid wines and money ; and was at a new expence of inſurance 
for her, though he had before inſured the King David, and 
was likewiſe at the charge of ſending another Supercargo; by 
which, and by the loſs of an early market, the appellant (uf. 
tained damages to the value of more than 400. ſterling, 


The appellant therefore, in Hilary term, 1717, brought his 
action on the caſe againſt the reſpondent, in the Court of King, 
Bench in Ireland; and aſſigned for breaches of truſt in the ſaid 
John Maddin, his not bringing home the appellant's ready 
money, for which he had ſold part of the cargo, and his bring. 
ing home the ſaid ſhip empty. But the reſpondent, inſtead of 
pleading at law, where alone the matter ought to have been 
determined, filed a bill againſt the appellant in the Court of 
Chancery in Ireland; and having therein ſet forth the agree. 
ment to make his ſon Supercargo to the ſaid ſhip, and his own 
note for his ſaid ſon's faithful diſcharge of the truſt ; and pre- 
tending, that he muſt examine witneſſes in the ſaid iſland of 
Tenerife, he prayed to be relieved in equity; and obtained an 
injunction for want of the appellant's anſwer, , which was after- 
wards ordered to continue, till the hearing of the cauſe. 


The appellant having anſwered, and iſſue being joined and 
witneſſes examined, (the reſpondent having not examined one 
witneſs beyond ſeas, tho' the only equity in his bill was, that 
he could not go to a trial at law, without examining witneſs 
abroad) the cauſe was heard on the roth of Fuly, 1723 when, 
upon opening the bill and anſwer, and without reading an 
proof on either fide, the Lord Chancellor was pleaſed to decree, 


reaſon of death, or any other lawful cauſe, to be made app 
by affidavit, could not be preſent on a trial at law, ſhould be 
made uſe of, and given in evidence for the plaintiff or the 
defendant, on any trial at law; and his Lordſhip reſerved the 
conſideration of coſts, till after the trial ; and ordered thc bil 
to be retazned accordingly. 


After this decree, the reſpondent put in a long ſpecial pk 
to the appellant's declaration ; but which not containing an! 
defence againſt the appellant's demand, he demurred to It; and 


4 


the 
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he reſpondent having joined in demurrer, the ſame was argued, 
and judgment given for the appellant. Whereupon a writ of 


jaquiry was awarded, and, by order of the Court of King's 
Rath, "was exectited? in the preſence of one of the Judges of 
it Court: And upon the execution thereof, the appellant 


culy proved; that by reaſon of che faid' Jobn Maddin's bringing 


auch the ip witholit fler cargo, the appellant ſuſtained mote 
han 2067, damages in the freight of the ſhip, which he ſent 


o bring home the Wines that Maudin ſhbuld have brought 
with him, and in the charges of inſurance, and a Supercargo ; 
ind 2004 more by reaſon of the loſs of the early market, which 


the King David would bare come to, if Maddin had ſtayed for 


nd received the new' wines, accbrding to his agreement with 


fk 1115 


be appellant only fix pence coſts, and fix pence damages. 


«a - £4 


de at liberty to enter up his judgment, and take out execution 


yas pleaſed to ſay; that he would have the faid cauſe ſet down 


Lordſhip, on reading only the weit of inquiry and the return, 


to grant the reſpondent a perpetual injunction, and to order the 
appellant to pay Hit his coſts, both at law and in equity. 


* 


102 
„ 
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1 


ing, that his caſe being properly triable at law, he ought not 
to have been hindered for near ſix years from proceeding in his 


the appellant had Ohtai ned a judgment, by which it was declared, 


to have been hindered from entering up his final judgment, 


Properly determinable at law, and accordingly ſo determined, 
You HE 200! mano agpiymirt orb —c i: 2110 


Maruire ; notwithſtanding which evidence, and altho' the 
judge, who was preſent, delivered his opinion, that the appellant | 
was damnified in the aforeſaid particulars, the jury found for 


| Oi ( 2 
On the 23d of January, 172 5, the appellant by his counſel, 
moved the Lord Chancellor, that the reſpondent's bill might 
e diſmiſſed, and that the appellant might have his coſts, and 
at law,” on the return of the writ of inquiry; but bis Lord ſhip 


in the paper of cauſes; which being accordingly . done, the 
lame was heard on the 4th of February following, when his 


and without reading any of the proofs in the cauſe, was pleaſed: 
The appellant” therefore, appealed from this decree ; inſiſt- 
«tion, by the injunction of the Court of Chancery: And when 


hat he had a right, and ought to recover damages; the appel- 
ant, however ſmall the damages given by the jury, ought not 


ad taking out execution thereon; but, as the whole matter was 


— 
0 — T — RS — Le) "XR 1 
n — — — — — > 2 — n —— Co * 
Y — 
— — — w — — — — — 


226 


x. & 
3 


1726. 


A cad 


P. Yorke, 
C. Talbot. 


DecrEE 
reverſed, 


Jour, vol. 23. 


p. 40. 


ſaved conſiderably by John Maddin: careful ard prudent manage. 


law: It was therefore apprehended to be but juſt and reafoahle 
in the Court of Chancery, to give the reſpondent his colts x 
| law; and eſpecially, as the conſideration of coſts wis refer 
That the parties were under a neceſſity of coming into à Com 
teſtimony of witneſſes, who were examined by commiſſion in 
proceedings againſt the reſpondent from the beginning, wer 
merely frivolous and vexatious, it was hoped, that the ordering 


the reſpondent his coſts, would appear to be very Juſt; and thu 


Wit 


Cales in Parliament. 


and as no fault or fraud was found in the appellant, the h 
againſt him ought to have been diſmiſſed with coſts. 


On the other ſide it was argued, that there was 10 * 
or foundation for the appellant's action 4 law againſt the reſpor. 
dent; becauſe it manifeſtly appeared, that N the appellant ha 
ment. That if judgment had not been obtained upon 4, 
demurrer, and if the action had been regularly tried by a jun, 
the appellant could have recovered nothing; and in that ©, 
the reſpondent would clearly have been entitled to his coſt a 


by the decree of that Court, until a trial at law ſhould" be hal 
of Equity, not being able to try the action ut law, witholi te 


the cauſe, and whoſe evidence could not be had viva vi! tpn 
the trial; and ſince it appeared to the Court, that the appellant 


therefore the decree would be affirmed, and the appeal diſmilkd 
Bux, after hearing counſel on this appeal, it was 0RDERED 
and-ADJUDGED, that the decree therein complained of ſhould 
ben reverſed, and the injunction diffolved : And it was further 
ORDERED, that the reſpondent's bill ſhould be diſmiſſed, with 
coſts to be taxed; and that the fame, when ſo taxed, ſhould 
be paid by the reſpondent to the appellant. 
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Jobn Bell Lane, Eſq; and the Right = = 
Hogourable Mer Viſcounteſs A Reſpondents. 
rel, doc bad 


2 234 F ebruary, 1726. 


IR George Tant. in the year 1649, purchaſed from Thomas 2 
Dutton, Eſqʒ; ſon and heir of Sir Thomas Dutton, Knt. the 2 . #4 
manor and lands of, Rathcline, and other lands in the county of 49": c. 1. 


Longford i in Ireland; and being thereof ſeiſed and poſſeſſed, 
was, in 1650, during his attendance upon King Charles II. in 
foreign parts, ouſted. and diſpoſſeſſed of the ſaid manor and lands, 


by means of the then rebellion in that kingdom; ; and r 
ſo diſpoſſeſſed until the year 1660. 


on the reſtoration of the King, and in the walt year: dig 
his reign, annog; Domini 1660, an act paſſed in the Parliament of 
England, wherein it was enacted, ** That the ſaid Sir George 
* Lane, his heirs, truſtees and aſſigns, ſhould have, hold and 
enjoy, and ſhould be, and was thereby adjudged to be in 
ſuch actual ſeiſin and poſſeſſion of the ſaid manors of Rath- 
celine and Liſduffe, with their appurtenances, as he was in 
on the 15th day of September, 1650 and ſhould and might 
* enjoy all other the lands, tenements and hereditaments, 
e wherein the faid Sir George Lane had any eſtate in poſſeſſion, 
* reverſion or remainder, on the faid 15th day of Septemòer, 
„ 1650, in as large, ample and beneficial manner, to all intents 
and purpoſes, as he the ſaid Sir George Lane, or any other 
* perſon or perſons in truſt for him, or to his uſe, had held or 
enjoyed, or of right ought to have held or enjoyed the ſame; 
and that all acts, ordinances, orders, attainders, records and other 
| Matters and things whatſoever had, made, tranſacted or done, 
o the prejudice of him the ſaid Sir George Lane, ſince the 
150 15th day of September, 16 50, ſhould be, as againſt the 
tad Sir George Lane, his heirs and aſſigns, void and null to 
«ll; intents and purpoſes, as if the ſame never had been.” 


„ heir of Sir Thomas Dutton, Kant. deceaſed ; and alſo of and 


of profitable land, be it more or leſs. Saving unto! all at 


By an act of dees paſſed in ee in the 14th ye; 
of King Charles II. commonly called the act of fettlemen, 
it was enacted, ** That it ſhould and might be: lawful to 2nd 
„ for Sir George Lane, Knt. his heirs and aſſigns, to have, 
% hold, poſſeſs, and quietly enjoy, to the uſe of him the ſaid 
Sir George Lane, his heirs and aſſigns, all the lands, tene. 
„ ments and hereditaments, wherein the ſaid Sir George Lan- 
* had any eſtate in poſſeſſion, reverſion or remainder, on the 
* 15th day of September, 1650; and alſo all the caſtles, manor;, 
lands, tenements and hereditaments, which he the aid $i 
% George Lane, or any other perſons in truſt for him, or to his 
* uſe, had purchaſed of, or from 7. homas Dutton, Eſq; ſon and 


Bc 3—X wm vo 


« from Sir John Norton of Rother field, in the county of South. | 
« ampton, Bart. ſituate, lying and being in the counties of 
« Longford and Leitrim, containing, by eſtimaation, 2650 actes 


«© every perſon and perſons, bodies politic and corporate, their 
« heirs, executors, ſucceſſors and aſſigns, (other than to the 
« King's Majeſty, his heirs and ſucceſſors, and other than b 
6 the faid Thomas Dutton and Sir John Norton, or any of then, 
« or the heirs, executors, adminiſtrators or aſſigns of them, c 
« any of them ; and other than fuch petſon and perſons; their 
* heirs, executors or aſſigns, as did or might claim, t to the ut 
« of, or in truſt for them, or any of them and other than i. 
« ſuch perſon and perſons, their heirs, exceutors and afſgns 
who ſhould not be adjudged innocent, according to the 
os qualifications of that act) all ſuch eſtate, right, title and 
C4 intereſt, either in law or equity, as wart or 1 of them hat, 
T * before the making of the faid at,” | 
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And in another act of Parliament, palſed i. in Pole in be 
17th year of his ſaid Majeſty's reign, commonly called the att 
of explanation, is contained a clauſe, enacting, That Sir Cent 
« Lane, and ſeveral other perſons therein named, and all'others 
$0 particularly provided for in the faid former act, and not 
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« viſions made for them, their heirs, executors and tm 
« ſhould hold and enjoy to them, their heirs and aſſigns, ll 
and ſingular the lands, tenements and hereditaments, in ant 
« by the ſaid former act ſettled, granted, diſp oſed and con- 


« firmed, or mentioned, meant, or intendel to be ſettled, 
4 40 granted 


A 


Caſes in Parliament. 
jo granted, diſpoſed and confirmed to them, their heirs and 
« affigns, and not already decreed away by ſuch decrees as were 
« hereby confirmed ; and all other the benefits and advantages 
« of this act, and the benefits and advantages in and by the 
« (aid former act, mentioned in any particular clauſe, or other 


« proviſo relating to them, or any of them, their heirs or 


« aſſigns; the benefit of repriſals, by the ſaid former act granted, 
only excepted. | 


In purſuance of theſe ſeveral acts, Sir George Lane, on the 
19th of February, 18 Carol: II. exhibited his claim to the ſaid 
manor and lands, before the Commiſſioners appointed for put- 
ting the ſaid acts in execution; and on the 1oth of March 
following, that claim was heard before the ſaid Commiſſioners ; 
and it then appearing, that the ſaid lands were ſeiſed and ſequeſ- 
tered in the time of the then late rebellion in Jreland, and 
thereby forfeited and veſted in his ſaid Majeſty, to the uſes 
in the ſaid ſeveral acts mentioned; the Commiſſioners thereupon 
decreed, that the ſaid Sir George Lane was lawfully entitled 
unto the ſame, to him and his heirs for ever, in free common 
ſoccage ; ſubject to a quit-rent of 29/7. 3s. 4d. per ann. payable 
into the Exchequer in Dub/in.—And, on the 26th of May fol- 
owing, the Commiſſioners certified this judgment under their 
hands and ſeals ; whereupon the premiſſes were granted and 
onfirmed to the ſaid Sir George Lane, his heirs and aſſigns for 


ver, by letters patent, bearing date the 18th of July, 18 Ca- 
a; II. 


Sit George Lane being ſo ſeiſed, by indentures of leafe and 
telenſe, dated the 3d and 4th of May, 1676, in conſideration of 
the marriage of his ſon James with Mary Compton, and of 20001. 
0 him paid, ſettled the faid manor and lands of Rathcline on 
truſtees, to the uſe of himſelf for life; remainder to his ſaid Son 
ames for life; remainder to truſtees to preſerve contingent 


ge in tail male, with remainders over. 


On the 13th of December, 1683, Sir George Lane, having firſt 
en Created Lord Viſcount Laneſborougb, died; upon whoſe 
cath, his ſaid ſon Fames, then Lord Viſcount Laneſborough, 
Fung heir at law of his father, and alſo a purchaſor under his 
un marriage ſettlement, took poſſeſſion of the ſaid manor and 
nds of Rethcline, which his father had enjoyed to the time of 


Vor. II. 3 N his 


emainders; remainder to the firſt and other ſons of that mar- 


230 


e his death, and received the rents and profits thereof, wiy,, 


1726. 


— , moleſtation, for upwards of thirty years. 


| the Court of Chancery in Ireland againſt Lord James, pretwy, 
| ing himſelf to be heir at law of Sir Thomas Dutton, and 1; ſuch 


about the 13th of December, 1683, died ſeiſed and polleſkd | 
ſeſſion, and had enjoyed the ſame ever ſince; that Sir Cm 


then ouſted, and fo continued until 1660: He alſo pleaded i 


rents or profits of the lands in the county of Leitrim.” 


Caſes in 2 arliam ent. 


* But, on the zd of July, 1718, the appellant filed his bil; 


83 - 4 —. — 8 


entitled to the manor and lands of Ratheline, and al ſo to the lo 


in the county of Leitrim; and therefore prayed a diſcovery g 


the purchaſe deeds, and that Lord James might account f. 
the rents and profits of all the ſaid lands, and deliver up to hin 0 
the poſſeſſion thereof. 1 


To this bill, Lord James put in a plea and anſwer; 2 
pleaded in bar to the appellant's claim, the ſaid marriage fette 
ment, marriage, and the portion paid, without notice af wy 


of the matters in the appellant's bill; that Sir George Las 
the premiſſes; and thereupon Lord James entered into t 
Lane was, on the 15th of September, 1650, in poſleſlivn, u 


three ſeveral acts of Parliament, decree, certificate and leta 
patent before ſtated ; and by his anſwer ſaid, he believed tu 
the 2000 J. marriage portion was paid to his father; and'th 
he, Lord James, never was in the poſſeſſion, or received tt 


This plea being argued on the 14th of November, 17 
before the then Lord Chancellor of Ireland, the ſame vv 
allowed; and thereupon the appellant replied, and witnele 
having been examined on both ſides, the cauſe was heard f 
the 15th of February, 1722, before the Commiſſioners for i 
cuſtody of the Great Seal of Ireland; when the appellant's chin 
appearing vexatious, the Court ordered his bill to be diſmiſſes; 
and in caſe he gave any further trouble, to pay the coſts of | 
ſuit. +" Fe 


But the appellant, notwithitanding this decree, procured 
cauſe to be reheard on the 19th of July, 1723, before the tax 
Lord Chancellor, who was pleaſed to order and adjudge, th 
the faid former order ſhould be affirmed. _ | 


— . — — 


Caſes in Parliament. 


The appellant being ſtill diſſatisfied, applied for and obtained 
further hearing, on the 7th of May, 1724, when offering to 
cad other evidence and proofs than what had been either read, 
or offered to be read on the former hearing and rehearing; the 
Court declared, they could ſee no reaſon to permit ſuch proofs 
to be read on this further hearing, and therefore refuſed the 


{zme. 


$0n afterwards, the ſaid James Lord Viſcount Laneſoorough 
died; but before his death he made his will, dated the 15th of 
October, 1722, and thereby deviſed to the Lord Biſhop of Bath 
and Wells, Hatton Compton, Robert Dormer, and James Middle- 
tm, Eſqrs; inter alia, the ſaid manor of Rathcline; in truſt to 
permit the reſpondent Mary, Viſcounteſs Laneſborough, to 
receive the rents and profits thereof during her life ; and the 
teſtator thereby declared his will to be, that his truſtees ſhould, 
with all convenient ſpeed, after the deceaſe of the reſpondent 
Mary, Viſcounteſs Laneſborough, convey, ſettle and aſſure the 
ſaid premiſſes to the uſe of the reſpondent John Bell Lane, for 
life; remainder to his firſt and other ſons in tail male; remain- 


der to George Fox Lane, Eſqr; for life, with ſeveral remainders 
ver. | | 


After Lord James's death, the appellant thought proper to 
appeal from all theſe ſeveral orders; and on his behalf it was 
ontended, that the marriage ſettlement pleaded by the late 
Word Laneſborough ought, as to him and the reſpondent Lane, 

bis heir and deviſee, to be conſidered as a voluntary ſettlement, 
he lands in queſtion being no part of the Lady's jointure; and it 
ot appearing, that Sir George Lane, from whom the eſtate moved, 
ceived any part of her portion, ſo that there was no reaſon to 
onſider Lord James as a purchaſor for a valuable conſideration: 
elides, his ſaying that he believed the portion was paid to his 
ther, was not ſufficient in this caſe; for he being the huſband, 
in entitled to the portion, and whether it was paid to his 
der, or himſelf, was a matter lying within his own know- 


bis nature, to have been poſitive; it being very different from 
he Cale of a purchaſe made by an anceſtor, where it may be 
Ibilicient for the defendant to ſay, he believes and hopes, to 
E the conſideration money was paid by the anceſtor. 
ir ktom the ſeveral acts of Parliament pleaded by Lord James, 

4 | Len fY 


P. Yorke. 
J. Willes. 


dgze: 
se; the averment of payment ought therefore in a plea of 
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Cates in Parliament; 


it appeared, that his father neither had, or could have the lext 
right to any of the lands in queſtion, but ſuch ag he hay 
purchaſed from Thomas Dutton and Sir John Norton, which of 


itſelf was ſufficient notice; and it became incumbent on Lord | 


James, and his Lady's friends, to have enquired what eſtate g 
intereſt Sir George Lane had purchaſed from Dutton and Nortn, 
which if they had done, it would have appeared, that he hat 


only bought a redeemable, or defeazable eſtate. Sinee therefor 


the acts ſo pleaded, gave Sir George Lane a title only to the 
lands by him purchaſed from the ſaid Thomas Dutton mi 
Sir John Norton, without mentioning any lands in particuly; 
and ſince Lord James had not proved,--os-even. in his fla. 
averred, that the lands in queſtion were compriſed in ſuch 
purchaſe; the appellant was well entitled to a diſconety d 


the purchaſe deeds, and of all the lands and denominato 


compriſed therein; and if ſo, the plea ought not to have ben 
allowed, nor the appellant's bill diſmiſſed. That Sir Tan 
Dutton and his ſons, and alſo the appellant and his mothe 
were proteſtants, and no ways forfeiting perſons, conſequenth 
not affected by the veſting clauſes in the acts of ,/ertlement-ad 
explanation; and it appearing, that Sir George Lane had only @ 
incumbrance on the lands in queſtion, and came firſt intoth 
poſſeſſion thereof, under a leaſe made by Sir T homas Dutton, be 
ought not in equity, to be allowed any greater benefit of lu 
grant or patent, than to protect his inc umbrance thereby ; and 
after ſatisfaction of ſuch incumbrance, and the expiration 
the leaſe, that grant or patent ought to be, conſidered as taket 


in truſt for the heirs of Sir Thomas Dutton... That the leg 


of time was ſufficiently accounted for by continual claims, a 
well excuſed by infancy, coverture and ſuch like diſabilitie l 
the intervals; and for a conſiderable ſpace, was well anſwered 
by the ſaid old leaſe. And laſtly, that the Court of Chance) 
ought to have permitted the appellant to prove his exbibit, 
viva voce, and to enter his proofs, as read; ; that he might hat 
been the better able to lay open his caie and proofs, fully. yp 
this appeal. It Was therefore hoped, that the Laid ſeveral. decrets 
or orders would be reverſed, and the plea over- ruled; fo that 

appellant might be at liberty to ſeek for a full diſcover 20 
-relief againſt the reſpondent. Lane the deviſee, who was Li 


come into the eſtate as a mecr volunteer. 2231 Ty | 


Cafes in Barliament. 233 


on the other fide it was only ſaid, that if the appellant was r 
epular in his appeal, yet for the | ſeveral reaſons contained W 
Lord James. plea, the reſpondents conceived, that the ſeveral c. Taber. 
orders appealed from un equitable and juſt, and ought thete- T. Lutwyche. 
re to be affirmed. | N | ts; ot; Hap 


AccoRDINGLY, after hearing counſel on this appeal, it Dacannc 
„ ORDERED and ADJUDGED, that the ſame ſhould be diſ- — 3 
wiſſed; and the ſeveral orders or decrees therein complained p. 7. 


f, affirmed. bro 


Arthur Square, f11 12 ry ” Appellant. Caſe 34» 
Dame Rachel Perſhall, Widow, Reſpondent. 
I. | 24th February, 1726. 


OHN Metcalfe, Eſq; having one ſon, Jobn, and two 
daughters, namely, the refpondent and Jſabella, and being 
eiſed in fee of an eſtate at Leeds, in the county of York ; 
made his will, in September, 1670, and thereby deviſed all his 
ſtate, both real and perſonal, either in poſſeſſion or reverfion, 
to Eleanor his wife, to diſpoſe of at her will and pleaſure ; out 
of which ſhe was give pottions to his ſon John, and to his 
youngeſt daughter Jabella, as ſhe thought fit and convenient, and 
made his ſaid wife ſole executrix, and ſoon after died. The 
ſaid Eleanor his widow, entered on the eſtate and quietly held 
and enjoyed the ſame ſeveral years. And in 1674, Jobn the 
fon died, under age and unmarried. ' a# e n, 


By indentures of leaſe and releaſe, dated the 2 1ſt and 23d of 
January, 1679, Eleanor the widow, for the conſiderations 
therein mentioned, conveyed all the ſaid premiſſes to John 
Bright, Eſq; and his heirs, whom ſhe ſoon after married. 


{/abella the youngeſt daughter, afterwards levied a fine of the 
| Premiſſes to the ſaid John Bright; and by a deed dated the 1 1th 
of November, 1680, declared the uſes of the ſaid fine to the 
7 Jobn Bright and his heirs ; and he held and enjoyed all the 
ud premiſſes during his life. 

Vor. III. | 30 In 
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her heirs; and the other moiety to the aid | 1/abella, Kare 
Widow of Abel DEP, during! her life, and after h be oy by 


| ir Wen 
of their bodies. | 553 
her huſband Brigbt, and ſoon after his ddakli the married obe 
the 6th of February, 1691, without the 2 of Mr. Hig 
ſhe conveyed her moiety of the ſaid premifie 


ſent of any huſband ſhe ſhould afterwards riarry'; and accord. 


1694, ſhe by the name of Eleanor Brooks,” widow, convey 


and. 1694, he and his wife Eleanor levied" a fine of the ſu 


. Caſes, in Parliament. 


In F cbruary, 1686, Jobn Bright made his will, and there 
gave one moiety of the ſaid eſtate to his aid wife Eleanor, 


th, t 


\ +}, 4+ 


W . a noledy of 'the premiſſes under the vill a 


Brooks ; who living but a ſhort time, ſhe on the 5th of Pebrups 
1691; married Ba/dwyn Higgons, but the very day before, wh, 


* 
s to | trukt ces; 


reſerving a power to herſelf to diſpoſe thereof, without the o Cop 
iogly, by leaſe and releaſe dated the 18th and 10th of Ofttbe, 


the ſame. to truſtees and their heirs, * the ſeveral truk 
therein mentioned. 


= Sp. 
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.. Baldwyn Higgons, knowing dog of the deeds of "tj 


moiety ; and by deed dated in November, 1698, declared the us 
of the ſaid fine to the ſaid Eleanor, during her life 5 and aſi 
her death to the ſaid Baldwyn, during his life, and to other uſs 
there; EAN ſpecifiedi; In which deed, E/anor reſerved a power to 
herſelf, by any weiting. under her hand and ſeal; to revoke the ſul 
uſes and declare any other uſes. And by her will, under bal 
and ſeal, dated in January, 1702, ſhe did revoke thoſe uſe 
and deviſed her moiety of the faid eſtate to one Mary Cox, and 
her heirs; - who by writing under her hand and ſeal, dated the 
21ſt of Jonuary, 1702, declared her name was uſed. in the fi 
will, in truſt for the faid Baldwyn Higgons ad his heirs; 20d 
F@yenanted, that Higgons and his heirs ſhould nj Je oy the fa elur 


* * Fanuary, 1: 1702, "Rn Higgons _ aan * her 
death, Ban Nen, the ſurviving truſtee in the deed of OXttker 


1694, entered upon the ſaid moiety, and received the rents ind 
profits thereof for ſeveral years, and kept the ſame from the (id 


| Baldwyn Higgons ; and the other mojety was all along 1 7 the 


death. of Fohn Brigbt, and under his will, received by T al | 
Dur, den. during her life, and after her death by Fobn Wil: 
/ n and Thomas Harrington, who married her ſaĩd two daughter 


ow. 


Caſes in Parliament, 1 


In Hilary term, 1707, Balduyn Higgons brought a bill in L555 
Chancery againſt the ſaid Baniſter, Whilton and Harrington, to as 
et aſide the deed, of truſt made to Baniſter; and that Hipyoms 
might have his moiety. of the ſaid eſtate, and an account of the 
rents received fince his wife's death : And upon hearing that 
cauſe on the 28th of February, 1710, the Court declared there 
was a fraud apparent in the ſaid deed, and decreed that Baniſter 
ſhould convey the ſaid moiety to Higgons according to the uſes 
or the deed and fine in 1698, and that Banifter ſhould account 
before a Maſter, for what rents he had received for the faid 
moiety ſince the death of Eleanor, and pay the fame to Hi gon. 

And in conſequence of this decree, the Maſter by his reatlre 
dated the 27th of February, 1711, certified that there was due 
from Ban Mer, for rents received by him out of the ſaid moiety 
5170. which the Maſter directed him to pay to Higgons. 
Banifter accordingly. paid him 2007. and was to pay him the 
reſt at ſuch future days, as were agreed upon' DEPween them. N 


In November, 17 1 2, the reſpondent exhibited bee: bill in 
Chancery, againſt. the ſaid Balduyn Higgons, - and Sir Thomas 
Perſhall her. huſband, and thereby claimed one moiety of the 
fad Jahn Metcalfe's eſtate, as one of his daughters and coheirs ; ; 
luggeſting, that her ſaid. father was uon compos mentis at the time 
of his death, and ſo not capable of making any will; and that 
Eleanor Metca 1/e-her mother had no right to the eſtate, or any 
pow-er to convey. the ſame to Brigbt and Higgons; and therefore 
prayed, that the faid deeds. made by her mother, under which 
Higgons claimed ,Amoiety of W faid on wash be ſet ic 


10 this bill Hi irgons p put. in, | bis dies and thereby infifies 
on his title to the ſaid moiety, and on his ſaid decree for the 
ſame; and ſoon after died in poſſeſſion, before any thing more 
Was , in that cauſe. ut being indebted to the appellant 
on a judgment for 500d. and in other debts amounting to 200“. 
more, as appeared by an account ſtated under his hand; ; he, i in [| 
hens, 1713, aſſigned to the! appellant 250/. part of the money | 
due from Banifter, and directed Bani Mert to bay the fame, towards | 
fisaQion of the ſaid judgrheny debt, We Oe 


A 18 P le 


5 AY M dis. 
* n 1237 2. WY G6 * 


| * Mey, 171 3. ne made his will; and Abe lech e the | 
ad Premiſſes to, Arubur Lale and George Too, and thei? heirs, || 
10 aruſt to, be, old. for payment of his debts and legacies; and 
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Caſes "up parliament, 


appolated them executors : But Lake and Took refuſed to mM | 
18 will, Or act in the truſt 3 and thereupon. one Catberins 4 
Farnham, widow, a reſiduary legatee, took out etters of elm. 
niſtration to Higgons, with his will annexed. 


11 — - 


In Michaelmas term, 1713, the appellant exhibited his b. bill in 
Chancery againſt the ſaid Arthur Lake and George Tool the truſtees, - 
the ſaid Catherine Farnham, Lady Perſball and George Bale 
and others; praying to have the eſtate ſold purſuant to the (aid 
Baldwyn Higgons's will, for payment of his debts and legacies; 
and that the appellant might be paid his debt when the ella; 
was fold, and might have the money remaining: in Banter; 
hands paid to him in part of his ſaid debt. 


S013 
th Eaſter term, 1717, the FRE Pet 40 bill "mY 
revivor and ſupplement againſt the ſaid Catherine Farnham, 
Arthur Lake, George Took, the appellant and others; fatin 
the will of the ſaid John Metcalfe her father, and. infiſling, 
that he was non compos mentis at the time of making the ſunt 
And in this bill, as well as in her anſwer to the appellant's bil, 
ſhe inſiſted, that the ſaid will was a forged will, and made ad 
contrived by Higgons and one Ward; and therefore; prajed 
that the defendants might ſet forth what title they had to th 
moiety of the ſaid eſtate, of which' Higgons, died in paſſeſſn | 
The appellant by his anſwer to this bill diſclaimed any other 
title to the ſaid moiety, but only as à creditor of Higgons; al 
prayed that the ſame might be W and his ved py 1 10 
to the will. 1 ig $469, i aoMaon ava with 


Both theſe eauſes . at ige, and HP . 00 
were heard on the 24th of January, 1718, before. a 
Chancellor Macclesfield ; when it was ordered and decreed, .tht 
the reſpondent ſhould proceed to a trial at lau at the next In 
aſſizes, in an ejectment, to which the appellant was to: fff 
and plead to iſſue, and to admit that John Mercalſe died tals 
in fee, and that the reſpondent was one of, his. coheits, 
entitled to a moiety of the eſtate not diſpoſed of by deed. 
will: And the defendant Baniſter was ordered to pe. 
reſpondent 1507. and to the appellant 100 J. out of the rents 1 
profits of the eſtate, in his hands, in order to ate them 


1. 


N to ſuch trial. | 2 1 1120 


Caſes in Parliament. 237 


The appellant being adviſed it was neceſſary for him to prove Fr 
de aid Jobn Mercalſes will at the trial, and the original will | 
ing by order brought into Court; he on the iſt of Fry, {7 
10. moved the Court that the ſaid will might be delivered 
bim, to the end he might ſhew the ſame to ſome perſons who a 
we likely to know the hand- writing of the witneſſes thereto, 

ey being all dead ; but it was then ordered, that the will. 
zuld be delivered to ſuch perſon as the reſpondent ſhould 
;nk proper to be intruſted with it, to be nominated by her in 

10 days, and to remain in his hands, in order to be ſhewn to 
ch perſons a8 the appellant ſhould deſire. But the appellant, 
e want of having the will delivered to him, in order to be 
ried down into St afurdſbire, to ſhew to ſome perſons there, Who 
ere acquainted with Sir Thomas Perſhall's hand-writing, he 
ing a witneſs to the ſaid will, was not prepared with witneſſes 
go down to the aſſizes at York, to prove the {aid Sir Thomas 
rſpall's hand- writing; and therefore, on the 11th of Fuly, 
719, at leaſt a week before the aſſizes, the appellant gave 
tice to the reſpondent's agent and ſolicitor, in writing, that 
could not appear at the aſſizes, to make any defence at the 
il, for want of having Mr. Mercalſe's original will, to ſhew 
ſome perſons who were acquainted with Sir Thomas Perſhall's 
nd-writing ; and accordingly, the appellant did not go down 

d York, or make any defence at the trial; ſo that the reſpon- 
at obtained a verdict by default. Wl | 


U TH ISI IIe £41 OJ 135: 1 | 18 
On the joth of December, 1719, the. cauſes were heard on the 
quity reſerved; hen it was decreed, that the Lady Per ſhall | 
ould have poſſeſkon of the moiety of the eſtate in queſtion ; 
d that the receiver formerly appointed by order of the Court, 
ould acevunt before a Mafter, and pay to her all the rents in 
hands; and that Baniſter ſhould alſo account for and pay to 
e reſpondent all the rents in his hands, and he was to be 
lowed the Igo. which he had paid Lady Perſball, and alſo 
ol, which in the decree was ſaid to have been paid to the 
pellant, purſuant to the order made on the former hearing: 
0 the eppellant Wis to pay 404. coſts to Lady Petſhall, which 
nas ordered to pay to Baniſter, and a perpetual injunction 
as ordered to quiet the reſpondent in poſſeſſion; and the 
wert having received the ſaid 1204. in order to make his 
ence at the trial, he was ordered to pay the ſame to the 


oor: And it was further ordered, that' the appellant's | 
o. III. 


3 F croſs 
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#oſts'to be taxed; and that the appellant. thould pay th 
dent the coſts of the ſuit wherein ſhe was plaintiff, to, be ten 
by the Maſter; and that all the deeds and writings belong; 
co the ſaid moiety, ſhould be brought before the Maſter, » 

| that the will of Mr. Metca le ſhould be ile with the = 


and had fince been attended with this further bad peas 
a wo the will was now pretended, by the reſpondent to beat 


Court of Chancery, and what other ſums he had peſore receiſh 
of Baniſter „and likewiſe to have had the money remaining j 
Baniſter 5 hands at the time of Higgons's death ; or at lealt þ 
much as would make up the 2 Fol. aſſigned to him by Hyg 


., Caſes in Paritament, 
croſs bin, as to the reſpondent, ſhould ſtand: diſmig Ned, wi 


© Teſpoy, 


SG © 4 


e to the further order of the Court. 8 


1 


** lo 8 an enjoyment, id when al 5 NYT I 10 & 
will were dead, the appellant, who had no other claim upon th 
eſtate, but as a bond fide creditor for money actually advanced v 
Higgs, who was himſelf above 20 years in quiet polſſion 
the premiſſes, ought not to have been decreed” to g0:toa til 
upon the validity of this will; and more eſpecially, fers T 
Thomas Perſpall, the reſpondent's own huſband, was one of th 
- witneſſes thereto. That if the trial had been properly c direct. 
yet the original will, which the appellant was to ſupport: 
ſuch trial, and under which he was to make his defence, oup!t 
to hive been delivered to him, and not to ſuch perſon, as th 
reſpondent ſhould name ; ſhe claiming. the premiſles.i in. * 
as one of the coheirs at law of her father, the teſtator : A 

tho this order for the delivery of the will, was the reaſon 4 
the appellant could not defend himſelf at the trial; ; yet the yerdi 
then obtained by default, was apprehended to be the a) 
foundation for decreeing a perpetual injunction againſt hin 


5˙ by the decree it was expreſſly ordered to be left with, f 
"Regiſter of the Court of Chancery, but which had never be 
done. That the appellant ought to have. retained the. mou? 
paid him by Ban Aer, in part of what was ordered him byk 0 


id © wk; of his 1 ad if there \ was not Sufficient | for bt 
N 1 3 e purf 


ene it teh. ae % 

Takes in Parliament. 
purpoſe, the reſpondent ought to have paid the appellant the 
nen Which ne et of ee Fe even it ting roſpon- 
dent had made out a good title to the premiſſes in queſtion, 
yet the ought not, under the circumſtances of this caſe, to have 
had an account of the rents and profits for any longer time, than 
from the filing of her bill in 1712; but the rents and profits 
received by Higgons, prior to that time, or by any other perſon 
for his uſe and benefit, ought to have been applied towards 
ſatisfaction of his Juſt debts. That conſidering the whole cir- + 
cumſtances of the caſe, and that the appellant was a bona fide 
creditor ; that there had been above forty years poſſeſſion under 
Metcalfe's will ; that there was but one verdict in favour: of the 
reſpondent, and eyen that obtained by default, in the manner 
before mentioned; it was apprehended to be exceedingly hard 
to decree a perpetual injunction, to quiet the reſpondent in the 
poſſeſſion of the premiſſes, and not leave the appellant to pur- 
ſue his remedy againſt her at law, as he could, for the recovery 
of his juſt debt. But in all events, his bill ought not to have 
been diſmiſſed with coſts, nor ought he to have been decreed to 
pay the reſpondent the coſts of the cauſe wherein ſhe was the 
plaintiff. And therefore it Was hoped, that the ſaid ſeveral 


decrees and order would be reverſed, __ | 
n the other "fide it was contended, that the will; never C. T.lbet. 
RIEL FEET Atnes! S 4 I'S; Jars it 13 2 4 4 * | | 
having been proved, an the witneſſes examined in the cauſe w. Hamil- 
havi <tr ora dt ieee, ef. HOT HADIR TSS ton. 
having convincingly proved Metcalfe s inſanity, at the time of 
1g 35 TSATRH eee, eee 5 
the pretended execution of this will; the Court very juſtly 
41 2 DU 41 0 4 1. Narr . BA | 9 | ; , 
refuſed to intruſt the original will, which laboured under ſuch 
Nrn. 
the a ) ellant, in order to prevent any 
ll uſe which might have been mide of it; but directed it to 
perſon nominated by the reſpondent, 


ET. 


0 
1 


1 hand. 
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| Staffordſhire, Freeman, in whoſe hands it W offered to 9 


Court of Chancery; but Eleanor, the pretended deviſee and 


' deceaſed, died inteſtate. That the appellant made no attempt 


appellant might have already paid, ſhould be rope to him al 
| the W. % 


hand. That if it had * neceſſary to carry the will into 


there with it, for ſo ſmall a ſum as five guineas; and af he had 
in any manner miſbehaved himſelf, the appellant might, and 
probably would have applied to the Court, when proper direc. 
tions would doubtleſs have been thereupon given. That this 
will was neyer proved, either in the Spiritual Court, or in the 


executrix thereof having renounced, adminiſtration was granted 
to William Ward, one of the pretended witneſſes to the will 
who, upon that occaſion, muſt have ſworn that he believed the 


to prove the will, or examine any witneſſes theteto, befor ths | 
cauſe was heard; and tho' he was indulged wich an-opportiwnity/ 
of making proof thereof at the trial, yet he did not think fi 
ſo to do, or even to make any defence, nor to move for a ney 
trial, when the cauſe was heard upon the equity reſerved; bu 
by his acquieſcence under the laſt decree,” had induced de 
reſpondent, relying upon the juſtice thereof, to ſell the eſtate 
for a valuable conſideration; And therefore it was hoped, tha 
the decrees and order would be affirmed, and ſhe ROY i 


with coſts. 


AFTER hearing counſel on this appeal, it _—_ oDERD. 
and ADJUDGED, that the orders or decrees, therein, complained 
of, of the 24th of January, 1718, and the iſt of Zuly, 1719, 
ſhould be affirmed : And it was further D RED and ADJUDG- 
xD, that ſo much of the decree of the 1oth of December, 1719 

as directed coſts in equity to be paid by the appellant, in eitbe 
of the two cauſes, ſhould be reverſed; but that the lane 
decree, in all other reſpects, ſhould. be affirmed : And it ws 
further oRDERED, that what of the ſaid colts in equity, the 


es a Ford Parton car 
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075 n9dv 
is Majeſty” $ Attorney. general Nr ee dds 
Relation of the Maſter, F. ellas and 
Scholars of WA Jobn 8 College i in the 0 Reſpondents. 


Piverſity of & 1 
28th F ebruary, 1726. 


[7ING/ Edward VI I. by letters patent, dated the roth of Bunb. 215. 

K . February, 1852. founded a free grammar ſchool in 

jrewſbury, in the county of Salop, for the inſtruction of youth, 

2 confiſt of one Schoolmaſter, and one Under-ſchoolmaſter, to 

ontinue for ever and for the maintenance of the ſaid ſchool, 

granted to the then, Bailiffs and Burgeſſes of the town of Shrewſ- 

bury, and their - ſagceſlors, | the tithes. of ſeveral pariſhes and 

nds therein mentioned, worth 287, per ann.; and gave power 

ilſo to the ſaid Bailiffs and Burgeſſes, and their ſucceſſors, of | 

aming and appointing a Schoolmaſter and Under-ſchoolmaſter [ 

of the ſaid ſchool, as often as the ſame became void; and that 

the Bailiffs and Burgeſſes, with the advice of the Biſhop of 

itchfeld and Coventry for the time being. ſhould and might 245220 

make fit and wholſome ſtatutes, and ordinances i in writing, con- tas 

Wcerning the ordering, government and direction of the School- 
maſters and ſcholars; and the ſtipends of the Schoolmaſters, 

ad other things touching the government, preſervation and 

diſpoſition of the rents and revenues appointed, or to be ap- 

pointed for the füpport of the ſaid ſchool; which ſtatutes and 

ordinances, Ks es made, ſhould be kept inviolable for ever. i 


Þ — - _—_ 1 a gs, Aus 
— U —LWhL— nn > i ESTs — 


Queen Blaaberb, by indenture dated the 2 zd day of May, 


* 


—ꝝDœ§ —.ͥͤ— — — — —— ͤ u— 


in the 13th year of her reign, and made between her and the 
Lallifts and Burgeſſes of the ſaid town of Shreuſbury, for the 
iWancement ang! better maintenance of the ſaid grammar ſchool, 
n tor the maintenance of divine ſervice in the ſeveral chapels 
therein mentioned, did grant unto the ſaid Bailiffs and Bur- 
Nestes, and their e the reverſion of ſeveral tithes and 
eme nts therein mentioned; and in conſideration thercof, 

Bailiffs and Burgeſſes for themſelves and their ſucceſtors, 


Vor. III. 30 did 


— 
—— —— 
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ſhould be taken in that behalf by Thomas Aſhton, Clerk, thy 


Litchfield ſhould! make concerning the ſaid” revenues; With | 


Maſter and Fellows of St. John's college in 'Cambrithe, u 


2 had, by advice of the ſaid Biſhop, made orders in writn 
f 
according to the effect of the Queen's letters patent, with 


annexed, and uſe all the lawful means to enn the bran 


And the other, conſiſting of thirty eight ordinances, or bye- n 


manners and learning, as alſo the election, admiſſion, expulla 


Cafes in Parktament. 
did covenant with the Queen, her heirs and ſucceſſors, to ea 
ploy and n the reſidue of all the revenues, __ Por den 


ali. 


Edward VI. according to ſuch orders and beate : 


Head Schoolmaſter ; and if he died before, then according 
ſuch as the Biſhop of Litchfeld and Coventry, and the Deans 


proviſo, if the Bailiffs and Burgeiles did not perforn tie 
covenants, for the Queen to re- enter. 


By indenture tripartite, dated the bird js of Kess i is 
made between the Biſhop of Lirehſield and Coventry of 11 
part, the Bailiffs and Burgeſſes of Satop of the ſecond put h. 


Mr. Aſpton, then late Head Schoolmaſter, and Mr. Lawrm,| 
the then preſent Head Schoolmaſter, of the third "part; 
reciting the ſaid former grants, and that the Bailiffs and Bu. 


or the government of the ſchool, purſuant to the grntd 
King Edward VI. And that Mr. 4/br0n had made often 


by * 


fraud; it was agreed by all the parties to this indenture, t 
perform the ſaid orders and conſtitutions in the ſchedules ther 


thereof. 


To this deed, two ſets of ordinances were annexed ; 912. 0 
made by Mr. Afton, with the approbation of the Bailifs a 
Burgeſles, and the advice and conſent of the Biſhop of Lit 
field and Coventry, conſiſting of twenty one ordinances, c. 
cerning the revenues and other matters relating to the ſchool: 


made by the Bailiffs and Burgeſſes, with the conſent of th 
Biſhop and Mr. Aſbton, concerning the government, quali 


and other things relating to the Schoolmaſters and {cholas6 
the ſaid ſchool. 


By the ſeventh Wars made by the Bailiffs and Butgeſe. 
it was ordained, t there ſhould be three Schoolmalt 


called the Head Schoolmaſter, the Second Schoolmaſter, 17 * 
hird 


Caſes in Parliament. 


Third Schoolmaſter ; and when any of the three rooms of the 
Cid «hoolmaſters ſhould be vacant, the other Schoolmaſter or 
schoolmaſters ſhould forthwith give notice to the Bailiffs of the 
town, which Bailiffs ſhould have the nomination and appoint- 
ment of the ſaid Schoolmaſters, with the advice of the Biſhop 
of Litchfield and Coventry, for the time being, according to the 
tenor, true meaning and effect of King Edward VI. 's patent: 
Nevertheleſs to the intent, that ſuch School maſters might be, 
fom time to time, elected of ſuch as ſhould be beſt able to 


ould be ſcholars in the ſaid ſchool, if any ſuch there ſhould 
be; it was ordained, that the Bailiffs of the ſaid town ſhould, 
rom time to time, within twenty days next after ſuch notice 
o them given, give advertiſement and knowledge of ſuch avoid- 
ance to the Maſtet and Fellows of Sr. John's college, with requeſt 
to them to elect and ſend to the ſaid Bailiffs, one able, meet 
and apt man for that purpoſe, with the teſtimony of his con- 
verſation, by letters under their ſeal of office, to be by them 
elected for ever, under the ſeveral qualifications, and in manner 
and form following, viz. of ſuch as were, or ſhould be born 
within the town of Salop, being the legitimate ſon of a Burgeſs 
there, and having been a ſcholar in the ſaid free ſchool, if any 
ach there ſhould be: And in default thereof, then of ſuch as 
were, or ſhould be born within the liberties and franchiſes of 


town, being the legitimate ſon of a Burgeſs there, and having 
been a ſcholar in the ſaid ſchool, if any ſuch ſhould be: And 
in default thereof, then of ſome ſufficient man, born in the 
county of. Sa/op, and brought up in the ſaid ſchool: And in 


default thereof, then of ſome ſufficient man born in any other 
. county. | ; 


raſter ſo to be appointed, at his coming from the college, 


ould firſt repair to the Biſhop of Litchfield and Coventry, to 
be by Lim allowed and ſworn „according to the ſtatutes of the 
wh ; and then to bring with him the faid Biſhop's teſtimonial, 
be pf Dad and feal, and then to be allowed of by the Bai- 


ſh 


| Wer 5 . . . . 5 * 
were lorthwith to certify ſuch cauſe of their miſlike to the 


, 
[4 
Py 


Fr 
ner 7 
end Fellows of the faid college ; and thereupon they 


Were 


Pupply thoſe functions or rooms, and of ſuch as had been, or 


he ſaid town, or in the abbey Forgate, adjoining to the ſaid 


By the eighth ordinance. it was ordained, that the School- ' 


3 ſhould fo think worthy of him; and if the Bailiffs+ 
d millike of ſuch perſon, upon cauſe reaſonable, then they 
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were: to make a new election in form aforeſaid,” of 401. 
Schoolmaſter or School maſters to ſupply the room 10 void, 55 
ni to commend and ſend to the, Bailiffs as aforeſaid, 


Baritamert. 


£8: | y io 2551 

il Jah. 1723. 5 80 e Hygh 8 Ciel, 
to be Head Mafter of the ſaid ſchool, upon the reſignation df 
Mr. Richard Lloyd. And in Michaelmas term following, u 
information was filed in the Court of Exchequer by the ke 
torney-general, at the relation of the college, againſt the appel. 
lants and the faid Mr. Owen; ſetting forth, inter alia, th 
ſeveral matters before mentioned; and that upon a vacancy of 
Head Maſter of the ſchool in June, 1723, the appellants, Vith 
out any advertiſement, or notice, given to thg reſpondents, oc 
a-teſtimonial from the Biſhop, unduly: placed Mr. Owen, in the 
ſaid ſchool, who was not a maſter of arts, or of any ſtanding in 
either of the univerſities, or in any reſpect. qualified. to be 10 
Maſter, according to the ſaid ſeventh and eighth ordinances 
and therefore ; prayed, that the appellants might diſcover, the 
premiſſes, and ſet forth all the ordinances, and! how. the Schodl 
maſters had, from time to time been choſen,, and whether they 
had not been always recommended by the college; and tha 
they, might diſcover all deeds,” grants and other entries c 


memotandums, relating to the elections of Schoolmaſters by the 


ſaid college; and that the School maſters might be elected, fron 
time t6 time, purſuant to the ordinances, and that the (aid 
ordinances, or ſuch of them as appeared reaſonable for gore: 
ing and ordering the affairs of the fchool, Fo et be een aer 


15 the decree of” the Conrt, FR 11 12030. S112, 
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'To this information, the appellants put i in n their anſwer unde 
their common ſeal, - and. thereby confeſſed the ſeveral grant 
and the ſaid indenture tripartite, with the ordinances thereto 
annexed ; but inſiſted, that by the charter of King Edward . 
they had the ſole power of nominating the Head and Seco 
Schgolmaſters of the ſaid free grammar ſchool, excluſive of the 
Bithop of Litchfield and Coventry and the DT and they 
admitted, that they did refuſe to give advertiſement to ts 
college, to ſend, a, fit perſon. to ſucceed Mr. Lid. as by 


Schoolmaſter. 


—_ 
- 4 &w 


On the 16th of May, 1726, the cauſe was heard before the 

ad Chief Baron Gilbert, Mr. Baron Price, Mr. Baron Page 
ad Mr. Baron Hale; when, upon reading the charter of Ed- 

1-4 VI. the grant of the 13th Eli. and the indenture tri-- 
urtite of the 2oth Eliz. with the ſeveral ordinances or bye- 

ss thereto annexed, and likewiſe an antient book of entries of 
»yeral letters, and other original letters from the Bailiffs under 
heir corporation ſeal, and hearing what was alledged by counſel 
oa both ſides; the Court declared the ſeventh and eighth ordi- 
T .nces or bye-laws to be juſt and reaſonable, and made purſuant 

o the intent of the ſaid charter of King Edward VI. and there- 
pon unanimouſly ordered, adjudged and decreed, that the 
clators ſhould ele& a fit perſon, purſuant to the directions 
ziren by the ſaid ſeventh and eighth ordinances ; that Mr. Owen, 
he then Head Schoolmaſter, not being choſen purſuant to the 
aid ordinances and charter of King Edward VI. ſhould be diſ- 
laced; and that the Mayor and corporation ſhould proceed 
forthwith to a new election of a Head Schoolmaſter, purſuant 
to the direction of the ſeventh and eighth ordinances or bye- 
ws; and ordered coſts to be paid to the relators, to be 
axed by the Deputy Remembrancer. 


the ſole power of appointing. the Schoolmaſters was granted 
to the Bailiffs 'and Burgeſles, and their ſucceſſors; and that 
the power thereby given them, with the advice of the Biſhop 
of Litchfield and Coventry, to make ordinances and bye-laws, 

ected only the order, government and direction of the ſchool, 
the ſtipend and ſalary of the Schoolmaſters, and otHfr things 
relating to the ſchool, and the rents and revenues thereof ; but 
nat to the election or appointment of the Schoolmaſters. That 
bo alteration, as to this election or appointment, was made by 


the indenture of the 23d of May, 13th Eli. but all that the 


appellants predeceſſors thereby covenanted to do, was to pay 
the ſeveral ſtipends therein mentioned, and to indemnify the 
g Crown againſt the ſame, and to employ the reſidue of the reve- 
nuts for the better maintenance of the ſchool, according to fuch 
orders as ſhould be taken by the faid Thomas Aſhton ; or if he 
died before any ſach orders, then according to ſuch as ſhould 

de taken by the Biſhop and the Dean of Litchfield, It was 
inerefore inſiſted, that the power of appeinting Schoolmaſters, 

Yor. III. ot which 


From this decree, the corporation appealed ; and on their c. Talbot. 
dehalf it was contended, that by the letters patent of Edward VI. J. willes. 
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which, by the letters patent of Edward VI. was veſted in 


Bailiffs and Burgeſſes, ſtill remained i in the appellants; for k 
being a truſt repoſed by-the Crown, i in the Bailiffs and Burgeſſe 
and their ſucceſſors, they could not diveſt themſelves of fat 
power, or transfer it to any other perſons; conſequenthy t the 


the ſeventh and eighth ordinances, which, were endeavoures: 9 
be eſtabliſhed by this decree, ſo far as they, concerned there, 
tion of the Schoolmaſters, were, abſolutely. null and void 


not being warranted by the letters Patents but * Tepupny 


3.514.355 


thereto, and contrary: to Yep be Wong 
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The the other fide it was argued; that che 3bräbnsbsesi * 
by the Bailiffs and Burgeſſes, with the conſent of the Bichop d 
Litchfield and Coventry, and thoſe. made by Mr. Aston ut 
ſtrictly purſuant to the tenor of the charter of King Edu 
and were put into writing according to the directions ef du 
charter; and that no olterations! were therein made; ſave-only, | 
that the Queen having by her grant given an additional tene 
of 300 J. per ann. to the ſchool, and for other pibus purpoſs; 
inſtead of two Maſters mentioned in the firſt charter, 15 fohbdl 
was then enlarged, and another Maſter added! thereto! Tln 


theſe ordinances had been ſtrictly obſerved by - all the Bailif 
and Burgeſſes, for the time being, and ſince by the Mayerio 
Salop; for 150 years and upwards and the Bailiffs or Mayor 
conſtantly gave notice of the vacancy of a Head'Schoolmalt, 


to the Maſter and Fellows of St. Fobr's college, in order f 
N — to elect a fit perſon, according to the Tefenth- and cight 
ordinances ; as appeared by the entries of letters to and from ir 
college for that purpoſe, . ever ſince : Nor was there one inſtatc 
of a Head Schoolmaſter being otherwile elected, till the preſent 
That Mr. Lloyd, the laſt Head Schoolmaſter, was obliged by 
decree: of the Court of Chancery, to ſurrender his place, fr 
breach of the ſixth ordinance; 
no Head Maſter of the ſaid ſchool can be capable of having 


any cure of ſouls, and at the ſame time keep the ſaid ſchool; 


wherein it is ortlained, ” Thi 


which plainly ſhewed, that the Mayor and corporation apf 


hended the ordinances to be juſt, and till in force. 


That the 


ordinances had alſo received the ſanction of the Court of CW 


cery, ſo long ago as the 11th of 


James J. when in 4 0 


between the then Head Maſter of the ſchool and the Bailiff 6 


the town, relating to ſome miſdemeanors of one Gittings ® 


deco 


- wc. FAA 


Caſes in Parliament. 


Second Maſter, in bredch of the ordinances, the Lord Chad cir 


Elleſmere decreed, That the ſaid Gittings ſhould depart from 
« the ſaid ſchool, and that the Maſter and Fellows of Fe. 


« fobn's college ſliould forthwith be acquainted therewith, and 


« proceed to a new election for that purpoſe, according to the 
«rue; meaning of the ſaid ordinances.” That it might be of 
miſchievous” conſequence, to ſuffer the corporation to. depart 
{om theſe ordinances, and thereby get to themſelves the entire 
nomination and election of the Head Schoolmaſter ; for by the 
$1 indenture and ordinances, the Head Schoolmaſter is in the 
mature of a truſtee, or check upon the corporation, that the 
rovenue of the ſchool may not be miſapplied, or embezzled ; 

or the pteſervation of which, the Head Maſter, by the follow- 
ing ordinances, hath the chief management and government: 
Ry the ſixteenth ordinance; made by Mr. Aſhton, © The Bailiffs 


« ae to be yearly ſworn, in the preſence of the Head Maſter, 
to obſerve the ordinances relating to che ſchool revenue.” 


By the fourteenth, ! No leaſe of the reyenue can be granted, a 


* without being counterfigned by the Maſter:“ By the ſeventh, 
© The Head Maſter is to have the cuſtody of one of the four 


poſed of out of the ſtock remanent, exceeding 107, without 
the conſent of | the Head Maſter and Sr. Fohn's college, 


f the Biſhop and Mr. Aſpten, No Second Maſter is to be 

' choſen, without the conſent of the ſaid Biſhop and the Head 
Maſter. It was therefore prayed, that the decree made by 
be Barons of che ene, might be affirmed, with Colts. 


I, 4o IE 


Acconyiagay,! after hearing counſel on this Appel it was 
„ prRRp And ADJUDGED, that the fame ſhould be diſmiſſed ; 
"nd the decree fai complained of, aftirmoch Hut BH on 
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Elizabeth 


keys of the treaſury, where the ſtock remanent is kept "*_ - 
; 11 faid town. 04 By the eiglith, 34 No money- is to be diſc 


under their common ſeal ;” And by the ſeventeenth ordinance, 
ade by the Bailiffs and Burgeſſes, with the advice and conſent 


Decats 
. affirmed. 


„ our. vol. 23. 


p. 52. 
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Caſe 36. Elizabeth Dutcheſs Dowager of Hamil- 
ton, Relict of James Duke of Hamil- |. 
ton, Lady Charlotte Orby, Relict, Exe- 

cutrix and general Deviſee of Sir q Aba 
Thomas Orby, Bart. Fohn Elringion, rann 
Gerard Elrington, Thomas Collett and 
Elizabeth his Wife, and Henry Symes 


and Henrietta his Wife, - = 


Charles Mordaunt, Eſq; Sir Jobn Hy-1 
bart, Bart. Jobn Duke of Argyle, Ar- | 
chibald Earl of ay, Sir Robert Rich, > Reſpondent, 
Bart. and Dame Elizabeth his Wife, | 

- William Stanhope, Eſq; and others, 


44 1 | | 


gth March, 1726. 
„ RE VI Os to the marriage of Charles Lord Brandn, 


542. 


: Eg. ab. 343. & eldeſt ſon of Charles Earl of Macclesfield, with Ann Man, 
ca. f. the daughter of Richard Maſon, by indentures of leaſe and 


88 releaſe dated the 23d and 24th of April, 1683, the Earl and 
LY 23 Lord Brandon his ſon, conveyed to Sir Henry Hobart and tht 
3 hay * faid Richar d Maſon and their heirs, divers manors and eſtate 
Viner,vol.16, in the counties of Chefter and Lancaſter, in order to make then 


kei 17 23 tenants of the freehold, that common recoyeries might l 


— thereof ſuffered; and which, when ſuffered, were theredſ 
45. declared to be to the uſe of the Earl for 99 years, if he ſhoul 


ſo long live, ſubje& to a rent- charge of 1000/. per ann." 
Lord Brandon and the faid Ann, in manner therein mentionel 
remainder to truſtees to preſerve the contingent remainders; ba 
to truſtees for 300 years, to raiſe and pay any ſum not exceeding 
1200. to ſuch perſons as the Earl ſhould appoint; remainde 
to Lord Brandon for 99 years, if he ſhould fo long live; 
remainder to truſtees to preſerve the contingent remainder; 
remainder to the firſt and every other ſon of Lord Brandi 
ſucceſſively in tail male; remainder to Fitton Gerard, ſecis 


fon of the Earl, for 99 years, if he ſhould ſo long lt 
: | | ichn 


* 


4 
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--mainder. to truſtees to preſerve the contingent remainderj:; 
remainder to the firſt and other ſons of Fitton, ſucceſſively i in Lad 
tail male; remainder to every other ſon of the Earl, in tail male 
ſucceſſively; remainder to the Earl, his heirs and aſſigns. 


And in this ſettlement, 2 power was reſerved to the Earl, 
Lord Brandon, and the ſaid Fitton, that as, and when every of 
them ſhould come into and be in poſſeſſion of the premiſſes, 
by virtue of the above limitations; it ſhould be lawful for 
them, from time to time, during their lives, by indentures 
| under their reſpective hands and ſeals, to leaſe all and every or 

any part thereof, to any perſon or perſons, for any term or 
number of years, not exceeding 21 years, or for one, two, or 
three lives, or for any term or number of years, determinable 
on the death of one, two, or three perſons, in poſſeſſion, but 
not in reverſion, remainder, or expectancy ; ſo as upon every 
ſuch leaſe of ſuch parts of the premiſſes, as had been anciently 
and accuſtomarily demiſed, whereof fines had been uſually 
taken, the old uſual and accuſtomable yearly rent or rents, or 


more, ſhould be yearly reſerved and made payable, during the 
continuance thereof reſpeCtively ; and ſo as upon every leaſe gf 
ſuch part of the premiſes as had not been uſually let, and for 
which there had not been any fine or fines formerly taken, 
there ſhould be reſerved and made payable, during the continu- 
ance of the ſame reſpectively, the moſt and beſt improved yearly 
rent that could be reaſonably had or obtained for the ſame; and 
ſo as no ſuch leaſes ſhould be made diſpuniſhable of waſte ;'and fo 
as the leſſee and leſſees to whom the ſame ſhould be made, ſhould 
reſpetively ſeat and deliver counterparts thereof: And it was 
by the ſame. indenture further declared, that till the' ſuffering 
the faid recoyeries, the ſaid Hobart and Maſon, and their heirs, 
ſhould ſtand and be ſeiſed of the faid manors and promiſſes 
intended to be therein corhpriſed, in truſt for ſuch perſon and 
perſons, and for ſuch eſtate and 'eftates,' as and to whom the 


uſe of the ſime' premiſſes were before mentioned and declared 
concerning the lame. 1 a ; Toy DIES .Q To 


4 * 
1 1 0 x . a I Ls 0 
* 4 * by 


1911 05 tahiligm2; 
The marriage fon 8 * effect, but no recoveries 


were ever _ of the 2 3 to the covenant. 


: The Earl 5 Macclesfield lied in Tanmary, 1 7 * * 
v0 lons, viz. the ſaid Charles Lord Brandon, and Fitton 


Vor. III. 38 Gerard 
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Gerard, and three daughters, viz. the appellant Lady Carl 
Orby, Elzabeth Lady Gerard, mother of the appellant he 
Dutcheſs of Hamilton, and Lady Ann Elrington, mother of the 

appellants John and Gerard Elrington. | | 


Upon Earl Charles the father's death, the ſaid manor: and 
premiſſes came to his eldeſt ſon, Charles then Earl of My. 
clesfield, who took poſſeſſion and enjoyed the ſame during his 
life; and became alſo entitled ts the reverſion in fee thereof, 
as being heir of his father, to whom the reverſion was limited 
by the ſettlement. And in 1698, his marriage with the id 
Ann Maſon was diſſolved by act of Parliament; and the children 
of that marriage were declared illegitimate. 1 be me 


Earl Charles the ſon, by his will, dated the 2d of July, 
1701, deviſed all the ſaid manors and premiſſes, and the 
\reverſion and remainder thereof, in caſe he ſhould die without E. 


iſſue, to Charles Lord Mobun and his heirs, whom he appointed mc 


\ſole executor of his will: And in November following, the 
teſtator died without iſſue ; whereupon and by virtue of his ſaid 
will, the reverſion in fee of the ſaid manors and pretiſſes 
expectant upon the death of Fitton, then Earl of Macclesfield, 
became veſted in Lord Mohun ; and Earl Fitton became entitled 
to the ſame for the term of 99 years, determinable on his 
death; and he entered into the poſſeſſion thereof accordingly. 


By indenture of leaſe, dated the 21ſt of December, 1702, 
Earl Fitton, after reciting his power of leaſing, demiſed to dit 
Charles Orby and Thomas, afterwards Sir Thomas Orby, all the 
meſſuages, tenements and farms in Gawſ/worth, Baſeley, Sidding- 
ton, Aldford, Whiſterfield, and Winbleftow, in the county af 
Cheſter ; and all other the meſſuages, cottages, lands, tene- 
ments and hereditaments whatſoever, compriſed in the ſaid 
ſettlement, which had been uſually. letten and fines taken for 
the ſame ; and all other lands which were within the compals 
and intent of the ſaid power, and every part thereof ; to hold 
for the term of 99 years, if the ſaid Sir T, homas Orby and 
Ferdinando Fairfax, and the appellant Elizabeth Collett (then 
Elizabeth Afton) or any of them ſhould ſo long live, ſo as 
the ſaid. leſſees ſhould ſeal and deliver a counterpart of ſuch 
leaſe ; yielding and paying therefore, during the ſaid term, at 


cr upon the days and times in that behalf uſed and acute, 
| . | 4 . the 


cates in Parliament. 


the ſeveral and reſpective old accuſtomed rents reſerved and 


able for the ſaid ſeveral meſſuages, tenements and farms 
r leaſed, according to the intent and meaning of the 


{aid proviſo. 


And by another indenture bearing date the ſame day, it was 
declared, that the ſaid leaſe was made in truſt to pay 2007. 
jer ann. to the appellants Elizabeth Collett and Henrietta Symes, 
and to pay the reſidue of the rents and profits in thirds ; one 
third to the appellant the Dutcheſs of Hamilton, one third to 
tr Thomas Orby, and the remaining third between Elizabeth 
Orby, daughter of the ſaid Sir Thomas, and who afterwards inter- 
married with the reſpondent Robert Hunter, and the appellants 
Fobnand Gerard Elrington and Robert Elrington, deceaſed. 


By another leaſe dated the 22d of the ſame December, 1702, 
Earl Fitton demiſed to the ſaid Sir Thomas Orby, the capital 
meſſuages, tenements and farms in the counties of Cheſter and 
Lancaſter, for which fines had not been uſually taken, and of 
which there was then no leaſe for years, or for any life in being; 


to hold for 99 years, if the appellant the Dutcheſs of Hamilton, 


and the ſaid Sir Thomas Orby and the Lord Mohun, or any of 
them ſhould ſo long live; yielding yearly, during the ſaid 
term, ſuch ſum and ſums of money as ſhould amount to the 


d obtained for the ſame. 


'hoſe death, the Lord Mobun brought ejectments againſt the 
llees for recovery of the premiſſes: Whereupon in Trinity 
"mM, 1704, Sir Thomas Orby and the appellant the Dutcheſs, 


tn. and Gerard Elrington, Elizabeth Collett and Henrietta 
nes, exhibited their bill in Chancery againſt the Lord Mohun, 
r foby Hobart and others, to have the ſaid two leaſes 
"liſhed, and the leſſees quieted in poſſeſſion of the pre- 


nd Mobun's proceedings at law on his ejectments. 


it this bill the defendants anſwered, and in December fol- 
"lg, Lord Mohun exhibited his croſs bill to ſet aſide the two 


ales 


4 and 


oſt and beſt improved yearly rent that could be reaſonably had 


In the ſame month Earl Fitton died without iſſue; upon 


gether with Elizabeth Orby the daughter, and the appellants 


les thereby demiſed to them, and for an injunction to ſtay 


„and that Sir John Hobart might convey the fee ſimple | 
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and inheritance of the ſaid manors and premiſſes to the Lat 
Mohun and his heirs, and in the mean time be declared 15 
truſtee; and that the leſſees might account with Lord Malu 
for the rents and profits of the premiſſes received by them, ha 
Earl Fitton's death; and deliver up to him all the deeds 3 | 
writings relating thereto. * 1 


On the 28th and 29th of January, and iſt of February, yo: 
both cauſes came on to be heard before the Lord Keeper Cn. 
aſſiſted by the Lord Chief Juſtice Holt and the Lord (hüt 
Juſtice Trevor; who having heard the ſolemn argument; d 
counſel on each fide, did, on a ſubſequent day, viz. the 1; 
of April, 1706, deliver their opinions ſeriatim; and then the 
Lord Keeper, with the concurring opinion of the Lord Chix 
Juſtice Trevor, inter alia, decreed, that as to the two le 
made by Earl Fitton, dated the 21ſt and 22d of December, 170, 
the ſame were not good as againſt the Lord Mobun, the remainder f 
man in the ſettlement ; and therefore ordered, that the plaintif 
bill in the firſt cauſe, as to the relief thereby ſought in reſped 
of thoſe leaſes, ſhould ſtand diſmiſſed: And in the croſs cauſ, 
Sir John Hobart was decreed, fo ſoon as he ſhould come of x, 
to convey the fee ſimple and inheritance of all the ſaid premilks 
to the Lord Mohun and his heirs; and that Lord Mobun and 
his heirs, ſhould be at liberty to make uſe of Sir Jobn Hobart 
name, for recovering poſſeſſion of the ſame premiſſes; and al 
the deeds, evidences and writings, belonging to the premiſe 
in queſtion, which the plaintiffs in the original cauſe had, or 
could come by, were forthwith to be delivered to the Loi 
Mohun ; and the injunction formerly granted as to the ſaid pr: 
miſſes was diffolved, 11 —5 


This decree was afterwards ſigned and inrolled, and Lord 
Mobun recovered poſſeſſion of the premiſſes, and Sir Jol 
Hobart, on his coming of age, conveyed the legal eſtate ther 
to him, or as he directed; and from the time of Pronouncing _ 
decree to the bringing of the preſent appeal, being upwards C 
20 years, there had not been one ſtep taken in the cauſe, bil 


the juſtice of the decree and proceedings had been entire 
acquieſced under. 


PT 0 "I 0 — — — X — 5 Los | 


Charles Lord Mobun afterwards died without iſſue, * 
by will deviſed all the ſaid manors and premiſſes to bis Y! 


Elizabeth Lady *. and her heirs. Afterwards 
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Afterwards, in the year 1716, and previous to the marriage 
if Lady Mobun with the reſpondent Charles Mordaunt, and 
0 -onfideration of that marriage, by indentures of leaſe and 
"leaſe dated the 22d and 23d of April, 1717, Lady Mobun 
conveyed to truſtees and their heirs, all the ſaid manors and 
premiſſes, to the uſe of the reſpondents the Duke of Argyle and 
karl ay for 1000 years, upon the truſts after mentioned; 
remainder to the Lady Mohun for life; remainder to ſuch 
ron, and for ſuch eſtate, and ſubject to ſuch charges, as ſhe 
ylely ſhould, by any writing under her hand and ſeal, atteſted 
by three witneſſes, direct or appoint : And the truft term was 
1-clared to be for raiſing 3000/. for payment of debts; and alſo 
fr raifing 40,0002. for the marriage portions of Elizabeth and 
in, the two children of Lady Mohun, and 10,000/. for the 
reſpondent Charles Mordaunt, to be raiſed and paid part paſſu. 


The Lady Mohbun by her deed poll dated the zoth of Decem- 
kr, 1724, directed and appointed that the ſaid manors and 
remiſſes, ſabje& to the ſeveral truſts of the ſaid term of 1000 
years, ſhould from and immediately after her deceaſe, be and 
remain to the uſe of truſtees and their heirs, upon truſt, that 
they ſhould as ſoon as conveniently might be after her death, 
ell the fame, and thereout pay the ſeveral ſums therein men- 
tioned, amounting in the whole to 80007. and npwards, to the 
eyeral perſons in the faid deed named; and ſhe directed the 
redue of the monies ariſing from the ſale, to be paid to the 
relpondent Charles Mordaunt, for his own uſe. | 


The reſpondents Sir Robert Rich and William Stanhope inter- 


married with the ſaid E/izabeth and Ann, the Lady Meohun's 
wo daughters, and thereby became entitled to the 20,0007. 
piece ſo charged on the eſtate for the marriage portions of the 
aid Eliaabeth and Ann; and in conſideration thereof, they 
made ſuitable ſettlements on the ſaid Elizabeth and Aun, and 
their ifue, ſo that they became purchaſors for a valuable con- 
lideration of the ſaid 40,0007. fo charged on the ſaid eſtate. 


In May, 1725, the Lady Mobun died; and ſome time afterwards 
de relpondent Carles Mordaunt filed his bill in the Court of 
Clancery, to have the truſts of the ſaid deeds executed, and 
A truſt eſtates ſold for the purpoſes aforeſaid ; and that cauſe 
"ming on to be heard, a fale was decreed accordingly to the 
Vol, III. 3 T7 beſt 


— —— — 


P. Vorke. 
T. Lutwyche. 


debts, portions and other charges affecting the premiſſes. be 
After all theſe tranfactions, and above 20 years acq 


was brought, in order to reverſe that decree ; and on behalf 


II. That the ancient and accuſtomed rent was thereby reſen; 


reference: Certum eft quod certum reddi poteſt, is an, wndoubtel 


entitled to them by this reſervation; but there was. no, appe- 
- ance in the ſettlement, of any intention in the parties, to hae 
| thoſe rents aſcertained in any particular manner. That it woull 


beſt purchaſor, to be approved by a Maſter, in order to g; 


4 
711 


under the decree of the 15th of April, 1706, the preſent appel 


the appellants, it was ſaid to have been objected at the hea, 
againſt the validity of the leaſe of the 2 1ſt of December, . 
1 That it ought to have mentioned the particular rent reſeryed 


as well for lands not anciently leaſed, as for thoſe that yer. 
and that therefore, it was contrary to the meaning of the — 


As to the firſt objection, it was argued, that the ſpecifi 
certain ſum in the reſervation of a leaſe is clearly not neceſan, 
if the particular rent intended may be known, by prope 


maxim both in law and reaſon. What thoſe ancient rents ver. 
was a matter of fact capable of being known, and withou 
difficulty, by thoſe who had the writings, of the eſtate, and hi 
been fully aſcertained by the plaintiffs in the original cad. 
That the reſervation was in the ſame terms with the popet, ui 
conſequently was purſuant to it. That the plain meaning d 
the reſtriction in the power, was to ſecure the ancient rents ty 
the remainder-man: If he had theſe, he, had all that yu 
intended him, and there could be no doubt. but he would be 


bardly be doubted, that ſuch a reſervation of rent by the own 
of the fee would be good, which it could not be, if it had ot 
ſuch a certainty as the law requires; and it did not appear thi 
there was any deſign in the maker of the ſettlement, to ewt: 
greater degree of certainty in this reſpect, than what vs 
required by law. That the intention and, endeavours of Eul 
Fitton to execute this power in the fulleſt manner in fayour 0 
the heirs at law, was manifeſt; and the defect, if it was ach, 
ought to be ſupplied by a Court of Equity ;. eſpecially, if br 
fame was occaſioned by the agents of Lord Mabun, in neglect; 
to ſhew Earl Fitton the proper evidences to aſcertain this eb 
for it ſeemed contrary to conſcience, that Lord Mohun woll 


gain by his own wrong, eſpecially when he himſelf was! 


ſtrang⸗ 


Cafes in Parltament. 


Aranget and volunteer, and would deprive the heirs at Law 
(notwithſtanding he had got all the reſidue of Earl Charles's eſtate, 
to the amount of near 1 50,000/.) of that ſmall intereſt in their 
fither's and grandfather's eſtate, which was given them in 
leu of the whole, which ought naturally to have deſcended 
C 


As to the other objection, it was argued, that the demiſe in 
the words of it was ſeveral, and to put this conſtruction upon 
them,” would be to make them joint, contrary to the plain 
words and intention of the leſſor. That the reſervation of the 
ſeveral and reſpective ancient rents for the ſeveral and reſpective 
meſſuages, &c. could not mean any thing but ſuch rent for 
cach tenement, as was anciently reſerved for the ſame, and it 
would be difficult to uſe plainer and ſtronger words to import 
the meaning. That the words yielding therefore, muſt be 
underſtood reddendo ſingula ſingulis, and which method of inter- 
pretation, the law preſcribes in many inſtances, not ſo ſtrong 
a5 this; ſo that as to thoſe parts of the eſtate demiſed, if there 
was any which had no ancient rent, no rent was reſerved by 
this reſervation, and conſequently as to thoſe the power was not 


- 4 


, 


executed. As to the length of time ſince the deeree, and 
the ſeveral ſubſequent tranſactions Rated by the reſpondents, it 
was faid to be not uncommon for decrees to be reverſed after a 
great length of time, and that this objection ought not to be 
imputed to the "appellants, who had been feme coverts, or 
infants, or abroad in his Majeſty's ſervice, ſince the making of 
the decree. As to the pretended incumbrances, if there were 
any, the appellants were wholly ſtrangers to them, nor could 
they in any wiſe vary or affect their right; and particularly, as 
all, or the greateſt part of theſe incumbrances, appeared to be 
many years ſubſequent to the appellants claim under Earl Fitton: 
And as to the decree for ſale, the appellants were not parties. 
er privy to it. That their demand went only to thoſe farms 
which were uſually leaſed upon fines, and happened to be out 
of leaſe in December, 1702, which was but a ſmall part of the 
ſtate, and in this part, the ſhare the appellants claimed, was 
only what the farms might be worth, over and above the uſual 
Ins And even this ſurplus would only continue to them, 
during the remainder of a leaſe determinable upon three lives; 
we of which was dead, and twenty four years worn out in the. 
ather two, ſince the leaſe was made. 


On 
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which the rent reſerved was mentioned to be the moſt inhproo 
rent, this reſervation was plainly void for the abſolute uncer. 
tainty of it; conſcquently, this leaſe was not warranted by the 
power, and was accordingly given up at the hearing, by the 
appellants own counſel, And as to the other leaſe, under th, 
ſeveral and reſpective old and accuſtomed rents, ' reſerved aj 


exerciſe of them ſhould be allowed to the tenant for life, it 


Cafes in Parliament. 


On the other fide it was inſiſted, that as to the leafe upon 


payable for the faid premiſſes, this was alſo void as againſt Lord 


bb) the remainder-man, and not warranted by the power; 
becauſe there being many farms, and a great eſtate within this 
one leaſe, ſome let at the ancient tents, and ſome not, it would 
put inſuperable difficulties upon the remainder-man, to recover 


his rent due for the premiſſes compriſed in this leaſe ; for thu 


in the action or avowries to be made ſor the rent, he muſt be ſy 
lucky as to point out what was the old rent, for what and for 
how much land it was paid, and at what times payable ; and 
if the tenant could prove that a different rent was paid for the 
land, or that any other land was compriſed in the leaſe, or that 


the rent was formerly payable at any other day, the remainder. 
man could not recover, but inſtead of recovering the rent from 
the tenant, muſt from time to time pay him coſts : "Whereas t 
was intended, that the remainder-man ſhould have as Plain, 
certain and eaſy a remedy for his rent, as other landlords hare, 
and as the former” owners of this great eſtate anciently ba; 
but upon the leaſe now in queſtion, it neither appeared wht 
the rent was which the remainder-man was to have, nor ſot | 
what eſtate the rent was to be paid, nor when, or on what 
days it was to grow due, the leaſe giving the remainder-man 
no manner of light as to thefe particulars. That the proviſo 
contained in the power of leaſing, in directing that the tenant 
ſhould ſeal a counterpart of every leaſe, ſhewed, that the intent 
of the power was to guard againſt all the foregoing inconveni- 
encies, by reducing the vremiſide to a certainty ; and that 4 
there ſhould be a counterpart of every ſeveral leaſe, of eve! 
parcel of land which was formerly let ſeparately, and the pa- 
ticular ancient rent reſerved with certainty in each leaſe, and ng { 
one leaſe only, or a counterpart of a leaſe of the whole mn 
without reſerving any certain rent. That as theſe powers 

leaſing are 8 y reſerved in all ſettlements, if ſo looſe 2 


would introduce the greateſt difficulties, and put the greack 
hardſhips upon the jointreſs, ſons and other perſons claiming 


2 10 


Cafes in Parliament. 
tn .omainder, under ſuch ſettlements ; and by ſuch a conſtrue- 1 2 
8a the tenants for life, by an uncertain, general and ſhort leaſe uy 
ar the whole eſtate, which might be a raſh and ſudden act, and 
Jone with very little expence of money, time or trouble, would 
be enabled to render the remainders, expectant on the deter- 
mination of ſuch leaſe, though ſettled on the higheſt conſider- 
ation, to become of little value; becauſe the perſons to whom 
uch remainders belonged, would be in a great meaſure diſabled 
{rom recovering any rent for the premiſſes. And as the decree 
appealed from had been ſo ſolemnly pronounced, and fo long 
xcquieſced in; and as ſecurities had been ſince made and accept- 
ed under it for debts and marriage portions, by perſons not 
parties to that ſuit, and who never had any opportunity of 
defending the ſame, though they would be very great ſufferers, 
if the decree was reverſed ;. it was hoped, that it would be 
afirmed, and the appeal diſmiſſed with coſts, 


AccoRDINGLY, after hearing counſel on this appeal, and on 
hearing the opinion of the Judges upon a queſtion propoſed to Jour. vol. 23. 


them, (Whether the power in the ſettlement of Charles Eart P. 6. 
« of Macclesfield, to make leaſes, was well executed ;” it was 


0RDERED and ADJUDGED, that the appeal ſhould be diſmiſſed, 
and the decree therein complained of, affirmed, 


Nathaniel Stratton, Eſq; and Mary his 
Wife, and William, Edward, Watba— 


Appellants. | Caſe 37. 
mel and John Stratton, their Children, | 


Ann Payne, Spinſter, 4 8 Reſpondent, 


13th March, 1 720. 


Lg! LLIAM Payne, being ſeiſed of a real eſtate, and 


Viner, vol. 8. 
| : ' L 4 , 
poſſeſſed of a conſiderable perſonal eſtate, on the 1oth of Pets 5 £2.26. 
, "ruary, 1716, made his will, and duly publiſhed the ſame in "ol 10. p. 

e preſence of three witneſſes; and, as touching his worldly c. 

ſt *ate, he gave and di poſed of the ſame as follows, viz. he gave 2 EI. ca. 2b. 
| to his f. a | 325. Ca, 39. 
5 11 $ iſter Carolina Payne 20/1. per ann. to be paid her quar= 

10 ih during her life, out of the revenues of his eſtate: And as 


Vor. III. ad: | con- 


in Eaſter term, 1719, exhibited her bill in the Court of Char 
cery againſt the appellants and the ſaid Carolina Payne, pra 


Caſes in Parliament. 
concerning all the reſt of his eſtate, both real and perſon, 
after his debts and funeral charges paid, he gave, deviſed ang 
bequeathed one moiety, or equal half part thereof, to bis fe 
the appellant Mary Stratton, for her life; and after her decent 
to the heirs of her body lawfully begotten, or to be begotten, 
equally among them all, ſons and daughters alike; and the 
other moiety, or equal, half of his eſtate, real and perſonal, he 
gave and bequeathed the ſame to his ſiſter, the reſpondent Am 
Payne, and to the heirs of her body, lawfully begotten, or to be 
begotten ; and for want of ſuch iſſue, or heirs of her body, 1 
aforeſaid, he gave and bequeathed the ſame to the children af 
his ſiſter, the appellant Mary Stratton, equally among them, 
and to their heirs and aſſigns for ever, immediately after the 
deceaſe of his ſaid ſiſter Mary, and. not before: And appointed 
his ſaid ſiſters, the appellant Mary and the eee Jan 


executrixes of his ſaid will. 75 


The teftator lied on the 22th of F 3 10 1. 
married, leaving the appellant Mary, t the reſpondent Ann, 2nd 
the ſaig Carolina Payne, his ſiſters and caheirs at law; ui 
immediately after his death, the appellant Mary and the reſpon- 
dent Ann proved the will in the Archbiſhop's Court at Ga 
terbury, where the ori iginal was left and remained there fn 
that time, till the hearing of the cauſe in Mayes 1720. 


The reſpondent being adviſed that ſhe was, by the (aid will 
ſeiſed of an eſtate tail in an undivided moiety of the teſtators 
real eſtate; and that ſhe was well entitled to, a moiety of his 
perſonal eſtate, to her own proper uſe, ſubje& to the teſtator's 
debts and legacies ; and the teſtator being, at his death, poſſeſitl 
of 17, 8901. 5s. 24. capital South-ſea ſtock ; . the, reſpondent, 


ing that the. real and perſonal eſtate of the teſtator might be 
divided ; and that one moiety of the South-ſea | ſtock, and of al 
the reſt of the teſlator's real and perſonal eſtate, ; might be allot 
ted, aſſigned and transferred to the reſpondent, fs as to be & 
her own diſpoſal, according to che teſtator's will. 


* 


To this bill, the ſeveral appellants put in their after 
and the appellants William, Edward, Nathaniel and John Strat: 


gon, the children, by their anſwer inſiſted, that the reſponde 
2 | Wo 


— 


Cales in Parliament. 


vas entitled to a moicty of the teſtator's real and' perſonal eſtate 
during her life only; and that if the ſhould die without iſſue, 
living at her death, then after her's and their mother's death, 
{ach moiety would go to them; and that the teſtator did ſo 
geclare to the perſon he employed to draw his will, and gave 
him inſtructions to draw the ſame accordingly. tad 


[1 


: 


The reſpondent having replied, divers witneſſes were examin- 
ed on both ſides, and the will was proved by two of the ſub- 
{cribing witneſſes, the third witneſs being dead, to be duly 
executed by the teſtator, and that he was then of ſound and 
perfe& mind and memory. An e 


The cauſe was firſt heard on the 28th of May, 1720, before 
the Lord Chancellor Macclesfield, and the probate of the will 
being in the cuſtody of the appellants Nathaniel Stratton and 
Mary his wife, and they not producing the ſame, the original 
will was produced by an officer of the Ecclefiaſtical Court, then 
attending therewith, and there having been an interlineation in 
the will, and that interlineation razed out ; his Lordſhip order- 
ed, that it ſhould be referred to Mr. Dormer, one of the Ma- 
ſters of the Court, to examine and certify, whether the words 
in the will, which appeared to be razed, were razed or ſtruck 
out of the ſaid will, at the time of the teſtator's death, or not 2 
For diſcovery whereof, all parties were to be examined upon 
interrogatories, as the Maſter ſhould think fit; and upon the 
Maſter's report, the Court would give ſuch further directions 
as ſhould be juſt. And the Maſter was alſo directed to take 
an account of the teſtator's perſonal eſtate, and directions were 
given in relation thereto : And as to the South-ſea ſtock, either 
ide was to be at liberty to apply to the Court for the ſale 
thereof, as they ſhould think fit; and the teſtator's perſonal 
ſtate was to be brought before the Maſter, to be by him placed 
out at intereſt, on government or other ſecurity, for the benefit 
of ſuch perſons to whom the ſame ſhould appear to belong: 
But as to ſo much of the plaintiffs bill as ſought relief, touch- 
Ig the real eſtate, the ſame was diſmiſſed with coſts. The 
Falon of which diſmiſſion was, becauſe the plaintiff had not 
ought the ſaid Carolina Payne, one of the coheirs, to hearing; 


thi there were not proper parties before the Court, as to. the 
Weltate. MGR: = 55 


Purſuant 
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Purſuant to this decree, the reſpondent was ſlrictly exathing 


—— before the Maſter, touching the razure; and ſwore, that he 
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verily believed, the will was as it then appeared to be, at the 
time it was executed by the teſtator; that the never took any 
notice, or heard of any razure, till after the commiſſion fy 
examining witneſſes in the cauſe was executed, which wa ih 
the year 1719, three years after the teſtator's death; that hv 
verily believed in her conſcience, that the will, at the time f 
was delivered to her, which was immediately after it "was oY 
cuted, was in the ſame condition and circumſtances in every pin 
of it, and with the ſame razure, as it appeared to be at the tine 
of her examination, ſhe having no manner of reaſon to beliene, 
or ſuſpect, that the razure was made after the will was exeeit. 
cd; and that ſhe likewiſe verily believed, that the interlineatin 
was razed and ſtruck out by Jehn Cock, a Schoolmaſter, ws 
wrote the will before it was executed. | 
' Several witneſſes were likewiſe examined, concerning ths 
matter, before the Maſter, who, by his report, dated the j{ d 
Auguſt, 1724, ſtated the ſubſtance of the reſpondent's eximin 
ation, and the depoſitions of the witneſſes ; and the cauſe comin 
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on to be heard upon this report, before the Maſter of the Rdl 
and the' Lord Chief Baron Gilbert, two of the Lords Commil 
fioners of the Great Seal, on the 15th, of January, 1724, thi 
Lortſhips declared, that the deviſe over of one moiety of ti 
Perſonal eſtate, after the death of the reſpondent; without hen 
'of her body, was. à void deviſe; and that upon the teſtatori 
death, the abſolute property of ſuch moiety, became velted i 
the reſpondent, TS „ 51 „ uſe But in regu the 
Lord Chief] uſtice Raymond, then alſo one of the Lords Con- 
miſſioners, was abſent, their Lordſhips were pleaſed to declats 
they would conſult him upon the caſe, and, directed he ſhoul 
be attended with a copy of the will; which was done accott- 
ingly, and his Lordſhip concutred in opinion with the oi 
Lords Commiſſioners : And the cauſe ſtanding in the paper i 
judgment, on the th of March following, their Lordi 
were pleaſed to reſpite the making any decree therein, til ie 
matter concerning the razure ſhould be litigated in the Pet 
gative Court of Canterbury, where it was moſt proper, in regel 
it concerned perſonal eſtate only, and where the appellant Wi: 


. | | 14 | * 
Zam Stratton, who was then come of age, had lately © 0 
"Fe | | | mence 


Caſes in Parliament. 
enced a ſuit to have the erazed words pronounced part of the 


will. 


After a long conteſt in the Prerogative Court, where the 
reſpondent and Jobn Cock, the writer of the will, and ſeveral 
other witneſſes were examined over again, touching the razure ; 
the Judge of that Court declared, that the original will was in 
he fame ſtate and condition, as it was at the time of the exe- 
cution thereof; and that the words after the deceaſe of my ſiſter 


Ann, were not erazed ſince the execution of the will by the 
ator; and therefore, that the reſpondent ought to be diſ- 
miſſed, and he diſmiſſed her accordingly ; and decreed the 
probate, which the reſpondent had obtained under the ſeal of 
that Court, without the ſaid words, to be delivered out to her, 
and which probate was delivered out accordingly. 


On the 23d of July, 1726, the cauſe was again heard before 
the Lord Chancellor King, upon the Maſter's report of the 1ſt 
of Auguſt, 1724, and alſo touching the validity of the deviſe 
over of the moiety of the teſtator's perſonal eſtate, bequeathed 
to the reſpondent. ;, when his Lordſhip, inter alia, ordered, that 
the Maſter ſhould, proceed to take the account of the teſtator's 
perſonal eſtate, which had come to the hands of the appellants 
or reſpondent reſpectively, or to the hands of any other perſon 
or perſons, for their or either of their uſe; in the taking of 
Which account, the Maſter was to make all juſt allowances : 
And it was further ordered and decreed, that the ſurplus of the 
tltator's perſonal eſtate, after payment of his debts, legacies and 
funeral expences, ſhould be divided into moieties ; and that the 
reſpondent ſhould have one moiety, to her own proper uſe and 
benefit ; and that the appellants Nathaniel Stratton and his wife 
ould join in aſhgning and transferring the ſame accordingly : 
And the ſaid appellants Nathaniel Stratton and his wife were 
nmediately to join with the reſpondent, in transferring a mojety 
if the South-ſea ſtock and annuities, wherein the perſonal eſtate 
biefly conſiſted, to ſuch perſon as the reſpondent ſhould direct, 
for her uſe and benefit; and all parties were to have their coſts. 
ut of the teſtator's eſtate, to be taxed by the Maſter. 


From this decree the appellants appealed ; inſiſting, that the 
Proofs taken in the cauſe, and particularly the evidence of Cock, 
ht to have been read at the hcaring; the ſame no ways 
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tending to deſtroy or defeat the will, but being in aid and ſup 
port of what was evidently the meaning and intention of the 
teſtator. That in the preſent caſe, it was highly reaſonable i 
admit the evidence of the perſon who drew the will, and 
received the inſtructions for that purpoſe from the: teſtatgr, 
mouth, to explain what the teſtator meant and intended, hy ay 
doubtful expreſſions made uſe of by the drawer of the wil, 
and the rather, becauſe it was admitted on all hands, that * 
was no way ſkilled in the law, but wholly 1gnorant of the leg! 
conſtruction and operation of the words which he made uſe of, 
however certain he was of the teſtator's intention. That | 
plainly appeared from the whole tenor of the will, as ell x 


from the proofs in the cauſe, and particularly from the evidene 


P. Yorke, 
T. Lutwyche. 


of Cock, and was even ſo admitted by the reſpondent herſel 
that the teſtator never intended that ſhe, who was unmarried a 


the time of making the will, and not likely to have any chil 
dren if ſhe ſhould marry, by reaſon of her advanced age 
ſhould have the abſolute power and diſpoſition; of a moietj d 


his perſonal eſtate, which was ſo very conſiderable, ſo as . 


have it in her power to give the ſame away to an. abſolut 
ſtranger, in prejudice of his own nephews ;; but, on the cu. 
trary, it plainly appeared to be his intention, that in caſe tit 
reſpondent ſhould die, without leaving any child at her deati, 
the ſaid moiety ſo deviſed to her for life, ſhould come to and & 
equally divided amongſt all the appellants his nephews. 4 
this being plainly the teſtator's intention, it was apprehend 
that this conſtruction ought to have been put upon the word 
of the will; conſidering by whom, and. in. what manner U# 
ſame was drawn, and the inſtructions which the teſtator gave 0 
Cock for that purpoſe: It was therefore hoped, that the la 
decree of the 23d of July would be reverſed. 


On the other ſide it was contended, that no one principle 
law was better known, or more eſtabliſhed, than that Where! 
perſonal eſtate is given to a man and the heirs of bis body, wil 
remainders over to other perſons, it is an abſolute gift to the fk 
deviſee, and veſts the entire property in him, and that the ( 
viſe over is void. That as this is a known rule in law, ſo equi 
always follows the law .in this caſe ; and if ſuch a fundamen 


a n 
rule was once to be altered, it would overturn great ay) 
of decrees and determinations, and no man would know * 
IN; 
on! 


he was ſafe in his property. That the preſent queſtion 


onl 
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y concerning 2 perſonal eſtate, it was likewiſe an eſtabliſhed 


rule, both in law and equity, that it muſt be determined upon 
the probate of the will, under the ſeal of the proper Eccle- 
ſaſtical Court; which probate had no ſuch words therein as 


were 


now pretended by the appellants, neither had the firſt 


probate which was granted under the ſeal of the Archbiſhop's 
Court at Canterbury, and wherein the appellant Mary Stratton 
joined, any ſuch words. That as to the pretended words them- 
ſelves, which the appellants would imagine were [after the 
deceaſe of my ſiſter Ann] there was no one could pretend to any 
certainty, even if the original will was admitted to be read, that 


thoſe 


were the words: And the reſpondent apprehended, there 


was more reaſon to ſuppoſe that the words were [after the deceaſe 
if my fer Mary] and that the teſtator finding that thoſe words 


were 


inſerted afterwards in the will, ordered them to be ſtruck 


out in that place, where they now appeared to be erazed. That as 
it would be of dangerous tendency, to admit parol evidence to 
explain the written words of a will ; it had been the conſtant 
practice of all Courts, both of law and equity, to reje& ſuch 
evidence, and abide by the will itſelf: And therefore it' was 


hoped, that the decree would appear to be juſt and well founded, 
and conſequently be affirmed with coſts. 2 0+ $4 


AccoRDINGLY)' after hearing counſel on this appeal, it was 


ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; 


> 


defy 


J pb Gaſcoigne Wightingale, Eſq; SI | 


who was Executor of Sir Robert 
N ightingale, 5 ma ie 


and the decree therein complained of, affirmed. 


1 , *- s. 4 1 - p 0 : 
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John Walder, 673, Id. s Appellant. 


utor of Robert Gaſcoigne 1V. iohting ale, Reſpondent 


15th March, 1726. 


* Robert Nightingale, who was many years reſident in 


Eoft India, returned to England in Auguſt 1709; and both 
re and after that time to his death, he employed Francis 
1 | Cbam- 
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Chamberlain, Eſq; to manage moſt of his affairs, which M. 
Chamberlain did chiefly in his own name; and having dealing 
with the appellant, he intruſted him with ſeveral monie, 
army debentures, and other things of Sir Robert's, for which | 
Mr. Chamberlain took notes in his own name, from the appel. 
lant, or his ſervant. 


Before Mr. Chamberlain had ſettled any account with $; 
Robert Nightingale, viz. on the 16th of Fuly, 1722, Sir Robert 
died; having made his will, and thereof appointed Nobert Gif. 
coigne the reſpondent's brother, executor ; who, purſuant to the 
direction of ſuch will, took the ſirname of Nightingale, ai 
afterwards died; having made his will, and -appointed the 
reſpondent executor thereof, who duly proved the fame, and 
alſo took the firname of Nightingale, purſuant to'a clauſe in the 
ſame will. 25 9 +2 


Soon after Sir Robert's death, Mr. Chamberlain commenced 
ſuit touching the validity of his will in the Prerogative Court 
of Canterbury, againſt the ſaid Robert Gaſcoigne Nightingal, 
and after his death, carried on the ſame againſt the reſpondent, 
until the 5th of February, 1722 ; when the reſpondent obtained 
a definitive ſentence againſt Chamberlain, and a confirmatin 
of the probate formerly granted to the faid Robert Gaſerin 
Nightingale: After which, the reſpondent applying to Mr. 
Chamberlain for an account of Sir Robert's effects, come to hi 
hands, had three notes delivered him in part of ſuch effeds; 
two of them ſigned by the appellant, and the other h 
David Karver his ſervant, which notes were in the following 
words, US. = N | 
17 promiſe to pay unto Mr. Fran. Chamberlain, or his order 
on demand, four hundred pounds. London, May 16, 17% 
Value received for ſelf and comp. 2 John Walket. 

gh The | 
Received, May 2, 1712, of Captain Edward Arnold, 4 u. 
rant to clear goods, amounting unto the ſum of eight hundr 


eighty three pounds, eleven ſhillings, and fixpence, which 1 
promiſe to be accountable for on demand. John Welker 


L 883. 118. 6d. 


Ecce 
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| Received the 6th of June, of Mr. Francis Chamberlain, 
one hundred and twelve pounds, Ave ſhillings, and nine pence, 
in a debenture for Mr. John Walker, per David Karver. 


£112. 55. 9d. 


Mr. Chamberlain owned, upon the delivery of theſe notes, 
hat the money had been often demanded of the appellant, 
and was not paid; becauſe of ſeveral unreaſonable demands made 
on Sir Robert by the appellant, which could not be adjuſted. 
And the reſpondent afterwards demanding ſatisfaction for ſuch 
notes from the appellant, he owned the ſame were unpaid, 
but aid, Sir Robert owed him more than the monies came to; 
and being preſſed for the particulars of his demands, delivered 
an account, making Sir Robert's eſtate debtor to him 1038/7. gs. 
64. whereof 7847. 9s. 6d. was for commiſſion at 37. per cent. 
on account of goods of Sir Robert's ſold at the Eaft. India com- 
pany's ſale; and 200 J. more for fo mueh he pretended to have 
Joſt, by two bales of muſlins he had at thoſe ſales bid very high 
for, and which were therefore left upon his hands. ä 


The appellant refuſing to pay the notes, unleſs he was allowed 
his demands; and the reſpondent not being able to bring an 
tion at law in his own name, he, on the 24th of July, 1723, 
xhibited a bill in Chancery againſt the appellant and Mr. Cam- 
erlaim, for a ſatisfaction of the money due on theſe notes. To 

hich bill the appellant put in his anſwer, and thereby admitted 
Ayr inſiſted, char in 1709, Sir Robert having many 
wſins and callicoes to diſpoſe of at a public fale, bid the appel- 
at lay aſide his other buſineſs and apply himſelf to that ale; 
non to allow the appellant, as cuſtomary in thoſe caſes, 
ul eemmiſſion for the whole produce of ſuch fale: That the 
ppcllant thereupon undertook and went thro' the management 
; the ſale, which amounted in all to 26,149 J. 35. 11d. and 
* commiſſion at 31. per cent. to 7841. gs. 6d. which com- 
flo he inſiſted on, pretending, that by his management of 
ie {le te gained for Sir Robert ſeveral thouſand pounds, and 
ch he believed no other perſon would have done; he alſo 
lted on 200 J. more, as a loſs ſuſtained by two bales of muſlin, 
meh be ſaid were fold at the riſque and on the account of Sir 
et; and the reſt of the 1038 J. 3s. 114. he {aid was due to 
un, for wine and linen ſold Sir Robert ; and that he was 


vill; | 
ling to account for the monies due on the notes, if the 
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reſpondent will allow his faid demands; ; but becauſe great part 


ws of the appellant's acts, and Sir Robert's orders, were of a e 
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nature, and impoſſible for the appellant to prove but by cir. 
cumſtances; he therefore, if the reſpondent” refuſed 10 allow 
them, inſiſted on the ſtatute of limitations 3 in u bar of the reſpon. 
dent's demands. 


On the 27th of April, 1724, the appellant brought a. 50 
bill againſt the reſpondent and Mr. Chamberlain, to be paid 
the 1038“. 95. 6d. and alſo 500 J. more, pretended to be due 
to him for managing a ſale of other part of Sir Robert, good 
by Chamberlain s order; and that the ſaid three notes mi ght be 
delivered up and cancelled. And in this bill, the, appellan 
opened and explained his pretended ſervices; ſaying, he wa, 
by Sir Robert's order, to raiſe the price of his goods at the pobla 
ales, by bidding upon the buyers thereof, and thereby increk 
the value of ſuch goods; and that the reaſon why the appellant 
Was to have 31. per cent. commiſſion was, for that if he out- bi 
others, he was to pay for the goods, which was very hazarday; 
and he ſet forth particularly, that at a ſale in- 1512, Sir Roher 
made ſigns to him to bid on two bales of muſlin, which he 
accordingly did, and loſt 2001. by them; which loſs he alb 
demanded by his bill of the NEE belides 205 _ 9h bi 
for commiſſion. 4 | 555 

The refouddent put in his aber to ae bil, mig 
the 16th of October, 1724, brought on his original cauſe tobe 
heard before the Lord Chancellor Macclesfield ; ; who, decreed the 
reſpondent to pay Chamberlain, he being only a truſtee. in th 
three notes, his coſts to be taxed; and that the Maſter ſhoul 
ſee what was due from the appellant to the reſpondent. on h 
ſaid three notes, and compute | intereſt for them, and tax we 
reſpondent his coſts; and it was further, decreed, that {i 
1 appellant ſhould pay the reſpondent the ſaid principal moi 
intereſt and coſts, together with ſuch coſts as the. reſponded 
ſhould pay Chamber n: But the appellant the en making d- 110 
this decree as to him, was only unleſs cauſe. Til 


The W bavin g paid the -ofly of his default, bent cut 
came to be heard together, before the Lords 'Commitſione®' 
the Great Seal, on the 2d of April, 1725; who were pleak9! 


1 
confirm the former decree, with this variation only, Kor 
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Maſter hould compute intereſt, on the three notes, from the 38 


th of Februar, 1722 and alſo, take an account of what Sir | — 
Robert Nightingale. was indebted to the appellant I ie d ag © 


linen, and allow the ſame in the account directed by the former 
gectee; but diſmiſſed the croſs bill with coſts, declaring, they 
{aw no cauſe to relieve the appellant therein. 


In purſuance of theſe decrees the Maſter made his report, 
\ the 25th of November, 1725, and thereby certified, that 
©; x\dedudtion: of 54.1. allowed the appellant for his wine and 
linen, there remained 16247. os. 11d. due to the reſpondent 
for principal and intereſt on the notes, and for his coſts in the 
eriginal cauſe, And this report being afterwards duly confirmed, 


and the appellant ſerved with a writ of execution of the decree, 
he paid the Fe, N the whole money. 


But notwithſtanding this payment, he foon afterwards appealed C. Talbot. 
from the decree; inſiſting that the ſame was erroneous, and T. Lutwyche. 
ought to be altered and ſet aſide, in the particulars, and for the 
reaſons following: That an allowance ought to have been made 
to the appellant, for the 784. 96. 6 d. proved to have become 
due to him for his commiſſion of 31. per cent. on the ſale of 
goods for Sir Robert Nightingale's account, amounting. to the 
nett produce of 26,1497. 35s. 104. being the uſual and cuſtomary | 
commiſſion given to others in all ſuch caſes: Or at leaſt, it "_ 
ſhould have been referred to the Maſter to ſettle a proper 
allowance. That altho the laſt dealings between Sir. Robert 
Nightingale and the appellant, were in 1712, and Sir Robert 
lived till July, 1722, and during all that time they were near 
neighbours in the country, and the appellant frequently at Sir 
Ribert's houſe, yet he never demanded the money on any of 
the ſaid notes; which afforded a ſtrong preſumption, that Sir 
Robert looked upon thoſe notes as ſatisfied, by the ſervices 
which the appellant had done him; and it could not reaſonably 
be preſumed, that Sir Robert would let ſuch a ſum remain ſo 
| long in the zppellant's hands, if he had not been conſcious 

that the ſame was accounted for and ſatisfied by thoſe ſer vices, 
for which the appellant never received any other recompence 
than the money contained in the ſaid notes: And therefore it 
Nas conceived, that the appellant' s demands ought to have been 
allowed, or ſome reaſonable. compenſation made him for his 


| trouble 3 In Sir Robert affairs; or that both parties ſhould have 
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been left to their reſpective remedies at law. That the appel. 
lant's croſs bill had been diſmiſſed with coſts, altho' it is the 
common practice of the Court of Chancery, where there are 
mutual accounts and dealings between parties, for the de. 
fendant in the original cauſe to exhibit a croſs bill, to hav 4 
ſatisfaction of his demands. And the appellant having a jul 
demand upon the reſpondent, which he refuſed to allow, 4 
appeared upon the face of his own bill; the croſs bill w, 
therefore proper and neceſſary, as well for a diſcovery as relief . 

and ought to have been retained, and the appellant relieved in 
the manner thereby prayed. That by the decree, the appellant ws 
ordered to pay the reſpondent not only his own coſts, but alſo the 
coſts which he was to pay the defendant Chamberlain; whereas it 
appeared, both by the reſpondent's bill and the evidence in the 
cauſe, that the appellant was always ready to come to an account 
with him, on having a juſt allowance for his ſervices ; beſides, 
the appellant was ſo conſcious of the juſtice of his demand, that, 
he offered to leave it to the determination of any two indifferent 
perſons converſant in the Eaſt India trade, but which the reſpon- 
dent having refuſed, he ought not to be allowed coſts, if he 
ſhould be excuſed from paying coſts to the appellant. It wa 
therefore hoped, that the decree would be reverſed, the appel. 


lant's bill retained, and the money he had paid. the reſpondent 
reſtored to him. 


On the other fide it was contended, that the demands of tie 
appellant, even if he had proved, as he had not, that they wer 
grounded on any promiſe or agreement of Sir Robert Nightingal, 
were of ſuch a nature, as ought not to have any countenance in 
a Court of Equity; the ſervices pretended to have been done 
for Sir Robert, being no other than attending for a few days i 
the public ſales where Sir Robert's goods were old, and by! 
fraudulent underhand contrivance, enhancing the prices of thoſe 
goods by bidding upon the buyers of them, as if he had been 
a real buyer himſelf; and ſhould a Court of equity decree * 
tatisfaction of ſuch demands, it would give ſanction to a practice 
contrary to the faith of public ſales, and be an injury to the 
fair and honeſt purchaſor, and therefore ought to mect with the 
greateſt diſcouragement. That the appellant having mace ſuch 
an unjuſt defence, and fecking, by his croſs bill, a ſatisfaction af 
demands founded upon unfair practices, and being morecet 


; ir Roberts 
unable to make proof of any promiſe or agreement of Sir Robert 
. 5 | it 
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it was but juſt to diſmiſs his bill with coſts; and tho' he was Fon 
thereby left to ſeek his remedy at law, yet it would not have fv 
been reaſonable to have ſent the reſpondent to law, for recovery 
of a juſt and uncontroverted debt, and for which he could not 
maintain any action in his own name; the notes being taken in 


he name of Mr. Chamberlain, and the reſpondent only entitled 
to the benefit of them in equity. The decree therefore being 
ſounded on ſuch manifeſt juſtice, ought to be affirmed, and the 
appeal diſmiſſed with colts. 


AccoRDINGLY, after hearing counſel on this appeal, it was Dzczze 
ozPERED and ADJUDGED, that the ſame ſhould be diſmiſſed, jour. 20 


. Jour, vol. 23. 
and the decree, orders and proceedings therein complained of, P. 74 


affirmed : And it was further ORDERED, that the appellant 
ſhould pay the reſpondent 100/. for his coſts in reſpect of the 
ſaid appeal. : | | 
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Charles Duke of Grafton, = - Appellant. Caſe 39. 


Themas Horton, an Infant, ——_— Reſpondent, 


F refo mz . Lug £2 of | 
Ma -S25 efe * . . 
.. 2 1 . . 


HE appellant, upon the death of © Catherine, Quee 4A. a e, 
Dowager of England, by virtue of letters patent granted eee, 
by his Majeſty King Charles II. became ſeiſed in tail male of 

the manor of Potter ſpury and More- end, parcel of the honour of 2 . 
Crafton, in the county of Northampton, with remainders over; — 

the reverſion in fee being in his Majeſty, his heirs and ſucceſſors, | 

and the Lords or Ladies of this manor for the time being, 

frequently demiſed or granted at their will and pleaſure, ſeveral 

tenements within the ſame, by copy of Court roll for three 

lives, and upon ſuch fines as they thought fit. 


17th March, 1726. 


T bomas Serjeant, alias Hughes, and Ann his daughter, who 
married Thomas Horton, being ſeiſed of a meſſuage and the 
thereto belonging, called Penny Land and Pinfold Land, 

in Tardly Gobion, within the ſaid manor, which had been 

"Tnerly demiſed or granted by copy of Court roll for three 


| es, and one of them being dead; the ſaid Thomas Serjeant 
1 42 
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and Ain his daughter, at a Court Baron held for the füd ner 
on the 15th of February, 1672, ſutrendered the faid tete 
into the hands of the Queen; to the intent that the £ The 
$:3jeant and Thomas Horton atd Ann his wife, might he 
fame to the üſe 6f therh for their lives, and the life of ge 
longer liver of them ſucceſſively, according to the euftotn of ty 
flid manor : And at the ſame Court, they were admitted tem. 
accordingly, to hold for the ſaid three Tives at tlie will of ty 
Lord, according to the cuſtom of the manvr; by fealty, * 
of Court, and the yearly rent of 1 J. 135. 4d. and a fine d 
25 J. was paid for adding the life of the ſaid Thomas Hort i 
the copy. 


; In  Oeober, 1675, Thomas Serjeant died, whereupon Tim 
Horton cante into poſſeſſion ; and at a Court Baron held for th 
ſaid manor on the 3d of Auguſt, 1676, Horton and his wit 
ſurrendered the premiſſes into the hands of the Queen, to the 
intent that they and John their ſon, might have the ſame to thi 
uſe of them the ſaid Thomas Horton and Ann his wife, and d 
Fohn their ſon, for their lives, and the life of the longer line 
of them ſucceſſively, according to the cuſtom of the manor: 
And at the ſame Court they were admitted tenants according, 
and paid a fine of 10/. for adding the life of the faid Jah 
Horton in the copy. 


. Ann Horton died in 1682; in October, 1719, Thomas bt 
huſband died; and John Horton, who was the laſt life in tk 
copy, died in May, 1723; upon whoſe death, the premill 
reverted and of right belonged to the appellant, as Lord d 
the manor ; and therefore he delivered an ejectment to recon! 
the poſſeſſion. 


In Trinity term, I723, the reſpondent, as ſon and heir of ti 
ſaid ohn Horton, exhibited his bill in Chancery againſt 1 
appellant; flating, inter alia, that within the ſaid manor thi 
are, and time immemorial have been, ſeveral lands and tel 
ments, held of the Lords and Ladies of the ſaid manor for de 
time being, by copy of Court roll, which, time out of * 
have been granted or grantable by the ſaid Lords or Ladies, 
three perſons for their lives, and the life of the ſurvivor of ther 
ſucceſſively; upon the ſurrender, and at the inſtance or non 
nation of any tenant or tenants thereof into the hands of the : 
Lords or Ladies, to the intent, that any three perſons in r 
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by ſuch ſurrender or ſurrenders nominated, - ſhould have the 
ſame out of the hands of the faid Lords or Ladies ; and that 
och three perſons ſo nominated, have been and ought there- 

to be admitted, or the ſame to them granted, paying to the 
Lords or Ladies of the manor for the time being, a reaſonable fine 
for the ame. That for time immemorial, by the cuſtom of the 
aid manor, when, and ſo often as it hath happened, that all 
the perſons named in any ſuch copies have died, without mak- 
ing any new nomination of other perfon or perſons ; then the 
heir or heirs at law of the furvivor of fuch perfons, hath nomi- 
hated, or have right to nominate three perſons, to whom the 
Lords or Ladies of the manor for the time being, have granted 
ſuch copyhold tenements for the lives of ſuch three perſons, 
and the ſurvivor of them; and they have been accordingly 
admitted thereto, paying à reaſonable fine for the ſame, according 
th the cuſtum of the ſaid manor. —The reſpondent then ſtated, 
that as heir at law of the ſaid 70hn Horton, his father, he had a 
right to nominate three lives or perſons, to whom the premiſſes 
ſhould be granted ; that he had applied to the appellant, to 
admit three perſons to the ſaid premiſſes, for their lives and the 
life of the longer liver, ſucceſſively ; and that he was ready to 
hominate three ſuch lives, and to obſerve the cuſtom of the 
ſad manor, and pay the uſual fine and fees, heriot and other 
duties incumbent on him ; but, that the appellant had refuſed 
to make any ſuch grant or admittance : And therefore the bill 
prayed, that the appellant might be obliged to admit the 
reſpondent and ſuch other two perſons as he ſhould nominate, 
to the ſaid premiſſes, upon his paying the cuſtomary fine and 
fees, and performing ſuch duties and ſervices as were incumbent 
upon him by the cuſtom of the ſaid manor ; and that an injunc- 


as might be awarded, to ſtay the appellant's proceedings at 
uv. 


Vas not any cuſtom within the manor, whereby, upon the death 
of any life named in a copy, the Lord of the manor for the 
une being, was obliged to fill up the ſame ; and that, by law, 


he was not obliged to renew any copy of any meſſuages, lands 
"7 tenements held of the ſaid manor, otherwiſe than at his own 


ree election and pleaſure; and that he was not compellable to 
2 any perſon to be tenant of his manor, upon ſuch ſurren- 
er as was in the bill ſuggeſted; but that ſuch admittance is 


purely 


1 
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The appellant, by his anſwer to this bill, infiſted that there 
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manor; and that no new admittances or grants had, at 


the cauſe was heard before the Lord Chancellor King, on the 


Caſes in Parliament. 

purely a diſcretionary act, at the will of the Lord; becauſe the 
fine to be paid by every tenant of the manor upon his admit. 
tance, was, by the cuſtom of the manor, merely arbitrary wy 
at the will of the Lord or Lady of the manor” for the tins 
being. — That there was no ſuch cuſtom as was ſtated by the 
bill, touching the heir or heirs at law of a ſurviving ten 
having a right to a new grant; but that in caſe all the 
named in any copy happened to die, then the eſtate or eſtates 
granted and held by ſuch copy, did revert to the Lord of the 


time, been made in ſuch caſes, otherwiſe than at the will a 
pleaſure of the Lord or Lady of the manor'for the time being, 
* nt hg; r £14110 2d) 40 1g) 

By an order made in the cauſe on the ,zoth of May, an, 
after the appellant's anſwer was put in, it was ordered, that the 
injunction formerly granted, ſhould be continued till the ber. 
ing; and the reſpondent was, by conſent, to account for the 
rents and profits of the premiſſes, and to deliver poſſeſſion of the 
ſame, as the Court ſhould direct at the hearing of the eauſe, 

The reſpondent afterwards amended his bill, and therdy 
varied the cuſtom ſtared in his original bill; by alledging, 
that inſtead of a reaſonable fine payable upon renewals, the füt 
was, one year and an half of the improved' rent of the copyball 
premiſſes, if infifted upon by the Lords or Ladies e the ſaid mann, 
for each and every of ſuch life or lives, or leſſer ſums, if the 
thought fit to accept thereof; together with 25. for a hetiot 


„ 


10 11690 vi 

The appellant, by his anſwer to this amended bill, inſiſted, 

that the pretended cuſtom therein ſuggeſted was not ſufficient) 

certain, nor warranted by the rules required by law, in cal 
of cuſtoms. 2141 BSB ee 


After witneſſes had been examined, and publication paſt 


17th of May, 1726; when it was ordered, that a trial ſhould 
be had at the then next Aſſizes for the county of Northanp" 
on the following iſſues, viz. 1ſt, Whether the plaintiff T hom! 
Horton, the ſon and heir of John Horton, the laſt life in tbe 
copyhold premiſſes in queſtion, had, by the cuſtom of the mano 
a right to renew, or redeem the copyhold lands in queſtion, 
from the Lord of the manor, for three lives. 2dly, If he ha 


ſuch right, whether the right of ſuch redemption or my 
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1s, on payment of one year and an half's improved rent for 
ich of the three lives, or on any other terms, and what; and 
there were any other terms, they were to be inſiſted upon, 

i the jury to indorſe the ſame on the peſtea. And the trial 
to be had by a ſpecial jury; and after the trial, either ſide 
e to be at liberty to reſort back to the Court, for further 
ions ; and in the mean time, the injunction was to be 


ntinued. 


From this order the Duke appealed ; and on his behalf it was P. Yorke. 
"tended, that the cuſtoms inſiſted on by the reſpondent's bill, C. Talbot. 
re uncertain, unreaſonable, and not warranted by the rules 
uw. For, by the original bill the reſpondent inſiſted, that 
cuſtom was, to fill up any copy, or to grant a new copy for 
ee lives, at the inſtance of the heir of the ſurviving life, 
on paying a reaſonable fine ; but by his amended bill, he 
uged the cuſtom to be, upon paying one year and à half of. 
improved rent, if infiſted on by the Lord for each life, or a 
ſum, if he thought fit to accept of it: And upon the hear- 

> of the cauſe, the reſpondent produced and read in evidence, 
reſentment of the homage, at a Court of Survey held for the 
| manor on the 18th of April, 1650, to prove the cuſtom of 
manor to be, upon paying a year and a half of the reſerved 
ry rent, for each life upon a renewal, or new grant. But 
did not produce, or give ſo much as a fingle inſtance of any 
theſe pretended cuſtoms from the Court rolls of the manor, 
ich, upon the death of the Queen Dowager, were delivered 
the Auditor of his Majeſty's land revenue, and where they 
| remained ; and yet, according to the ſecond iſſue directed, 
reſpondent was left at liberty to inſiſt at the trial, upon 
any of theſe pretended cuſtoms, or any other cuſtom he 
Puld think fit to ſet up, as the terms of renewal ; altho' not 
tn illue in the cauſe, ſo that the appellant could not poſſibly 
prepared to make a proper defence thereto upon the trial. 
at the pretended cuſtoms inſiſted on by the amended bill, 
© contradictory to the very copies of the Court rolls, under 
Ich the reſpondent derived his title; for, upon adding the 
2 Thomas Horton, his grandfather, in 1672, to the two lives 
um being, a fine of 2 5 J. was paid; and upon adding the 
of / n Horton, his father, in Auguſt, 1676, to the two 
„den in being, a fine of only 101. was paid; which fully 
N. Ii. 4A : | i proved, 
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proved, that the fines were arbitrary, and at the will of h, 
Lord: And it appeared by many inſtances? in the Court to. 
ia the time of the Queen Dowager, that When any bew ay 
was granted for lives, the ſame was done by virtue of 2 rt. 
cular warrant or precept from the Queen's truſtees to the Step; 
of the manor, and not merely by virtue of his office of Stent 
That the reſpondent had given no inſtance from the Court to 
that the homage, upon the death of the laſt life named ia 
copy, had preſented the heir of the laſt ſurviving nomine, , 
that proclamation had been made for ſich heir to come in a 
be admitted; but according to the pretended cuſtoms nity 
on by the reſpondent's bill, the Lord Was obliged to fibuß th 
copy, upon the death of any life named therein; or to gtnt. 
new copy, after all the lives were dead, for three bew he 
when and at ſuch time as the copyhold tenant, or the Her d 
the laſt ſurviving nominee ſhould think fit to demand the ſmm: 
paying one year and a half of the improved rent for each lik; 
and yet the Lord of the manor had no remedy to tome! th 
copyhold tenant, or the heir of the laſt ſarviving'nomijite, U 
come in and be admitted within any certain time, ot other 
than according to the will and pleaſure of ſuch heir; which 
with reſpect to the Lord, ſeemed to be very uftequal and uur: 
ſonable. That if theſe pretended cuſtoms were to prevail, ti 
would, in effect, turn copyhold eſtates for lives into copybold 
2 in fee; and there ſeemed to be no more reaſon for ſuch a demal, 
than there would be againſt an eccleſiaſtical perſon or a coll 
to make a new leaſe of freehold lands to an ancient tenant, or 
repreſentatives, becauſe the lands had been uſually demiſed f 
lives. Wherefore it was hoped, that the order would be re 
ed, and the injunction diffolved ; that the reſpondent woult 

ordered to account for the rents and profits of the premilke 
_ queſtion; and deliver poſſeſſion thereof to the appellant; ® 
_ that after ſuch order ſhould be performed, his bill woll 


— 


9 9 


as argued, that the Court rolls apps 
ed to have been very irregularly kept by the Stewards, and 
they were the tenant's evidence, this neglect was à great if 
fortune to the reſpondent ; and the Steward being appointed! 
the Lord, it would be very hard, that the tenant's titlc ſho 
be prejudiced by the Lord's officer: However, not withſtandi 
ſuch negligence, the reſpondent hoped to prove upon the 1 


Calles in Parliament. 275 


of the iſſues, that there were ſuch cuſtoms, entitling the tenants / 


. 8 : : 1726. 
and the heir of the ſurviving tenant to renew, as in the bill 


were ſtated. That | tho' upon the trial, ſome cuſtoms: might 
appear in favour: of the tenant's right of renewal, and in ſome 
meaſure variant from the cuſtoms before mentioned; yet the 
reſpondent and the other tenants of the manor ought-to have 
the benefit of ſuch cuſtoms. and right of renewal, upon what 
terms ſoever the ſame had been allowed: And tho' there might 
be ſome preſentments formerly made at a Court held for the 
manor, which might vary from the cuſtoms already inſiſted on 
by the reſpondent; yet the ſame were all of them evidence, 
that the heir of the ſurviving tenant had ſome right of renewal 
ſubſiſting in him, by virtue of the cuſtoms, after the death of the 


three lives, and which ought to be tried upon the preſent, iſſues. 


That, a trial at law is proper, where the queſtion is upon a 
cuſtom, there being no other way of trying it but in this man- 
ner ; for a copyholder has no other remedy. to. compel an admit- 
tance to a copyhold, but by a bill in equity: And therefore to 
deny this relief, or to deny the trial of the cuſtom of the manor, 
when there are very few inſtances to be ſhewn of ſuch admit- 
tances, would be to deny all kind of remedy. whatever, and prove 


a very great hardſhip to the copyhold tenants of the manor. 


Bur after hearing counſel on this appeal, it was 0RDERED Oos 


i a 3 40 ; SOS RISTHER 1 ? | 
and ADJUDGED,, that the order therein complained of ſhould es 


Jour. vol. 23. 


be rererſed; and that the injunction ſhould. be diſſolved: And P. 77. 
it was further ORDERED, that the reſpondent ſhould account for 
the rents and. profits of the premiſſes in queſtion, from the time 
of his entry thereon ; and that he ſhould forthwith deliver poſ- 
ſeſſion thereof to the appellant ; and that the Court of Chancery 
ſhould give proper directions for taking the account, purſuant 
to this judgment. And it was further oRDERED, that the 
ſelpondent's bill ſhould be diſmiſſed, after the, account ſhould 
be taken, and the money due thereon paid, and poſſeſſion deli- 
tred as before directed. 0 e 
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Caſe 40. Mary Segrave, Widow, Appellant, 


Dominick Ryan, = - - Reſpondent, 
24th March, 1726. 


TRA NCIS Segrave, being ſeiſed in fee of one third part, 
and poſſeſſed for ſome long term of years of the other two 
third parts of the diſſolved abbey or monaſtery of St. John, 
without Newgate in the city of Dublin; by a memorandum in 
writing, dated the 19th of December, 1687, demiſed all thoſe 
the brewhouſe, inward and outward dwelling houſes, three malt 
houſes, the caſtle, cellars, and all other the appurtenances and 
conveniencies, water and water pipes, ſtables and horſe mill, 
and brewing utenſils, (except one room in the back houſe, 
over the wainſcotted room, and the cloſet belonging to the | 
ſame; which the ſaid Francis reſerved for himſelf only to lite 
ih) unto Richard Purcell for 91 years, to commence from the 
11ſt of May then next, at the yearly rent of 85/7. payable half 
b yearly; and the ſaid Francis Segrave did thereby covenant, 
before the 1ſt of February then next, to make a good and ſufi- 
cient leaſe, according to law, to the ſaid Richard Purcell of the 
premiſſes, as they were formerly held by illiam Brook and 
Thomas Newland; but Henrichs malt houſe and Neuland: 
dwelling houſe were to be excepted out of the leaſe. 


When Purcell came to take poſſeſſion of the demiſed premiſſes, 
he found ſome parts thereof had before been let to ſeveral per- 
ſons by prior leaſes, which were not then expired; and pat- 
ticularly, ſome rooms in a part of Brook's dwelling houſe, 
known by the name of the Three Kings, wherein one Brian Callar 
afterwards lived: But Segrave, on application made to him, 
agreed that Purcell ſhould have an allowance in his rent for thole 
rooms, and ſuch other parts of the premiſſes as were detained 
from him, until he ſhould be let into poſſeſſion thereof ; and, to 
make Purcell the more eaſy, Segrave agreed to give up the 
room and cloſet which he had reſerved for his own ule, 


In the year 1689, Segrave and Purcell came to an —_— 
. 0 . 8 
when Purcell inſiſted on having an allowance or abatement in | 


ü 3 ined 
rent, for ſuch part of the demiſed premiſſes as was ſo 157 
4 
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tom him; and thereupon Mr. Segrave agreed to accept of 70/. 

jr ann. in lieu of the 857. per ann. reſerved by the demiſe ; 
ind accordingly, on Parcells paying him 35/. he gave him an 
acquittance in full for half a year's rent, which became due 
the 1ſt of November then laſt. Purcell continued to pay his 
ent according to this abatement, till about the year 1692, and 
tho' Segrave lived till 1709, he never demanded the room or 
cloſet reſerved for his own uſe; but in the ſaid year 1692, one 
Nuttall, who had an incumbrance on the premiſſes, prior to the 
leaſe of 1687, inſiſted, that he was entitled to receive 80/. per 
ann. and threatened to compel payment thereof by diſtreſs ; 
whereupon Purcell applied to Mr. Segrave to be indemnified, 
but without effect, ſo that Purcell was, for a conſiderable time, 
obliged to pay Nuttall” 80 l. yearly, notwithſtanding the above 
agreement for an abatement of 151. per ann. 


In 1711, Richard: Purcell died ; having made his will, and 


thereof appointed his wife Margaret Purcell ſole executrix and 
refiduary legatee; and ſhe having proved the will, died in 1716, 
having made her will, whereby. ſhe deviſed the benefit of the 
ſaid leaſe to the reſpondent ; who, by virtue thereof, became 


entitled to the premiſſes for the remainder of the 91 years term. 


That part of the premiſſes called the Three Kings, being in 
a ruinous condition, the faid” Bryan Callan the tenant quitted 


the poſſeſſion ; whereupon the reſpondent, on the 15th of April, 
1717, peaceably entered and poſſeſſed himſelf thereof, by virtue 
of the leaſe made by Segrave 'to Purcell, and expended about 
340l, in repairing the ſame, ....-: bs OE, - Is | 


On the roth of May, 1723, the appellant exhibited her bill 
in the Court of Chancery in Feland, againſt the reſpondent and 
others; ſetting forth, that the ſaid Francis Segrave, her late 
huſband, being ſeiſed of the ſaid diſſolved monaſtery; whereof 
the houſe called the Three Kings was part, did, by indenture of 


| leaſe, demiſe all the premiſſes to Thady Mahony for 41 years; 
and that Mabony, by indenture dated the 13th of November, 
1710, Segrave being then dead, declared, that the ſaid leaſe 
was made to him in truſt for the appellant; that ſhe being fo 
entitled, by deed, dated the 24th of April, 1714, demiſed the 
lid houſe called the Three Kings, to Bryan Callan for three 
. at the yearly rent of 14/.; and that Callan covenanted 

Vor. III. 4 B to 
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to deliver the appellant poſſeſſion thereof at the end of the lad 


T5 inst 6 4pprllant,: till onicged: hi due courſe ef law. 
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term; that Callan, ſome ſhort time before the expiration of his 
leaſe, aſſigned his intereſt to the reſpondent, ho entered I 
kept poſſeſſion of the ſaid houſe, on pretence chat the ſame wy 
compriſed in the leaſe made to Purcell by | Segrave : And the. 
the appellant by her ſaid bill confeſſed, it was then too late ſa 
her to apply to the Court for an injunction to be quieted in ia 
poſſeſſion, as againſt a tenant holding over his term; yet, ſhe 
thereby pretended, that ſhe was entitled to a; ſpecific execution 
of the covenants contained in Ca/laz's leaſe, ; againſt the reſpon- 
dent, as aſſignee of Callan, and ought to have an account and 
be let into poſſeſſion; and the rather, for thataſhie had only a 
equitable title, the legal eſtate being in Mabany her trüſtec; 
and therefore ſhe prayed to be reſtored to the pgſſeſſion by the 
injunction of the Court, and to have an account of the reots dl, 
the houſe: But, tho ſhe made Mahony a defendant to her. = 
yet, the did not think fit to bring him to a hearing... 1 


The reſpondent, by his anſwer to this bill inſiſted, that 5 

any ſuch leaſe was made to Mabony, the ſame was void i fbr 
that Segrave had no power to make any ſuch leaſe,.the,premiſcs 
having been long, before demiſed by him to Purcell, and li 
mortgaged by him and the appellant 1 to one Smith, which mort- 
gage Was | then ſubfiſting ; he denied that. Callan. ever aſſigned 
his intereſt to him, or that he was to give him any .conſideration: 
for the ſame, or for quitting the poſſeflion,; but ſaid, that the 
houſe being extremely out of repair, and Callau inclined to quit 
it, and he having a right thereto. under the; demiſe made by 
Segrave to Purcell.in.1687, he, by virtue thereof, and not af 
Callan's pretended leaſe, entered peaceably and poſſeffed himſif 


of the houſe, and inſiſted he had good right to hold me ſame 


', 
7 | 1 
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Iſs being joined, 1 extmitedoiand, ublicaion c 
paſſed, the cauſe. was .heard on the. zoth of ufprih; 1724, when 
the Lord Chancellor of Ireland Was Dleaſed to direct the folloꝝ · 
ing ifſue to be tried at law, vag. “ Whether the honie called 
10 the Three Kings, was part of the premiſſes demiſed, or i0- 
4 tended to be demiſed, by the leaſe made by Francis 1 
of to Ricbard Purcell the dard of d * OY 


, .” 
"f <4 42 7 1 9. 
— © * 


Caſes in Parliament. 


Upon the appellant's petition, the cauſe was reheard on the 
(8th of June following; when the appellant's counſel infiſted,. 
hat ſhe had no legal title to recover at law, ſhe being out of 
poſſeſſion; and offered, in caſe ſhe was reſtored to the poſſeſſion, 
that ſhe would admit the reſpondent's title under the leaſe to 
Purcell, and would ſet up no temporary bars: Whereupon his 
Lordſhip thought fit to vary the former order, and to direct 
that an injunction ſhould be awarded, to reſtore the appellant 
to, and from time to time, quiet her and her under-tenants in 
the poſſeſſion of the ſaid houſe called the T Bree Kings, to con- 
tinue till further order: That ſhe ſhould appear to an ejectment, 
to be brought in the King's Bench by the reſpondent, and 
allow his title under the leaſe made by Segrave to Purcell in 
1687, for ſuch houſes as were mentioned therein, and not ſet 
up any temporary bars, or inſiſt on the length of time; and that 
the cauſe ſtould be tried at the Sirtings of Nif priut, after the 
then next term, by a jury to be ſtruck by one of the Maſters in 
Chancery. "HS; | 7 pn 


, 
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On the 1ſt of December, ; 1724» the cauſe was ; accordingly | 
tried; after a view, before the Lord Chef Juſtice Vhiiſbed; and 
the reſpondent having fully proved, by the teſtimony of ſeveral 


unexceptionable witneſſes, that the ſaid houſe called the Three 


the leaſe made to Purcell; that it had been built by Brooke, 


and enjoyed by him and his under-tenants for many years, under | 
a leaſe made to hin by Mr. Segrave, prior to Purcell's leaſe ; 


and that it was not either of the two houſes excepted in Pur. 


afterwards put into poſſeſſion. 4 * 
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that ſhe ought not to have been thereby deprived of the legal 
advantage ſhe had, under the lon g and quiet poſſeſſion of the 
houſe by the tenants of herfelf and her late huſband ; the 
reſpondent having no bill, nor any equity to be a foundation for 
velia direQtions/! That as the Court had allowed the appellant $ 
bt to the poſſeſſion of this houſe, by ordering it to be reſtored 
ud continued by injunction; it was improper to direct any 
wic at law, by which means the appellant had been ſtripped 
hey Poſſeſſion. That the appellant, by being enjoined not 
9 hſt on any temporary bar, or the length of time, could 


not 


Kings, was part of the outward dwelling houſe mentioned in 


cel: leaſe; a verdict was given for the reſpondent, and he was 


The appellant therefore appealed from the decree; infiting, 


C. Talbot. 
N. Fazakere 
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P. Vorke. 
T. Lutwyche. 


_ * lant was not debarred by the decree, from infiſting on any f 


put upon him; and yet notwithſtanding this difficulty, he 


Taſes in Parliament. 
not give any evidence thereof upon the trial; which . 
apprehended would have been very proper evidence, to explain 
the general words of the leaſe made in 1687, and to ſhew that 
the houſe in queſtion was never intended to paſs by that leaf 
the poſſeſſion having ever ſince gone contrary to | it. That the 
Court had made no reſervation of further directions after the 
trial ſhould be had; which, if it was proper to have dire geg 
any trial, ought likewiſe to have been directed: Nor was the 
reſpondent decreed to account with the appellant for the pr. 
fits of the houſe : And therefore it was prayed, that the der: 
might be reverſed, the verdict ſet aſide, and the appelly 
reſtored to the poſſeſſion, © — ga 


On the other ſide it was ſaid, that the decree was made 1 
the importunity of the appellant's own counſel, and upon the 
terms propoſed by them to the Court; ſhe was; in that reſpei 
therefore, greatly indulged, for the reſpondent having entered 
on a vacant poſſeſſion, and under a title ſtill ſubſiſting, heougit 
to have been continued in ſuch poſſeſſion, until legally evided. 
That the reſpondent had more reaſon to complain than th 
appellant, inaſmuch as an injunction had been awarded for 
reſtoring her to the poſſeſſion, when the ſhould have been leſt 
to her legal remedy; and the rather, for that the only colour 
ſhe had for ſeeking relief in equity was, that Mabom, he 
truſtee, would not permit his name to be made uſe of in ay 
action at law; and yet ſhe did not think fit to bring him befor 
the Court at the hearing, tho ſhe had made him a defendant i 
her bill; nor was it pretended, that the mortgage to Smit 
was prior in point of time to Mabony's leaſe. That the lengi 
of time could not have been of any avail to the appellant, becaul 

the reſpondent had ſeven years recent poſſeſſion ; and the appel 


which could have ſerved to ſatisfy the jury, that the houſ 
called the Three Kings was a diſtin, ſeparate holding, and 10 
part of the premiſſes demiſed by the leaſe to Purcell; but, by 
The alteration of the poſſeſſion, and by the reſpondent's 1 
made leſſor in the ejectment, the whole burthen of rote 
y 
verified his title and obtained a verdict, after a view and 1 
full evidence. It was therefore hoped, that the decree ue 
be affirmed, and the appellant's bill diſmiſſed with coſts. 
TY 5 | | | ; ; 7 5 5 . R 1 1 
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AeTER hearing counſel on this appeal, it was ORDERED and 
1 ai 1727. 

4p10DGED, that the order therein complained of, ſhould be 

firmed ; with this variation, That whereas the reſpondent, ,, war” 


« fnce the ſaid order, had recovered judgment in ejectment and firmed, 
« poſſeſſion, it is hereby declared, that the appellant is at wn, 
liberty to. bring an ejectment in her own name, or her truſ- ER” * 
« tee, in order to recover poſſeſſion of the premiſſes in queſtion; 
« hut the reſpondent to continue in poſſeſſion in the mean 
« time; and that the reſpondent ſhall not ſet up any mortgage 


« in bar of the appellant's title.” | | 


Sarah Meynell, Widow and Adminiſtra-J ; Caſe 41. 


trix of Lawrence Crabb her firſt Huſ- 
band, and alſo Widow and Relict of 
Richard Meynell her ſecond Huſband, ' | 
and Iſaac Crabb, eldeſt Son of the ſaid | | 


Laurence and Sar ab, RE eee 1 
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> Appellants. 
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Gorge Moore, — tht 5m .Reſpondent. ii 
27th March, 1727. 


17 VRENCE Crabb in 1690, went to the iſland of Bar- 

badoes, and there intermarried with the appellant Sarah, | 
who was one of the three daughters and coheirs of George if 
Fletcher of that iſland, nn | 


—U— — — — —— —— — 
_ 2» - + —_ — 


1 


The ſaid George Fletcher died ſeiſed in fee of five meſſuages = 
and one acre of land, with ſeveral negroes; and other live and | | 
dead ſtock in Barbadoes, of 470 J. per ann.; and alſo of a il 
ame meſſuages and lands, with ſeveral negroes, and other 1 
tw dead ſtock in the iſland of Antigua; which, on his 
ns ee. upon his three daughters; and two of them 
of Z ter dying without iſſue, the appellant Sarah became 
" = entitled to the reverſion of all the ſaid premiſſes, 

pectant on the death of her mother, the widow of the ſaid 


97 £1 ; a 8 S 
Wy Pletcher, and who afterwards intermarried with Francis 
ng. 7 F 1 | 
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to them, their heirs and aſſigns, to the uſes, intents and pf. 
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Laurence Crabb carried the appellant Sarah to Janis with 
him, and in 1691, embarked from thence for England; but z 
their paſſage, the ſhip and all her cargo was loſt, they then. 
ſelves narrowly eſcaping ; and Crab6 being in mean irc, 
ſtances, the appellant Sarah's mother, in regard to his neceſ;, 
ſurrendered the plantation and premiſſes in Antigua, to g. 
appellant Sarah ; who, in 1695, went with her huſhang i 
Antigua, and took poſſeſſion thereof ; but finding the play, 
tion unprovided with a ſuflicient ſtock and in want of (wy 
neceſſaries, Crabb wrote to his correſpondents in England, 5 
ſend him coppers and other things neceſſary for the fame; hy 
not being able to procure any ſupply from them, and being h. 
reaſon of his very low circumſtances unable 20 procure th 
ſame himſelf, he and the appellant Sarah went to Barba, u 
perſuade her mother to agree that the appellant Sarab' ett 
there, which ſhe was entitled to after her mothet's death, migh 
be fold, and the money ariſing therefrom applied in ered 
proper buildings upon, and to ſupply and ſtock the plantatat 
in Antigua: This the mother at firſt declined ; but at laſt th 
conſented to ſuch ſale, on Crabb's agreeing, that the mode 
ariſing therefrom ſhould be employed in ſupplying and ſtockiy 
the Antigua plantation, and that then the buildings, negro 
and ſtock thereon, together with the plantation itſelf, ſhoull 
be ſettled upon the appellant Sarah and' her . 


The Barbadoes eſtate was accordingly ſold, and the money 
arifing by ſuch ſale laid out in ſupplying; and- ſtocking the 
Antigua eſtate with the neceſſary works, negroes and cattle; al 
according to the ſaid agreement, Crabb and the appellant Saral 
by indenture dated the roth of April, 1699, in conſideration d 
1200/7. conveyed to Thomas Laſher, his heirs and aſſigns, il 
the faid plantation in Antigua, together with all the houls 
out-houſes, cattle, mills, edifices, and buildings thereon ; 2nd 
all coppers, ſtills, worms, utenſils and other things whatiorn 
thereunto belonging; and alſo fixty ſeven negro ſlaves, vil 
their increaſe, together with thirty five neat, able workin 
cattle; and their increaſe, & HMabend” to the faid Tm 
Lafher, his heirs and aſſigns, for ever: Who by indenture Gated 
the 15th of the ſame month, ſor the like conſideration, cb 
veyed the {aid plantation and premiſſes back again to Lauren 
Crabb and the appellant Sarah, their heirs and aſſigns; babe 


pals 
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es following, vis. To the uſe of Lawrence Crabb and the 
ellant Saran, for their lives and the life of the ſurvivor; 
1 to the uſe of the children of the appellant Sarah in 
* ſubject nevertheleſs to the payment of ſuch, portions and 
ſeacies, as the appellant Sarah ſhould by her will appoint. 
And theſe deeds were duly recorded in Antigua, according to the 


laws of that iſland. 


After this tranſaction, the appellant Sarah and her huſband 
Crabb came to England, where they ſtayed till 1708, and were 
very converſant with the reſpondent ; who during all that time 
never made any, demand upon them, until they had actually 
agreed for their paſſage back to Antigua, and put on board divers 
goods and merchandize and were ready to go on board them- 
ſelyes ; and then, when there was no time left to ſettle or look 
into accounts, the reſpondent arreſted Crabb, and would not 
diſcharge him till he had given bond for 2500/. principal 
money, wherein the appellant Sarah was made to join. 


In March, 1709, Lawrence Crabb died inteſtate at Antigua, 
laying the appellant Sarah his widow, and the appellant Iſaac 
their eldeſt ſon, about 16 years old, and fix other children ; 
but he left no real eſtate whatever behind him, ſave what was 
ſo ſettled as aforeſaid ; Whereupon the Governor of the iſland, 
s ordinary, appointed Colonel Codrington and others to inven- 
tory and appraiſe his perſonal eſtate, who did accordingly truly 
inventory and appraiſe at their full value; all the inteſtate's 
perſonal eſtate, ſave only four negroes of his purchaſe, which 


he plantation, and three ſucking children reckoned of no value, 
hich were therefore omitted; the value of which perſonal eſtate, 
65 lo appraiſed; amounted to-440/. | 


rich Richard Meynell her ſecond huſband ; whereupon one Joſhua 
RA, brought his action and recovered judgment againſt the 


nd Iſaac Ryall, in like manner recovered Judgment againſt them 
„r 66]. Theſe two ſums, the appellant Sarab and Meynell 
tually paid; and the appellant Sarah, during her widowhood, 


vert wholly. unprofitable, and rather a charge than a benefit to 


Soon after Crabls death, the appellant Sarah intermarried 


ppellant Sarab and the ſaid Richard Meynell, for 4841. 15. 4d. 


uy paid 137). 75. 1 J. for the funeral expences of Lawrence 
in 
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in diſcharge of the inteſtate's debts 150 J. and upwards, beyony 
the amount of his aſſets. | 

In Michaelmas term, 1716, the reſpondent preferred hi, bil 
in the Court of Chancery againſt the appellants and the (aid 
Richard Meynell, ſetting forth, that by indenture dated the f 
of November, 1692, from Lawrence Crabs and the appellut 
Sarah to the reſpondent, and by a fine levied purſuant there 
they conveyed to the reſpondent and his. heirs, all the (4 
premiſſes in Barbadoes and Antigua, together with all the negy 
{laves and plantation utenſils, and all the appellant's eſtate in 
the ſaid iſland; in truſt for the appellant Sarah for her lifs 
and after her death for the ſaid Lawrence for his life; and after 
both their deaths, then as to one moiety, in truſt for the hein 
of the body of the appellant Sarah, and for want of ſuch iſſe 
to the appellant Sarah in fee; and as to the other moiety, in 
truſt for the ſaid Lawrence Crabb, and his heirs for ever; and 
that this deed and fine were duly regiſtered in Barbadbes wi 
Antigua. — That in 1706, Lawrence Crabb and the appellat 
Sarah, became bound to the reſpondent in a, bond of goool, 
penalty, conditioned for payment of 2 500. by annual infa. 
ments of 200/. That Crabb was further indebted to hin 
by another bond, dated the 5th of May, 1708, in 218/. 45. bl, 
and in near 7000/7. above the principal and intereſt due on thol 
two bonds; and therefore prayed, that the appellant Sarat, 
and her then huſband Richard Meynell, might account with 
the reſpondent for Lawrence Crabd's perſonal. eſtate, and pay 
what was due to him for principal and intereſt; and in ciſe 
ſuch perſonal eſtate was not ſufficient, that the. reverſion of the 
moiety of the premiſſes in Barbadoes and Antigua, expectant on 
the appellant Sarah's death, and all other the ſaid Lauren 
Crabb's real eſtate of which he died ſeiſed, might be ſold, and 
the reſpondent thereout paid his ſaid debts with intereſt, 


To this bill the appellant Sarah, being in England, anſwered 
alone, her huſband Meynell being then in Antigua; and by he 
anſwer inſiſted, inter alia, that the conveyance of  Novemir, 
1692, and the fine {et up by the reſpondent, if any ſuch there 
were, were executed and levied by her during her infancy and 
coverture, and were not regiſtered and recorded in the prop® 
offices in Antigua, as ſeveral acts of that iſland direct; and that 
for want of ſuch regiſtry, the ſame could not operate * 


x v 
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2500, was, as to her, void, ſhe being then a feme covert, and 

entering into the ſame under the coercion of her huſband ; that 

he buildings, works, negroes and cattle on the ſaid plantation, 

Laurence Crabb's death, fave only twelve negroes and three 

children, were part of, or the produce and increaſe of thoſe left 

her by her father, or erected and purchaſed by the monies 
ifing out of her and her mother's eſtate in Barbadoes, and 

other negroes that came to her on her mother's death ; and that 

no part of the ſaid buildings or works were erected, or any part 

of the ſaid negroes or cattle bought at the expence, or with 

the money of Lawrence Crabb, fave only the faid twelve negroes 
and three children; that he never had money of his own to 
purchaſe the ſame with, and that he never did, or could lay 
out any money in erecting works, ' or repleniſhing the plantation 
it Antigua with freſh ſtock, or any other neceſſaries; and 
therefore ſhe inſiſted, that ſhe was entitled to the ſame, together 
with the plantation for her and her children's benefit, freed and 
exempted from the debts of the faid Lawrence Crabb ; and ſhe 
further infiſted, that ſeveral conſignments had been made to the 

reſpondent, in diſcharge of what was due to him. TY 


Ifue being joined, and witneſſes examined on both ſides, the 
cauſe was heard before the Lord Chancellor Macclesfield, on the 
dth of May, 1919 ; when his Lordſhip declared, inter alia, that 
as to the real eſtate of the appellant Sarah, of which a fine 
was levied and a conveyance, as to one mulety thereof, made 
to Lawrence Crabb her former huſband ; it appeared, that by 
the laws of Antigua, all deeds relating to eſtates within that 
land, muſt be regiſtered there, to make them effectual; and 
that the deed of ſettlement under which the reſ pondent claimed 
to make one moiety of the eſtate liable to his demands, not 


become void; and did therefore order, that the reſpondent's 


bin, as to ſuch part thereof as ſought to make a moiety of the 
ſ ral eſtate liable to his demands, ſhould ſtand diſmiſſed ; but 
f s to the perſonal eſtate of Lawrence Crabb, his Lordſhip 
re ordered and decreed, that the appellant Sarah ſhould come to 
0. — for the ſame before the Maſter, who in taking the 
t ount 


» Was to' make the appellant all juſt allowances ; and 
"e Maſter was alſo to take an account, and ſee what Lawrence 
Crabb was indebted to the reſpondent, and what the reſpondent 

Vor. III. 4 D | no, had 


being regiſtered: there, as the ſaid laws required, was thereby 


235 


bind any eſtate there: She further inſiſted, that the bond for. 
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had received towards ſatisfaction thereof; and what the Mate 
ſhould find and certify to be due to the reſpondent from th 
faid Lawrence Crabb, over and above what he had receing 
towards ſatisfaction thereof, it was ordered and decreed, tha 
the ſame ſhould be paid the reſpondent out of the eſtate of the 
ſaid Lawrence Crabb, which ſhould appear to be remaining in 
the appellant's hands, after all juſt allowances made her; d 
the conſideration of coſts was reſerved till after the Maſter, 
report. \ 211289 gui 00 


On the iſt of Auguſt, 1723, the Maſter made his report, and 
thereby certified, that he found by the proofs in the cauſe, wy 
the appellant Sarah's anſwer, that Lawrence Crabb died poſſeſel 
of a perſonal eſtate, conſiſting of ſeveral negroes, building, 
cattle, ' houſehold ſtuff and other things, the 'particulars and 
value. whereof he annexed to his report by way of ſchedule, 


' amounting to 4050 J. 75. 6d. Antigua money; and that th 


tame, upon his death, came to the hands of the appellut 
Sarah ; and which 4050 J. 75s. 6d. was at the time of Laure 
Crabb's death in value 2700 J. 54. ſterling, whereout the Maſt 
had allowed the appellant 37 /. ſterling for funeral charges, 
which being deducted out of the 2700 J. 5 5, there remained d 
the aſſets of Crabb come to the appellant's hands 2663 5: 
And the Maſter further certified, that he found due to the 
reſpondent from Crabb, on two bonds, and for intereſt due thereon 
to the 25th of June, 1723, and by money paid by the reſpondeit 
for Crabb's uſe and by his order, ſeveral ſums, which he pi 
ticularly. mentioned in the ſecond . ſchedule. to his report 
amounting to.4416/. 155. 2d. but the reſpondent having admitte 
before the Maſter to have received of Crabb, in his life-time, l 
by goods conſigned by him to the reſpondent, and which car 
to the reſpondent's hands after Crabb's death, 2881. 125. gh 
the particulars whereof he ſet out by way of third ſchedule ! 
his report, which being deducted out of the ſaid 4416/15 
24. there then remained due to the reſpondent on the 25th c 
of June, 1723, 4128/. 25. 5d. 
To this repert the appellants took ſeveral exceptions; - 
firſt of which was, For that the Maſter had in the firſt ſcheduk 
to his report, charged the appellant with the' ſeveral mattes 
and things following, as part of the perſonal eſtate of Lavwri 
Crabb ; whereas by the laws and cuſtoms of the iſland of my 


dv 


the lame belonged to and were part of the freehold and inherit- 
ance of the appellants, and ought to go along with the ſame, 
being by the decree. and by the ſettlements therein recited, 
Jiſcharged from the reſpondents demands; v2. 


L. . d. Nr L. „. 4. 


A wind mill erected, - - 6000 0 Two large ſtills, two 
ö 130 0-0 


geren large coppers, |= 200 0 © worms, and two worm 
tubs, 85 wn 18 


Thirty four working _—_— 480 0 © 
at 201, per head, = = 3 Sixty eight negroes at 

A cattle mill, a curing 201. each, one with te $1360 o © 
houſe, boiling houſe wt 200 0 0 

ſtill houſe +54 © 


other, — ” as þ + 


And in which two laſt particulars, there was an overcharge both 
as to the number and value, 


The third exception was, For that the Maſter had not allowed 
the appellant Sarah the ſum of 4847. 15. 4.4. being a debt due 
from Lawrence Crabb to Foſhua Redhead, and for which he 
recovered a judgment at law againſt her and her late huſband 
Meynell; nor the ſum of 667. paid to Iſaac Ryall, in ſatisfaction 
of ſo much due from Crabb, and for which Ryall alſo recovered 
judgment at law againſt the appellant and her ſaid huſband 
Meynell, both which ſums ought to have been allowed the 
appellant. 3 | 


And the fourth exception was, For that. the Maſter had not, 
but ought to have allowed the appellant Sarah the ſum of 1 371. 
75. 1d. it appearing from the proofs that ſhe paid ſo much for 


the funeral expences of Lawrence Crabb'and for mourning for 
his family, | 


On the 18th of April, 1724, theſe exceptions were argued 
before the Lord Chancellor King ; when his Lordſhip was pleaſed 
to over-rule them, all, and confirm the Maſter's report in toto. 


The appellants therefore appealed from this order, and on 
their behalf it was argued, that the buildings, works, coppers, 
fils, Cc. mentioned in the firſt exception, were the freehold 
of the appellant Sarah, and part of, or belonging. to her plan- 
"on, as to which, the reſpondent's bill was diſmiſſed ; and 
that the ſame, together with the negroes and cattle in this 
OR exception 
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retroſpect whatſoever; but if it had, it only extended to mill 


perſons erecting them; but in the preſent caſe, the works wer 
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exception alſo mentioned, were fully proved in the cauſe either 
to have been left the appellant Sarab by her father, or to has 
been erected and bought in with the monies raiſed by ſile g 
other part of her real eſtate, and annexed to her plantation in 
Antigua ſubject to a truſt to her for her life, and afterwards ( 
the benefit of her children ; according to the agreements entered 
into for that purpoſe, previous to the ſale of the Barbady; 
eſtate. Beſides, it was no where proved, that any of the 
negroes, cattle or ſtock, were bought by Lawrence Crabb, an 
the contrary, it was fully in proof, that he never was in cir. 
cumſtances ſufficient to purchaſe the fame. Should it be 
objected, that by an act of aſſembly paſſed in Antigua, it is enatted, 
« That in caſe any perſon or perſons, tenants for life or will 
a ſhall erect or put up any work, ſuch as mills, coppers, or 
« ſtills, for the improving his intereſt, all heir or heirs, « 
«« his or their repreſentatives, ſhall pay the value of ſuch mill 
or coppers, at appraiſements, in twelve months; any lay at 
* uſage to the contrary notwithſtanding :” — That under thi 
act, the buildings and works in queſtion, were to be conſidered 
as perſonal eſtate of Lawrence Crabb : That negroes and cattl 
though real eſtate to all other purpoſes, were perſonal eſtate as to 
the payment of debts; and that therefore, the report and ore 
appealed from were right in theſe particulars. It might be 
anſwered, that this act was not paſſed until the 18th of Jun, 
1702, Whereas it was fully in proof, that all the works in 
queſtion were erected prior to that time, and the act had no 


and coppers erected or put up at the proper expence of the 


erected and put up at the expence of the appellant Sarah and 
her mother, being paid for out of the money ariſing from the 
ſale of their real eſtate in Barbadoes; and therefore no part of 
Lawrence Crabb's eſtate. As to the third exception, it v® 
infiſted, that the appellant Sarah ought to have been alloyel 
the two ſums therein mentioned, as being fo much really paid 
by her and her huſband Meynell, out of the aſſets of Low! 
Crabb, in diſcharge and ſatisfaction of debts really due from 
him, and having been actually recovered from her by due courk 
of law, as his adminiſtratrix; and therefore the ſame ought w 
have been conſidered as included in the juſt allowances, whi 

by the decree were directed to be made. But ſhould it be 


objected that theſe being ſimple contract debts, were f : 
| : in ell 
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rior nature to the reſpondent's, and that the appellant Sarab * 
cht not to have applied her inteſtate's aſſets in diſcharge of ß... 
bem, until all debts of a ſuperior nature were firſt ſatisfied ; it 
«« anſwered, that theſe ſums were recovered by due courſe of 
aw, the reſpective creditors having duly obtained judgments 
e the ſame, as was fully proved by the reſpondent's o vn 
*nefſes. Beſides, the appellant Sarah could not give the 
eſpondent's bonds in evidence in Antigua, ſo as to prevent 
eſe judgments being obtained againſt her; and therefore ſhe 
ught to be allowed whatever ſhe had been obliged to pay under 
uch circumſtances. And as to the fourth exception, the 
pellant ought ſurely to be allowed the whole of the money 
rein mentioned, the ſame having been actually expended. by 
er in and about the funeral of her huſband Lawrence Crabb, 
nd was but ſuitable to his condition; he being at the time of 
is death a member. of the council of Antigua. It was there- 
re hoped, that the order appealed from would be reyerſed, and 
e exceptions allowed. 5 


On the other fide it was contended, that the goods and things Yorke. 
entioned in the firſt exception, were by the laws and cuſtoms . | 
Antigua, ſubject and liable to the payment of debts ; and 
at they were made, erected, found and provided by Lawrence 
rabb, during his intermarriage with the appellant Sarah, he | 
ing by virtue of ſuch marriage, and of his having iſſue by | 
r, tenant for life of the plantation; conſequently, they were | 
rt of the ſtock and utenſils provided by him, and ought to be 1 
nlidered as part of his eſtate for the payment of his debts. 9 i 
hat theſe effects were not diſcharged from the reſpondent's i 
mands, either by the decree made in the cauſe, or by the ſettle- 
ents therein recited; ſuch ſettlements being voluntary, and made 
ter marriage: For by an act of aſſembly made at Antigua, on 
e 21ſt of Tuly, 1692, it is enacted, ** That all negroe and N | 
other ſlaves after the date of that act, ſhould be inheritance i 
and affixed to the frechold, and the widow capable of being | | 
endowed thereof; provided always, that any executor or 
et might inventory the ſaid negroes, but not take 
inem into his cuſtody; to the intent, that if there ſhould 
be be ſufficient goods and chattels to pay the deceaſed's | 
1 ts, then the ſaid negroes were liable to be taken for pay- | 
why of ſuch debts, and be chattels for that purpoſe and not ( 
x Wiſe.” That the debt of 4847. 1s. 1d. due from i 
1 3 Crabb to Redbead, and the other debt of 66 /. due to ' 
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have done. And therefore it Was conceived, that the ate 
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have been paid in a due courſe of adminiſtration, , befy;. h 
by ſpecialty and of a ſuperior nature; the payment t EY 
it therefore g 


that the ſaid exception ſhould be allowed; and that the Mart 
a report ſhould be varied according to this judgment : Anditwa 

further ORDERED and ADJUDGED, that the ſaid order, as tat 
-.. appellant's other exceptions, ſhould be affirmed, . 


James Mole, Executor of Judith el. appel 
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Ryall, were due on ſimple contract only, and ſo ought. ag 


ſuch debts by the appellant Sarah was a miſapplication of þ 
hyſband's aſſets, for which ſhe ought to be accountable oy 
as Lawrence Crabb, according to the allegation of the ol 
Sarah, died inſolvent, there was no manner of reaſon to al | 
her 1374. 75. 14. * for his funeral and her ,mouraing, ws 
loſs and prejudice of his juſt creditors And chat ſhe bit. 
leſs reaſon to complain of not having a ſufficient Alwe | 
her hufband's funeral, when the. Maſter had aRually:alliwy 
her 371. on that account, which was, more than he:ouyh 1 


made on arguing the exceptions, was juſt, and according to 
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Ar rx hearing counſel on this appeal, it was ORDERED af 

ADJUDGED, that ſo much of the order complained of 28 dig. 
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ruled the appellant's third exception, ſhould be reverſed ;.al 
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late Selteyn Samber, 
ig | 14th | April, | 1727. 
YUDITH Medlicot, being ſeiſed in fee of ſeveral freebol 


and copyhold lands and hereditaments in Suſex, al 
entitled to the remainder of certain leaſes of houſes in Halli. 
ſtreet, London, for a long term of years, expectant upon 0 
death of Dame Mary Sehoyn, widow ; and being allo po. 
ſeſſed of a very conſiderable perſonal eſtate, duly made her * 
dated the agth of September, 170%, and thereby, inter 4. 


4 deviſed 


Cakes in Pat flcament. 

| deviſed as follows, © Item, 1 give unto the faid Selwyn Samber, 
« the ſum of 1001. ſterling, to be paid her at her age of 21 
« years, Or day of her marriage, which ſhall firſt happen. 
« Jrem, I give unto the "aforeſaid Selwyn Samber, one ſmall 
« filver tankard worked round with ridges like hoops. Item, 
« If it ſhall happen that the ſaid Lady Mary Selwyn, my late 
« brother's widow, ſhall depart this life before the expiration 
« of the leaſes of the two houſes in Watling -ftreet, London, 
« the remainder of the ſaid terms of or in the ſaid leaſes will 
« he veſted in me, or my executor ; and therefore, 1 do hereby 
„give and bequeath all my right, title and intereſt of, in and 
4 to the ſaid leaſes and Houſes, unto my aforeſaid nephew James 
« Noke and my God- daughter Selwyn Samber ; and her part 


and proportion to be applied towards her better maintenance 
« and education. And to the intent all my debts, legacies and 


funeral expences may be juſtly and honeſtly ſatisfied and 
« paid, I give and deviſe all that my moiety, part, purpart and 


« pariſh of Friſton, and alſo of all that the manor of Peat: Dean, 


« tenements, hereditaments and appurtenances . whatſoever, 


« within the ſeveral pariſhes of Friſton, Ea/tdean, Eafthirn; Wil- 
* lingdon, Pevenſey, Weſtham, Hailſham, Falkington and Feving- 


1% 


© by the ſeyeral name or names of Bechmgron, Prifton; "Peak 
Dean, Eaſtlees, Hobney, late Baldeys, Eaſt Skeens, the Monte, 


* the ſame, or any part thereof, are or is called or known, and 

* alſo all my eſtate, intereſt, right, title, property, claim and 
demand whatſoever, of, in and to the ſame; or any part 
* thereof ; and alſo all that my moiety of the wind mill, called 
* Frifton mil and all thoſe my two acres of copyhotd land, 
* lying in Friſton, holden of the manor of Wilmington, and all 

ee my frechold and copyhold meſſuages, lands and tene- 


ts, 


boring friends, Nicholas Gilbert of Eaſtborn, in the county 
"of Suſſex, gentleman, and Thomas Millard of the ſame place, 
* gentleman, and to the furvivor of them and his heirs; in 
* truſt that they, and the ſurvivor of them and his heirs, ſhall 
and do within two years next after my death, ſell and diſpoſe 
66 of 


ſhare of all that my manſion-houſe called Bechington, in the 


* alias Peaktben, and alſo of all the freehold meſſuages, lands, 


* ton, or elſewhere, in the county of Suſſex, called or known 


* and Studley's lands, or by whatſoever other name ot names 


ments whatſoever, not herein before given away, nor diſpoſed 
of, with their and every of their appurtenances, unto my -- ; 


a gold ſeal. 
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of all the ſaid premiſſes before to them deviſed, for the bel 

«« price they can get for the ſame, and with the money miſel 

by ſale thereof, firſt pay all my debts, legacies, funeral and 

e other expences, which they ſhall be at, in and about 

“ funeral, and ſelling of the ſaid eſtate, and the overplus of the 

* ſaid monies remaining in their hands, after ſuch my debt 

* legacies, funeral and other expences whatſoever, be paid and 

*« diſcharged, I give and bequeath unto my aforeſaid nephey 

FJames Noke, to the intent and purpoſe, he ſhall purchaſe 
e my moiety of Friſton, Peak Dean and the Monts, and come 

e and inhabit at Friſton; and when he marries, if he have fue, - 
„ ſhall have his ſon baptized by the name of Selwyn,” as I uf 

«« defire his other children may be, in memory of that ancient 

« family. And my will is, that if my aforeſaid nephew Jana 

Node ſhall refuſe or negle& to purchaſe the aforeſaid moiey, 
„ of Friſton, Peak Dean and the Monte, within one year next | 
« after my death, that then he ſhall not have the overplus 
« money remaining in my faid truſtees hands, after ale of the 
« eſtate and payment of my debts, legacies and other expences 
« as aforeſaid; but ſuch overplus monies ſhall be equally 
« divided between him the ſaid James Noke, his brother Charl 

« Noke, my niece Penelope Samber, and Selwyn Samber her 
* daughter, ſhare and ſhare alike. All the reſt and reſidue of 
my goods, chattels, money, plate and perſonal eſtate what- 
% ſoever, not herein before given away, nor diſpoſed of, (ny 

« debts, legacies, funeral and other expences being firſt paid 
« and diſcharged) I give and bequeath unto my aforeſaid nephen 
« James Note; whom the teſtatrix made ſole executor of her 
will, and deſired him to be very kind to, and take care of the 
ſaid Sehoyn Samber, and be aſſiſting to her in managing the 
eftate which ſhe ſhould leave her, and that ſhe ſhould have the 
rents and profits thereof duly paid and applied towards het 
maintenance and education. And the teſtatrix, before the pub- 


lication of her will, deſired the ſaid Selwyn Samber ſhould hate 


cc 


On the 12th of February, 1707, the teſtatrix died ; and there 
upon the appellant proved the will, and poſſeſſed himſelf of tie 
perſonal eſtate of the teſtatrix, more than ſufficient to pa) he! 
debts, legacies and funerals; and he and the truſtees, Gilbert 
and Willard, entered upon the truſt eſtate, and received the ten 
and profits thereof. | 


In 
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In Hilary term, 1721, Penelope Samber, mother of the yeſpon- 
gent Selwyn, to whom ſeveral pecuniary and ſpecific legacies 
were deviſed by the ſaid will, over and above her contingent 
tare of the overplus of the truſt eſtate, and alſo the reſpondent 
Selwyn, then an infant, exhibited their bill in the Court of 
Exchequer, againſt the appellant and Thomas Willard, Thomas 
Medly, Robert Baylis and Faſper Webb ; for an account of the 
teſtatrix's perſonal eſtate, and that the ſame might be made 
able to her debts, legacies and funeral expences ; that the truſt 
ſtate might be ſold, and that the reſpondent Se/wyr's ſhare of 
he ſurplus of the purchaſe money might be paid, together with 
her other legacies. 


The appellant put in his anſwer to this bill, and thereby ſet forth 
n indenture, dated the 26th of November, 1709, whereby the 
plaintiff Penelope and Charles Samber her huſband agreed to 
cleaſe all their title to the ſhare of the ſurplus, after ſale 
f the truſt eſtate, and alſo to the reſpondent Se/aoyn's ſhare, in 
aſe ſhe ſhould die before age or marriage; and an indenture 
ripartite, dated the 2d of December, 1709, made between Gil- 
ert and Willard, the truſtees, of the firſt part, the appellant 
nd Abigail Stevens, and William Snatt and his wife, the ſaid 
barles Samber and Penelope his wife, of the ſecond part, and 
he defendant Medly of the third part; reciting, inter alia, that 
edly had a mortgage on the truſt eſtate to the value of 1785/7. 
nd had paid 8311. 56. 2d. for debts and legacies, and 1051. 
5. 8d. for obtaining a decree of the Court of Chancery therein 
nentioned, and had undertaken to pay the reſpondent Selwyn 
er 100/, at her age or marriage, and to pay the reſt of the 
reditors and legatees, and that the overplus was 552 J. 125. 9d. 
| hich was to be divided according to the will ; and that Charles 
Woke and the reſpondents being infants, Medly had ſecured their 
mares thereof at intereſt at 51. per cent. And by this inden- 


"we, the truſt eſtate was ſold to Medly and his heirs, at the 
rice of 36501. 


Ya ppellant alſo ſet forth an indenture quinquepartite, of 
T 0 date with the-laſt deed, reciting, that the truſtees had 
>” termeddled in the truſt, and were not to ſtand to any 
k * computation of the overplus; which, to prevent 
n . the appellant and Charles Samber, as next friend to 
vor we and the reſpondent, Selwyn, had, with great care, 

g 4 F reviſed; 
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towards ſatisfaction thereof, in caſe of the truſt eſtate; 
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reviſed"; and reciting, that the truſtees and the ſurvivor and his 
heirs ſhould be indemnified in all events, Medly demiſed to the 
truſtees, their executors, &c. five pieces of marſh land, for the 
term of 500 years; conditioned for Medly's procuring relexſs 
from Charles Note and the reſpondent Selwyn; and, in the ment 


time, for indemnifying the truſtees from all ſuits, Cc. on 2 
count of the truſt and overplus money. 


The appellant then inſiſted, that the truſt eſtate was ſold 
within the time limited by the will, for 3650/7. and no more: 
and that the ſurplus was no more than 552/. 125. 9d. An 
he denied receiving any part of the reſpondent Selwyn's (har, 
but ſaid, that the ſame remained in Medly's hands, ſecure x 
aforeſaid, together with her 100/. legacy. 


The other defendants having anſwered, and the cauſe being a 
iſſue, was heard on the 16th of Fuly, 1723, when the Co 
declared, that the reſpondent Se/wyzy was well entitled to the 
faid 100/. payable at her age of21 or marriage; and alſo toth 
filver tankard and gold ſeal, ſpecifically bequeathed, and to z 
moiety of the rents, profits and produce of the houſes in V. 
ling reet, from the time of Lady Selwyn's death, and to inter 
for the nett produce thereof, from the reſpective times the ſan: 
was received; and likewiſe to a fourth part or ſhare of th 
ſurplus of the truſt eſtate, and to intereſt for her ſhare of th 
nett money ariſing by the ſale thereof; and it was thereler: 
decreed, that the appellant ſhould account before the Deputy, 
for all the perſonal eſtate of the teſtatrix come to his hand; 
and ſhould be examined upon interrogatories touching the ſunt; 
and the Deputy was to ſee whether the truſt eſtate was fait 
ſold, and for the moſt money that could be | got for the ſame: 
And that the appellant and the defendant Medly ſhould accou 
before the Deputy, for all the monies ariſing by ſale of the tru 
eſtate, and for the intereſt of the reſpondent Selwyn's (hare ther 
of, from the time of the ſale, and for her ſhare of the 1 
and profits thereof, until ſuch ſale; all juſt allowances being 
made to the appellant and the ſaid defendant Medly. And 
was further ordered and decreed, that all the perſonal ettate , 
the teſtatrix, not ſpecifically deviſed, ſhould ftand charged in 5 
firſt place with the payment of her debts, funeral expenc® * 


legacies, ſo far as the ſame would extend, and ſhould be pf“ 


and! 
1 
ti 
7 
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the perſonal eſtate ſhould not be ſufficient to ſatisfy the ſame, 
then the ſurplus of the truſt eſtate ſhould be ſubject and liable 
to the payment thereof; and that in taking the ſaid account, 
the Deputy ſhould charge the ſame accordingly, and ſtate what 
was due to the reſpondent Selwyn for her ſhare of the ſurplus 
of the truſt eſtate, and for the intereſt thereof as aforeſaid, and 
for the profits thereof until the ſame was ſold. 


After this decree, the reſpondent Darby intermarried with the 
reſpondent Selwyn ; whereupon the ſuit was revived, and the 
cauſe being reheard, upon the appellant's petition, on the 1oth 
of Jure, 1725, the ſaid decree of the 16th of July, 1723, was 
tified and confirmed. | | 


From this decree and the order of affirmance, the appellant 
appealed ; contending, that the benefit of the deviſe of the 
reſiduum of the teſtatrix's perſonal eſtate, tho' expreſily bequeath- 
ed to him by the will, was taken away from him by the decree. 
That the teſtatrix, by her will, had firſt created a particular 
fund for the payment of all her debts, legacies and funeral 
expences, by deviſing her real eſtate to truſtees to ſell, and with 
the money thereby ariſing, in the firſt place to pay the ſame; 
and then gave the overplus remaining in her truſtees hands, 
after all ſuch debts, legacies, funeral and other expences what- 
ſvever ſhould be paid and diſcharged, to the appellant upon 
tne terms therein mentioned ; but if he did not comply with 
thoſe terms, then he ſhould not have the whole overplus money, 
but only a fourth part thereof, “remaining after ſale of the 
* {aid eſtate, and payment of her debts, legacies, funeral and 
other expences, as aforeſaid :” By all which repeated expreſ- 
ons, it was conceived the teſtatrix had fully declared her inten- 
tion, that all her debts, &c. ſhould be paid out of the money 
ailing by ſale of her real eſtate. That the teſtatrix's debts and 
legacies amounted to abundantly more than the value of the 
whole perſonal eſtate, which remained over and above the ſpe- 
ciße legacies; and therefore the teſtatrix knew, at the time of 
mating her will, that if ſuch perſonal eſtate was, in the firſt 
Place, to be applied in payment of her debts and legacies, no 
lurplus would remain to fatisfy the bequeſt of the repduum to 
the appellant ; which was a ſtrong evidence of the intention of 
* teltatrix, that the money ariſing by ſale of the truſt eſtate, 
moud, in the firſt place, be ſo applied, and her perſonal eſtate 
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paid and diſcharged, I give unto my nephew James Nik, 


Caſes in Parliament. 
diſcharged therefrom, unleſs the truſt eſtate ſhould, by an 
means, prove deficient for that purpoſe ; and, in that caſe gy, 
the perſonal eſtate ſhould be applied to make good ſuch wy 
ciency. And, that altho' the bequeſt to the appellant was mad 
by the deſcription of the reſt and refidue of her goods, chattel; w; 
perſonal eftate, yet, thoſe words were ſufficiently anſwered 2nd 
ſatisfied by the ſpecific legacies before given, being firſt tal 
out; without making the whole perſonal eſtate applicable to the 
debts and legacies, in exoneration of the truſt eſtate, expreſſ 
deviſed for that purpoſe ; which, in the preſent caſe, appeared y 
be contrary to the teſtatrix's intention. q 

| 


On the other fide it was argued, that the perſonal eſtate being 
by law the immediate fund for payment of debts and legacie, 
the teſtatrix's making her real eſtate likewiſe liable to the pay. 
ment thereof, did not exempt the perſonal eſtate from benz 
firſt applied for that purpoſe. That the words, of the dei 
of the reſiduum of the perſonal eſtate, vi. All the reſt and 
* reſidue of my goods, chattels, money, plate and perſonal ett 
„% whatſoever, not herein before given away nor diſpoſed d, 
<< my debts, legacies, funeral and other expences being fi 


«© &c.” plainly demonſtrated, that the teſtatrix intended he 
debts and legacies ſhould be paid out of her perſonal eſt; 
before the reſiduary legatee ſhould take any benefit by that be. 
queſt. Beſides, the truſtees were not, by the will, obliged u 
{ell the truſt eſtate until two years after the teſtatrix's death; 
and it would be very unreaſonable and abſurd, that the debts 
legacies and funeral expences ſhould remain unſatisfied, unti 
ſale of the truſt eſtate, and the perſonal eſtate, which was ſu, 
jected to the payment thereof, remain untouched and 10 
applied for that purpoſe. It was therefore hoped, that tit 
decree and the affirmance thereof, would appear to be juſt and 


agreeable to the rules of equity ; and that the appeal would be 
diſmiſſed with coſts. 


ACCORDINGLY, after hearing counſel on this appeal, it 
7 | Plan: 
ORDERED and AvJUDGED, that the ſame ſhoulkh be diſmilled, 


and the decree and affirmance thereof therein complained a 
affirmed. | 


4 Robert 


Caſes in Parliament; 


gert Barker, - 3 Appellant. 


Vathanicl Gyles and Lawrence * 
Pxecutors of Robert Barker, Eſq; 
Martha Barker, Jobm Blake and Pe- ö 


nelope his Wile, — 1 J 


Reſpondents. 


22d April, 1727. 
DOBERT Barker, being ſeiſed of a real eſtate and poſſeſſed 


6th of September, 1716, gave and deviſed to the reſpondents 


verſeigh, in the county of Vilts, then in mortgage, and all 
is right, equity of redemption, &c. in and to the ſame, and 
ſo his perſonal eſtate whatſoever ; in truſt, to ſell and diſpoſe 
f the ſaid real and perſonal eſtate, and by and out of the mo- 
ies to be raiſed by ſuch ſale, and out of the rents and profits 
f the real eſtate, until ſuch ſale, to pay off ſuch debts as ſhould 
due upon any mortgage of the ſaid premiſſes, and all other 
is debts whatſoever, together with the expences of his funeral 
d the legacies given by his will; and after ſuch payments 
jade, then in truſt, to purchaſe other lands with the ſurplus of 


ad Smith and their heirs, upon the truſts following, vig. if 
ach ſurplus ſhould not exceed 4007. then, as to all the lands 


© ſame purchaſe at 400/. in truſt for his ſiſter the reſpondent 
artha Barker for her life ; and after her deceaſe, in truſt for 
© appellant, one of the ſons of the teſtator's brother Sir Wil- 
mm Barker, and his heirs ; and as to the ſurplus and reſidue, 
any ſhould be, of the lands and tenements ſo to be purchaſed 
woreſaid, to the uſe of, or in truſt for Jerome Barker and the 
pellant, and the ſurvivors and ſurvivor of them, their heirs 
© aſſigns for ever, to be equally divided between them, ſhare 


d ſhare alike: And Gyles and Smith were made executors of 
e will. 


The teſtator did not die till December, 1722 ; before which 
e, he greatly increaſed his perſonal eſtate. 


Vor. Il. 4G | Jerome 


od. . 
of a conſiderable perſonal eſtate, by his will, dated the Fu : 


e money ariſing by the ſale, to be conveyed to the ſaid Gyles. 


p to be purchaſed, or ſo much of them as ſhould be valued in 
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yes and Smith, their heirs and executors, all his manor of ca. 4. 
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— Jerome Barker, dying without iſſue in the life-time f the 


teſtator, the appellant inſiſted that he was, by Curvivorſhi 


become entitled to the whole manor of Everleigh, and al th 
ſurplus of the teſtator's perſonal eſtate, after payment of j; 
debts, funeral charges and legacies : And accordingly, in Lol 
term, 1723, he exhibited his bill in Chancery againſt Gyles and 
Smith, the truſtees, and the other reſpondents, for an accu 
of the whole perſonal eſtate of the teſtator, and of the debt 
which he owed, and of the ſurplus of the perſonal eſtate, owe 
and above the debts, legacies and funeral expences ; and prayed 
that if the perſonal eſtate ſhould not be ſufficient to pay the 
ſame, yet, that the manor of Everleigb might not be fold, hy 
be conveyed by Gyles and Smith to the appellant and his heir 
he thereby offering, that the ſame ſhould be charged with th 
payment of 2o/. per ann. to the reſpondent Martha Barkr, 
for her life. 
1 

The defendants Gyles. and Smith, by their anſwer fail thy 
were adviſed, that if Jerome Barker had ſurvived the teſtitt, 
he and the appellant would have been tenants in common'({ 
the lands directed by the will to be purchaſed, by virtue of th 
words, equally to be divided between them, ſhare and ſhare alitt; 
but that Jerome dying before the teſtator, the moiety of th 
ſurplus intended for him, was, by that means, left undifpoki 
of, and, as ſuch, belonged to the teſtator's repreſentatives; bu, 


whether the fame ſhould be taken as a real eſtate, being dire. 


ed to be laid out in land, or whether it ſhould be looked up 
as money, and part of the teſtator's perſonal eſtate, they ſub- 
mitted to the judgment of the Court. 


The defendants Blake and his wife, by their anſwer inſiſted 
that ſhe was heir at law of the teſtator ; and that if he hal 
made no will, or had deviſed part of his real eſtate in {ud 
manner that it was become a void deviſe, they claimed tt 
ſame in right of Penelope, as his heir at law. 


The defendant Martha Barker, by her anfwer ſubmitte 
that the 400/. directed to be laid out for her benefit for I 
ſhould be charged upon the manor of Everleigh, ſo as the WF 


reſt thereof, at the rate of 5. per cent. ſhould be paid to 1. 
for life. 


01 


Caſes in Parliament, 


On the 4th of June, 1725, the cauſe came on to be heard 
before the Lord Chancellor King; when his Lordſhip was 
pleaſed to decree, that an account ſhould be taken of the 
teſtator's perſonal eſtate, and of the rents and profits of the 
real eſtate, received by the defendants Gyles and Smith, fince 
the death of the teſtator; and that an account ſhould be taken 
of the debts owing by the teſtator at the time of his deceaſe, 
and of the legacies deviſed by his will, and of his funeral 
charges: And it was further ordered and decreed, that the 
teſtator's real eſtate ſhould be ſold to the beſt purchaſor, to 
be allowed of by the Maſter, and after payment of the teſta- 
tor's debts, legacies and funeral expences, and the coſts of the 
ſait; the ſurplus of the teſtator's perſonal eſtate, and of the 
rents and profits of his real eſtate, and of the money which 
ſhould be raiſed by fale of the real eſtate, ſhould be laid out 
in the purchaſe of lands, with the approbation of the Maſter, 
in the names of the defendants Gyles and Smith; and that the 
lands which ; ſhould be purchaſed therewith, ſhould be con- 
veyed to the ſaid defendants Gyles and Smith and their heirs, 
upon truſt, as to part thereof, which ſhould be of the value 
of 400 J. to the uſe of the defendant Mari ba Barker, during 
her life; and after her deceaſe, to the uſe of the appellant and 
his heirs for ever: And as to the reſidue of the lands and tene- 
ments to be purchaſed as aforeſaid, as to one moiety thereof, 
to the uſe of the appellant and his heirs; and as to the other 
moiety thereof, to the uſe of the appellant for his life, and 


after his deceaſe, to the uſe of the defendant Penelope and 
her heirs. | 


The appellant conceiving himſelf aggrieved by this decree, 
appealed from it ; inſiſting, that by the words of the will, he 
was entitled to the fee and inheritance of all the lands to be 
purchaſed; it being the teſtator's intent, that the deviſe ſhould 
take place for the whole eſtate, and the inheritance veſt in both 
Jerome and the appellant, in caſe both of them ſurvived him ; 
and if only one ſurvived, that then he ſhould have the inhe- 
ance of the whole; and for this purpoſe the teſtator had uſed 
"ery proper words, vis. to the ſurvivor and ſurvivors of them. 
nat the conſtruction in making a tenancy in common of the 
inheritance, was not warranted by the words of the will; for 
tho the words equally to be divided have been taken to make a 
*Mancy in common in a will, where the intention of the teſta- 


tor 
I 
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tor appears to be ſo, yet they are not proper and legal worg, * 
that purpoſe; and therefore have been held not to be ſufficient 
to make a tenancy in common in a deed: But here, the tea, 
had expreſſly ſaid it ſhould go to the ſurvivor, which took awry 
all preſumption of his intending a tenancy in common, much 
leſs that he intended a joint tenancy.-for life, with ſever 
inheritances : The conſequence of which was, to diſappoint the 
appellant of the inheritance of one moiety, and make the teſtatat 
die inteſtate as to the inheritance of that moiety, that ſo it might 
deſcend to the heir at law; which ſeemed to be quite foreign to 
the teſtator's intention. That no ſale ſhould have been directed 
of the manor of Everleigb, the perſonal eſtate being ſufficient for 
the payment of all the debts and legacies, with an overplus; 
or at leaſt, not until it appeared that there would be a deficiency 
of the perſonal eſtate for that purpoſe, That the appellant wi 
further aggrieved by the decree, inaſmuch as it was thereby 
directed, that the ſurplus of the rents and profits of the tei 


eſtate, as well as of the money raiſed by the ſale thereof, ſhould 


be laid out in a purchaſe ; whereas the appellant inſiſted, tha 


he was in all events entitled to, and ought to receive the whole 


rents of the real eſtate, and the whole profits of the ſurplus df 


the perſonal eſtate, at leaſt during his life, ſubje& to the pay- 


ment of 201. per ann. to Martha Barker ; and that therefore 
no part of ſuch rents and profits ought to be inveſted in the 
purchaſe of the lands decreed to be purchaſed : But that the 
whole rents until a ſale, if any ſale ſhould be neceſſary, as well 
as the intereſt of the purchaſe money, until another purchaſe 
was made, and the intereſt of the teſtator's other perſonal 


eſtate, after payment of the debts and legacies, ought to be paid | 
to the appellant. 


On the other fide it was contended, that the decree was jult 
and agreeable to the rules of law and equity ; for that the Court, 
in making it, procceded upon this foundation, namely, that 
by the will, the appellant and Ferome Barker, if he had lived, 
would have been joint tenants for life of the lands to be pu- 
chaſed, with ſeveral inheritances to their reſpective hears and 
that by the death of Jerome in the life-time of the teſtator, the 
deviſe of the truſt of the inheritance, as to one moiety, became 
a lapſed deviſe; and conſequently, though the appellant who 
was the other joint tenant for life, was entitled to enjoy tht 


whole eſtate for his life by ſurvivorſhip; yet the reverſion ans 
inheritance 
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jgheritance of Jerome s moiety being undiſpoſed of by the will, 7 
had deſcended to the reſpondent Penelope, as the teſtator's heir 1 
it law : And this conſtruction of the deviſe was apprehended to 
be right, and the only way of underſtanding it, as hereby all the 
words of the clauſe expreffive of the teſtator's intent, could 


bare a proper effect. It was therefore hoped, that the decree 
ould be affirmed with coſts. 


AccoRDINGLY, after hearing counſel on this appeal, it was Derr 
ORDERED and ADJUDGED, that the decree therein complained . 
of, ſhould be affirmed, with this direction; viz. That the F. 2 
zppellant might be at liberty to apply to the Court of Chancery. 
for to receive to his own uſe, the ſurplus of the rents and profits 
of the real eſtate, over and above what ſhould be ſufficient, 
together with the perſonal eſtate, to pay off the teſtator's debts 
and legacies, and other payments directed by the will; in caſe 
it ſhould appear upon the account that there was, or before the 
file ſhould be any ſuch ſurplus ; and likewiſe to apply to the 
fxid Court, that no more of the ſaid eftate ſhould be ſold, than 
was neceſſary to make good the payment aforeſaid ; whereupon 
ſuch direction ſhould be given, as ſhould be juſt. 


8 


1 


The Right Honourable Elizabeth, Ba- 
roneſs Dowager of Effingham, Widow | 
and Executrix of Thomas Lord Howard Appellant. 
Paron of Effingham, and allo Executrix 
of Sir Tbecphilus Napier, Bart. 


Caſe 44. 


dir Ten Napier, Bart. Son and Heir of 
Archibald Ma pier, Eſq; and Nephew 
and Heir of the ſaid Sir Theophilus 
Napier, Sir George Warliurton, Part. 
Jahn Coppin, Eſq; George Buckley, 
end Themas Denton, <4 12gloz lax 


| a2 | 
\ Refpondcnts. 


Iſt May, 1 727. 
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FTER the determination of the former appeal in this 2 Wms. 401. 


25 TO *, ig. on the 14th of Fuly, 1725, Thomas Lord Viner, vol. 4. 
2 NH 


X | p-. 418. ca. 11. 
t am died; having made his will, and thereof appointed 12; 


an 2s k * Vide ante. 
ao appellant, his widow, executrix. p. 1. et leg. 
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CRY On the 23th of July, 1726, the reſpondent Sir John Mei, 


1227. : 

— attained his age of 21, and was ſerved with a ſubpœna to (hey 
cauſe againſt the former decree. But inſtead of letting dow 
the cauſes again for hearing, or ſhewing caule againſt the decree, 


he thought fit, when the ſix months were very near expired, 


to prefer a petition to the Lord Chancellor King, praying liber 8 
to amend his bill, or exhibit a new one, as alſo to amend hi 8 
anſwer to the appellant's croſs bill; and that in order thereto, 1 
the appellant might produce all the deeds and writings in her K 
cuſtody and power relating to the premiſſes, to the end that he 8 


might inſpect and take copies of ſuch of them as he ſhould hate 


eccaſion for. OTA 


On the 27th of January, 1726, this petition was heard before s 
the Lord Chancellor, aſſiſted by the Maſter of the Rolls; whe ' 
his Lordſhip was pleaſed to order, that Sir ohn Napier ſhould 
be at liberty to amend his anſwer, or put in a new anſwer to 
the appellant's croſs bill, and that he ſhould have time till the 4 


firſt day of the then next term for that purpoſe : But as to the " 
amending his original bill, his Lordſhip declared, that ther: q 
did not appear to be any precedent in the Court for amending 2 
a bill, in any points wherein the ſame had been diſmiſſed upon 4 


the merits; but it was ordered, that Sir Yon Napier ſhould 
be at liberty to rehear the cauſes; and to that end, that the 

original cauſe ſhould ſtand over till after the time given for 
2mending his anſwer, or putting in a new anſwer to the crols 
bill was expired : And it was further ordered, that the reſpon- 
dent Sir John ſhould be at liberty to ſee the deeds, writings 
and exhibits, which were made uſe of by the appellant at the 
hearing of the cauſes; and to that end, the appellant was to 
leave the ſame with her clerk in Court, to be inſpected by the 
ſaid reſpondent, or his agents. 


P Yoke, From this order the preſent appeal was brought, and on behalf 
T. Reeves. of the appellant it was inſiſted, that the reſpondent Sir Toon 
having firſt brought his original bill to impeach the ſettlement 
of the 16th of Ju, 1718, and the appellant having by het 
anſwer to that bill inſiſted, that the deed was fairly and deli- 
berately executed, and not obtained by any fraud, circumvention, 
or ſurpriſe; the proper and only heads of equity on which the 
reſpondent could hope for any relief againſt the deed, were fully 


in iſſue in that cauſe: And as the appellant's croſs bill me 
eſtab! 


Caſes in Barliament, 


therein compriſed, conveyed to her, and as both thoſe cauſes 
had been heard together; the reſpondent Sir John ought not 
«ow to be at liberty to put in any new anſwer, or amend his 
farmer one; becauſe it might occaſion an examination of wit- 
nefſes de novo, to the ſame matters as were in iſſue in the original 
cauſe, after publication had paſſed in that cauſe, and the ſame 
bad been heard; which was apprehended to be contrary to the 
known and eſtabliſhed rules of the Court of Chancery, and 


night be a means of introducing perjury, That no precedent 


could be produced, of leave being given to one who was an 


fant at the time of putting in his anſwer to a croſs bill, either 
ti amend that anſwer, or put in a new one, after he came of 


age, and after both the original and croſs cauſes had been heard: 


That this caſe differed from the caſe of an original bill being 
brought againſt an infant; and it was apprehended, that the. 
rule in Courts of Equity for infants to have a day to ſhew.caule; 
zzainſt a decree, does not hold in caſes where truſts are carried 


into execution againſt infants ; for in ſuch caſes, it hath not 
been the practice of Courts of Equity to give an infant a day 
to ſhew cauſe. That the declaration of the Court in the order 


* ſame had been diſmiſſed upon the merits,” might very pro- 
perly be uſed as an argument againſt the reſpondent Sir John's 


ancnding his anſwer, or putting in a new anſwer to the appel 
lant's croſs bill; for if he was at liberty to do ſo, and thereby 


cauſe, and then be permitted to rehear both cauſes, it might 
tend to reverſe or vary the decree already pronounced in the. 
orginal cauſe ; and might be productive of the ſame incon- 
cniencies, as if he had liberty to amend the original bill. 
hat it was apprehended, the order of the Houſe upon the 
mer appeal, could not properly be carried any farther, than 
Tut the reſpondent Sir John might, when he came of age, 
de at liberty, if he thought fit, to apply to the Court of Chan- 
, to have the cauſes reheard, upon the pleadings and proofs 
ey then ſtood ; For, when the Houſe had abſolutely reverſed 
er part of the original decree, which related to what the 
Dellant was entitled to by virtue of the ſettlement of July, 
719, and the enquiry directed concerning the value of the 
tas ntended to be compriſed in that ſettlement ; it could not 


be 


chabliſh the deed, and to have a legal eſtate in the premiſſes 


now appealed from, That there did not appear any precedent. 
in the Court for amending a bill in any points wherein the 


bring new matter in iſſue, or make another defence in the croſs. 


= - 
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7 be meant that any farther examination ſhould be had as to thok 
— matters : And thereſore it was hoped, that the order COmplaingg 
of would be reverſed; and that as the reſpondent Sir July 

Napier had not ſhewn any cauſe againſt the decree, the a, 

ſhould now be made abſolute. 


C. Talbot, On the other fide it was contended, that the order was wu. 
T.Lutwyche, ranted as well by the reaſon of the caſe, as by the conſtant wy 
ancient practice of the Court: For that Courts both of ly 
and equity protect an infant from ſuffering by his inability u 
manage or defend any ſuit in relation to his inheritance; 4 
law, in all ſuch ſuits the parol ſhall demur, and in many ca 
where an infant is plaintiff, the proceedings ſhall be ſtayed uni | 
after he comes of age: And tho' Courts of equity allow dt 
proceedings againſt an infant as far as a decree, yet at the ſane 
time, they always allow an infant time, after his coming of ape, u 
ſhew cauſe againſt ſuch decree ; which privilege would be yin 
and of no uſe, unleſs he ſhould be allowed an opportunity 
amending that defence, which he is preſumed incapable d 
making properly during his minority. That the preſent cal 
was ſtill much ſtronger, becauſe it appeared, that through the 
negle& of the reſpondent's former ſolicitor, his cauſe had ben 
miſmanaged, and ſeveral proceedings taken therein to his gen 
prejudice, That the Houſe having taken the former decree v 
be defective, in not giving the reſpondent time to ſhew cal: 
againſt it after his ccming of age, did in great juſtice ſupp 
that omiſſion, and give him time to ſhew cauſe according t 
the courſe of the Court ; and this courſe allowing the reſpoudeit 
to put in a further anſwer and amend his defence, it could ndt 
be the intention of the Houſe to deprive him of the benefit ofa 
defence which he could juſtly make againſt the appellant's clams 
without which, theſe cauſes would come to a hearing upon 4 
| jmperfe& defence made on behalf of the reſpondent, when he 
himſelf by reaſon of his infancy was not capable of making a 
defence, and when his former Solicitor failed to make a pfoſd 
one for him. 


Gerl AFTER hearing counſel on this appeal, it was ORDERED l 
#1: med. 8 


Jour. vol. 23. ADJUDGED, that the ſame ſhould be diſmiſſed; and the orc 
= Om therein complained of, affirmed.“ 


——_ 
— 


Regiſter17 y. * The parties aſterwards compromiſed all matters in difference, and = 
Lid. B. p. 488. ment for that purpoſe was, on the 10th of Auguſt, 1728, made an order o 
Court of Chancery. Thus 


NY 
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Thmas Earl of Straſford, Adminiſtrator 
with the will annexed of Sir Henry Appellant. 


Fobn/o 75 a mY "oe * 
Miliam Blakeway, — — — Reſpondent. 


Vo 
a o 


7th February, 1727. 


CIR Henry Johnſon being poſſeſſed of ſeveral docks and yards 
at Blackwwall, which, amongſt other eftates, were left to 
him by his father Sir Henry Johnſon ; he, after his father's 


Caſe 45. 
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2 Wms. 373. 
Viner, vol. 11. 
p- 3 20. ca. 25, 
2 Eq. ab. 579 
ca. 6. 


death, continued to employ ſeveral workmen therein, whom he 
from time to time paid, and carried on a great dealing in theſe 
docks for near 40 years. | 


Sir Henry the ſon not having paid the appellant the greateft 
part of the portion he had covenanted to give, him with his 
daughter, the appellant's wife; by his will dated the 19th of 
March, 1718, directed that all his debts, legacies and funeral 
charges ſhould be paid ; and in caſe his perſonal eftate ſhould 
not be ſufficient to pay the ſame, he deviſed ſeveral parts of his 
real eſtate to truſtees, in truſt for the payment of ſo much 
thereof, as his perſonal eſtate ſhould fall ſhort to pay ; and 
made William Guydott his ſole executor, and gave all the reſidue 
of his eſtate to the appellant's two daughters, 


The teſtator died on the 29th of September, 1719, and Guydott 
taving renounced the executorſhip, and the appellant's daugh- 
ters being infants, the appellant thereupon obtained letters of 
adminiſtration from the Prerogative Court, with the will annexed, 
during the minorities and for the uſe and benefit of his ſaid 
daughters. 5 305 N 


After ſuch adminiſtration was granted, the appellant in 
booking into Sir Henry's accounts and papers, found he had been 
"ery remiſs in preſerving his receipts and vouchers, and in 
"ping his accounts; and that great ſums had been paid by 
um, for which no receipts could be n 


| by Hilary term, 1724, the reſpondent and one Sarah Harding, 
POW, brought their bill in Chancery againſt the appellant as 
ol, III. | adminiſtra» 
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W. lotuyche. The appellant therefore, appealed from this order; and on hi 


W. P-ere 
Williams. 


Cafes in Pärtiament. 


adminiſtrator of Sir Henry Fohnſon, ſtating, that Sir Henry wy 
indebted to the refpondent in 3437. 115. 34. for fail-makey 
work done in and between the month of February, 1696, and 
the month of Ju/y, 1707, and that 50. was paid on account 
thereof in 1714; and that Sir Henry was indebted to the Gig 
Sarah Harding, as adminiſtratrix of her late huſband, in 10 
85s. 2 d. for joiner's work done in 1717 ; and therefore the bil 
prayed a diſcovery of aflets, and payment of their ſaid debtz, 


The appellant had reaſon to believe nothing was due either 
to the reſpondent or the ſaid Harding, and that they yer 
encouraged in the ſuit by ſome other perſon ; nevertheleſs th 
appellant, as to Harding's debt it being ſo ſmall, admitted aſe 
if-ſhe made it appear to be a juſt debt ; but as to the. reſpon. 
dent's debt, the appellant having guſt reaſon to ſuſpect the 
reality of it, pleaded the ſtatute of limitations; which ple 
being argued before the Lord Chancellor King on the 9th af 
October, 1726, was ordered by his Lordſhip to be oyer-ruled, 


behalf it was. argued, that it appeared by the reſpondent's om 
ſhewing, in.his hill, that the pretended work was begun fo hg 
ago as 1696, which was about 23 years before Sir Henry's death 
and that the laſt of the work pretended to be done, was in 170; 
about 12 years before Sir 1enry's death; and it was not pre 
Kode. that he ever ſued Sir Henry, or even demanded this del 
of him, tho' he lived till September, 1719, nor was there ti 
leaſt reaſon aſſigned for the not doing it; and therefore, if tis 
.debt was ever due, it was hi ghly probable that Sir Henry him: 
ſelf paid it in his life-time. It muſt be admitted, that dt 
Henry might have pleaded the ſtatute of limitations, after the 
expiration of ſix years from the year 1707 ; and the reſpondent! 
bill againſt the appellant, not being filed till the 23d of Je 
nuary, 1724, the reaſons were apprehended to be ſtranger, UW 
it ſhould be a good and proper plea for the appellant, who VB 
only an adminiſtrator, and conſequently an utter ſtranger to 1 
whole tranſaction, and to all Sir Henry's dealings: And thi 
ſtatute being purpoſely made for quieting of mens eftatts, 0 
avoiding of ſuits for ſuch ſtale demands; it was humbly infith | 
that the plea ought to have been allowed. That Sit TY 
will was made about a year.and a half before he died, at war 


time, and long before, the ſtatute had barred any claim * 
4 | a ptetel 


Caſes in Parltament. 
etended debt: That the will had only enlarged the fund for 
'he payment of debts, but had not altered the nature or condi- 
tion of thoſe debts, nor was intended to revive any ſuch as were 
previouſly barred; for it could not be preſumed, that Sir Henry 
-\tended to deprive his executor of any legal plea, which he 
tinſclf might have pleaded, or to provide for the payment of 
zny but recoverable debts ; for otherwiſe, he would have let in 
ell perſons he had ever dealt with, to come with their demands 
upon his executor, and put him, who was a perfect ſtranger, 
to prove the payment of them. But if the will ſhould be con- 
frged to extend to pretended debts, barred by the ſtatute of 
imitations, ſuch conſtruction being general, and without any 
linitztion of time, would open a gap for all the tradeſmen whom 
Sir Henry had ever dealt with, tho' employed and paid off forty 
years ago, to demand payment over again; and it was impoſſible, 
at ſuch a diſtance of time, for the appellant to prove payment: 


And if this will was to be ſo conſtrued, then words of the 


like import in all other wills muſt receive. the like conſtruction; 
which, in effect, would totally deprive all executors and admi— 
niſtrators, with wills annexed, of the benefit of pleading the 
ſtatute, tho ſuch perſons, as being ſtrangers to their teſtator's 
akairs, ſtood moſt in need of it, and would introduce: endleſs 
frauds and confuſion. As to the charge in the bill, that 504. 
was paid by Sir Henry in 1714, on account of the reſpondent's 
demand, it was only a bare allegation ; and if the fame would 
amount to a waiver by Sir Henry, of the benefit of the. ſtatute 
of limitations, the reſpondent, tho the plea was allowed, would 
have the benefit of that circumſtance, by replying to the plea: 
But the appellant muſt, in common preſumption, be conſidered 
25 an utter ſtranger thereto, as he was to all the dealings be- 
tween Sir Henry and his tradeſmen; and therefore it was pray- 
ed, that the order might be reverſed, and the plea allowed. 


On the other ſide it was inſiſted, that the order was juſt, 
and agreeable to the rules of equity; becauſe Sir Henry in his 


dent 50 J. in part of his debt; whereby the ſame, if it had 
been barred by length of time before, would have been ſet up 
San; and ſuch payment in part did, in point of law, amount 
to anew promiſe by Sir Henry, to pay the whole that was due. 
But ſince the payment of this 50. Sir Henry had, by his will, 


well 


life-time, diz. on the 7th of December, 1714, paid the reſpon- 


P. Yorke. 
C. Talbot. 


created a truſt for the payment of his debts, out of his real as 
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ORDER 
reverſed. 
2 vol. 23. 


P- 179. 


Caſe 46. 


ales in Parliament, 


well as his We. _— and this, according to the rules con 
ſtantly obſerved i in Courts of Equity, extended to ſatisfy all jut' 


debts, notwithſtanding that in point of time, the FOWL 5 i 
limitations might have run upon them. It was therefore hoy! 1 


that the order would be affirmed with coſts. „ Ye 


4 


| "af U 
Bor after hearing counſel on this appeal, it was onprztz : 
and ADJUDGED, that the order complained of, ſhould be jeje, 
ed; and that the plea ſhould ftand for' an anſwer, with liberty: 90 
to except ; but not to oblige the appellant to make any diſch. 
very of the value or particulats of the real or perſonal eſtzis "WP" 
appointed by the will of Sir Henry Fobnſom for the payment qr 
his debts; and that the benefit of the — ſhould be led 
the appellant, till the Heating of the cauſe # 5 $i 


38 "1" 


G B 2aumont, eee Jane, Bi end 163m tb 
Zubeeh and Safub Grammar, Inf —— 


. Brick Athorþe," Fobn 2 Yeti] Reſpond 


Fe. 305, 


Viner,vol.4. 


p. 168. ca. 26. 


vol. 22. 


p. 277. ca. 47. 
2 Eq. ab. 157. 


ca. 4. 733. 
C3. 2, 


3Aikyns 707. 


Clark, and Same! are, $a a 


oth F ebruary, 1727. 


- TREATY. of marriage being concluded between tht 
X appellant and Grace  Bagſhato, the only daughter and heir 
of William Bag ſhaw, deceaſed ; and the ſaid Grace being tit 
ſeiſed in fee tail of Teveral manors, lands and hereditaments in 
the county of Derby, part thereof in poſſeſſion, and other put 
in reverſion, expectant upon the death of Elizabeth her mothe! 
who, after the death of Mr. Bag ſhaw, married with Dari 
Clarte; and having an intention to ſuffer a common recovery c | 
her ſaid eſtate, and to ſettle the ſame in ſuch manner as ſhe ſhould 
think fit, notwithſtanding her-coverture.; by indentures of leak 
and releaſe, dated the dem and 745 ap October, 1722, made 


* « Y > * 4 » I" F 4 
+ bd * IF 4 08 A4Þ A * > # a 


3 * 
2 3 


| $1 wi O77 © | 
P After ther moſt diligent en at the Revifier-Vliice, the author has po = 
able to find any further proceedings in the cauſe; and therefore concludes, the 


a reſpondent ſubmitted 40 the Prelene: deretminatiod. 5 | 90 
14 Th 144 11 | 1 171 etwer 
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een Daniel Clarke and Elizabeth his wife and Grace Bag-— 
* of the firſt part, William Scrimſpire and John Launder of . 


ve ſecond part, and the reſpondents Athorpe, Wadſworth and 
hoe of the third part; the ſaid Daniel Clarke and Elizabeth 
lis wife and Grace Bag ſhaw, for the barring of all eſtates tail, 
.mainders and reverſions of and in the manor, meſſuages, lands 
ad hereditaments therein mentioned, did grant and releaſe to 
r-rimſbire and Launder, and their heirs, the manor of Great 
\ctlow, and all and every the meſſuages, lands and heredita- 
nents of them the ſaid Daniel Clarke and Elizabeth his wife 
4 Grace Bag ſhaw, or any of them, in Great Hucklow, Little 
ucklow, Flag-Money, Afþ and Tidſiwell, in the county of Derby; 
o the intent, that Scrimſbire and Launder might be tenants of 
he freehold of the ſaid premiſſes, for the ſuffering a common 
overy thereof: And which was accordingly ſuffered in Mi- 
baelnas term following. And it was by the ſaid indenture of 
leiſe covenanted, that the intended recovery ſhould be and 
nure to and for the uſes and purpoſes, and upon the truſts 
herein after declared, vs. to the uſe and intent, that Elizabeth 
larke might have, during her life, an annuity or rent-charge of 
200 J. to be iſſuing and payable out of the premiſſes by quarterly 
payments, free from taxes, and with power of diſtreſs for non- 
payment thereof: And, ſubject to ſuch rent-charge, to the uſe 
the reſpondents Athorpe, Wadſworth and Shore, their heirs 
nd aſſigns, upon truſt, to permit and ſuffer Grace Bag ſhaw 
nd her aſſigns, during the term of 99 years, to be accounted 
rom the date of the ſaid indenture, if ſhe ſhould ſo long live, 
o receive and take the rents and profits of the ſaid premiſſes, 
0 and for her ſole and ſeparate uſe and benefit; whether ſhe 
ould be ſole or married, and excluſive of any huſband or huſ- 
ands ſhe might at any time thereafter marry : And upon fur- 
ber truſt, that if Grace Bog ſhaw ſhould leave iflue, either a 
on or ſons, daughter or daughters, or both, that ſhould ſurvive 
er, or that the iſſue of ſuch ſon or ſons, daughter or daugh- 
fe, Mould ſurvive her; then the truſtees and the ſurvivor of 
wn, his heirs and affigns, ſhould, upon requeſt and at the -7 
prection of the ſaid Grace Bag ſhaw, teſtified under her hand rand . . 
ac ical, by any deed in writing, or by her laſt will and teſta- . , 
"itn writing, or any inſtrument purporting to be her 1 2 
, ſigned in the preſence of three or more credible witneſſes, A... a, —_ 
ut and convey the premiſſes, ſubject to the ſaid yearly rent- eee e eee ee 


ar 1 Leg. A —— 
'&, to and amongſt ſuch child or children as ſhe ſhould . 
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— leutz, br te to the iſſue of fuch child's or children, if they ost 
A dic, before the mother, to and for ſuch eſtates and uſes, and i 
uch manner and proportion, as 'by ſuch writing, will or inſttu. 

ment, ſhould be directed and appointed; and for want of ſuch 
direction and appointment, ſhould grant and convey the ſud 
premiſſes to and amongſt ſuch child or children of the aid G4, 
Bagſhaw; as (he ſhould leave at her deceaſe ; or, in caſe of 1, 
death, of ſuch child or children before her, then to the iſſue of 
ſuch child or children, equally to be divided amongſt ten 
to take as tenants in common, and not as joint tenants: "Wy 
upon further truſt,” that in caſe Grace Bag ſbam ſhould leaye ng 
iſſue af her body, and that the ſaid Elizabeth Clarke her Wother 
ſhould ſurvive her, then the truſtees and the ſuryivor of then, 
his heirs and aſſigds, ſhould, upon requeſt and at the chyrg: of 
the ſuid Eligabeti Clarke, grant and convey the. laid Prevuſe 
ta her and her heirs: And upon further truſt, that in ge 
Elizabeth Clarte ſhould not ſurviye the ſaid. . Grace Bagſhaw, 
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then the:truſtees and the ſurvivor of them, his heirs and alhens, 
ſhould; upon requeſt and at the charge of the ſaid Grace qq 
PDucb, grant and convey the premiſſes to her and her heir; cr 
to ſuch other uſe ur uſes, perſon or perſons, and for ſuch glkt 
and eſtates as ſhe: ſhould, by any inſtrument in writing under 
her hund and ſeal, atteſted by two or more credible, witnelſs 

ot by ther laſt will and teſtament in writing duly executed, a 
other inſtrument purporting to be her laſt will and teſtameꝶt 
dire and appoint; and for want of ſuch appointment, tht 
to convey: the ſame to ſuch perſon and perſons, and their, heir 
Þ as Sr the time beings ſhould be heirs at ay £ of the aid Grat 


# np 9 _—_ d F ; 
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5200 1 


8 this Fog rein of al” was contained 2 1 
that, in caſe: the ſaid Grace Bag ſhaw ſhould ſurvive the 0 
Elizabeth Clarke, it ſhould and might be lawful to and for he 
ty deed indented. under her hand and ſeal, executed in the pre 
- ſence of three or more credible witneſſes, or by her laſt will ud 
teſtament. in writing, duly executed, to revoke, alter, chang 
determine and make. void all or any the uſe, or uſes, eſtate a 
eſtates therein before limited, declared or appointed, of and con- 


. the wie er P and * the ſame, or any as 
„ 


41 


We" 


ans 4 


Artie 


1 


uy 


family 3 and the deeds were accordingly executed with a view 


and intention of veſting à power in her for that end and pur- 

poſe. 23 10 191D1117 10 Bl: 15 | | | 1 1 11811 
The marriage Was ſoon afterwards had; and Elizabeth Clarke 
lg T9013 T9 101200 8 6 i WER 

died in Jeu, 4722, in the life-time of her daughter 


he appellant and his wife had iſſue only one ſon named 


FManah; and ſhe having a ſettled intention to advance. the 
ppellant and His family, as ſhe frequently declared, by virtue 
md in purfuance of the powers reſerved. to and veſtedo in her 
"by the ſaid ſettlement, but without having any opportunity of 
"ſeeing the ſame; did, on the 29th of September, 1724, make, 
gn and ſeal her laſt will and teſtament, atteſted by thtes cre- 
dible witneſſes; and thereby gave and deviſed to her ſaid fon 
-Mi\hier real-eſtate in lands, tenements and hereditaments, whe- 
ther freehold or copyhold, in the county of Derby; and willed, 
that her ſaid ſon ſhould enter into full poſſeſſion of one half of 
her ſaid real eſtate, as ſoon as he ſhould accompliſn his age of 
21, or day of marriage, which ſhould firſt happen; and into 
full poſſeſſion of the reſidue thereof, at the death of the appel- 
ant his father: And ſhe gave to the appellant all the rents and 
profits of her ſaid real eſtate, until ſuch time as her ſaid ſon 
ſhould accompliſh his age of 21, or day of marriage; the 
pellant taking care to maintain, educate and bring up her 
laid ſon, according to his degree and quality, until ſuch his age 
or marriage as aforeſaid ; and from and after the time that her 
ſon ſhould attain ſuch his age or marriage, ſhe thereby gave to 
the appellant only one half of the rents and profits of her ſaid 


. real eſtate, for and during the term of his natural life: And if 
4 her ſon ſhould happen to die in his minority, not having any 
„ lawful iſſue at the time of his deceaſe, then ſhe deviſed all her 


| aid real eſtate to the appellant, his heirs and aſſigns for ever. 

And ſhe ordered and directed, that her truſtees, or ſuch of them 
a8 ſhould be living, named in a ſettlement” lately made of her 
eſtate in Derbyſhire, ſhould convey their faid: truſt eſtate to ſuch 
ules, and for ſuch perſons ' as were named in her ſaid will: 
And ſhe thereby gave all her goods, chattels and perſonal eſtate 
4 hat- 
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whatſoever, and alſo her lead mines and mineral duties, to th 
appellant, and made him ſole executor. 


n her ſon alſo died, an infant, and witliout ſue, lpm 


or writing purporting to be the laſt will of his ſaid wife, he 


intent of the general proviſo in the cloſe of the ſettlement, a 


Caſes in Parli ament. 


On the very ſame day the teftatrix died; and in rue, 


ny 


The appellant approheading. that by: virtue of the ſaid will; 


was upon the death of his ſon well entitled in equity, to the 
fee ſimple and inheritance of the premiſles, and to haye 4 
conveyance. of the legal eſtate thereof made to him and his heir 
by. the truſtees ; in Hilary term, 1724, exhibited his bill n 
. cobucy againſt the reſpondents. George Beaumont, Gertruip: 
Fane, Elizabeth and Sarah Grammar, as the heirs at law of M 
late wife, and againſt the truſtees ;- praying, that the truſteck 
might conyey the legal eſtate in the OY to the bo apple 
and his heirs. | | 6 da 


The defendants having put in their anſwers, and, wad 
being examined on both ſides; the cauſe came to a hearing 
before the Lord Chancellor King, on the 11th of February; 
1726; "when his Lordſhip was pleaſed to diſmiſs the appellant 
bill as againſt the truſtees with | coſts, and as to the other: 
defendants the heirs at law, without coſts ; his Lordſhip.declu: 
ing, that if the appellant had any title to the premiſſes in, 
queſtion, his remedy was proper at law and not in equity. 


6 #+ - 


The appellant therefore appealed from the decree, and on kit. 
behalf it was argued, that in caſe his late wife happened to ſurvive, 
ERis4b#th Clarke her mother, then the truſtees of the ſettlement, 
purſuant'to the truſts therein declared by a ſeparate and diſtinc. 

claufe, were upon her requeſt and at her option, either v 
conhvey che premiſſes to herſelf and her heirs, in her life-tine, 
or to ſuch other perſon or perſons, and for ſuch eſtate and eftates, ; 
as ſhe ſhould by any inſtrument in writing, under her hand and 
feal, atteſted by two or more witneſſes, or by her laſt will in 
writing duly executed, or other inſtrument purporting to be 
her laſt will and teſtament, direct and appoint. That by the 


abſolute power was alſo reſerved to the appellant's wife, on the. 
death of her mother, to revoke and alter the former truſts and 
to ſubſtitute new ones in their place, by her laſt will and teſtament 


duly FX uit, and to declare for whoſe benefit ſuch new truſts 
ſoul 
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would enure. That ſhe having ſurvived her mother, which 3 


was the only contingency expreſſed in either of the ſaid clauſes, cw 
and having by her will, or an inſtrument purporting to be her 
will, duly executed ſubſequent to her mother's death, limited 

and appointed the premiſſes and the equitable eſtate therein 

to the appellant and his heirs, upon the contingency therein 
mentioned, and which had ſince happened; the appellant ought 

to enjoy the benefit of ſuch appointment, and was entitled td 

have a conveyance of the legal eſtate from the truſtees accord- 

ingly. That the appellant's wife by her ſaid will or inſtrument, 

directed her truſtees to convey their truſt eſtate to ſuch uſes, 
and for ſuch perſons as were named therein; whereby ſhe 
expreſily declared her intention to be, that the legal eſtate 
ſhould remain in the truſtces, and directed it to be conveyed by 
them to ſuch ceſtui que truſts as ſhe had nominated by her will; 
and the only proper remedy to obtain ſuch conveyance, was in 
a Court of Equity. But if this will, or inſtrument ſhould. be 
conſtrued to enure as a revocation of the legal eſtate out of the 
truſtees, rather than as a declaration of the truſts of that eſtate ; 
the fame by ſuch conſtruction would be made to enure contrary 
to the expreſs words thereof, and contrary to the ' manifeſt 
intention of the party therein declared. That the ſettlement 
plainly appeared to have been executed by the appellant's late 
vife, with a view and intention of putting the diſpoſition, of 
her eſtate in her own power, ſo that ſhe might thereby have an. 
opportunity of advancing the appellant and his family: That 
ber conſtant declarations to this purpoſe, and the ſolemn, execu- 
tion of her will with this view, fully explained and confirmed - 
it to have been her intention. And that this being the caſe 
df a will, a truſt and a power ariſing upon a truſt, all which 

we uſually received in Courts of Equity a liberal ſenſe and 
onſtruction, the ſame ought here to he taken liberally, in 
our of their intended operation ; and no conſtruction ought 

be admitted, which would manifeſtly overturn and diſappoint 
he declared intention of the part. 


F 


* 


* 
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On behalf of the reſpondents it was contended, that there C. Talbot. 
cle. two diſtinct caſes provided for by the ſettlement ; the firſt, N. Fazaker- 

Grace Bagſhaw ſhould die leaving any child or, children, or ler. 

= of any child or children, who ſhould die in her life-time ; 

ch event, her power of appointing was confined wholly 
a child or children as ſhe ſhould leave, or to the iſſue of 
L, III. 4 . | ſuch 
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_—- {ſuch as Moutd'dic before 1 and cho limits tion in &fult a 
— afi appointment, was, in like manner, confined, to her child or 
j children, or to their iſſue. The next caſe provided for, Was 
that of Grace Bag ſhaw's dying without iſſue ſorvizing ker, 
which was ſubdivided upon the different contingencies | of be 
mother's ſurviving | her, or of her ſurviving; ;her mother; a 
to this the power of revocation was immediately ſubjoined; 
Now Grace having' left a ſon who ſurvived her, it was appre- 
hended that neither branch of this diviſion, or the power gf 
revocation, ever did, or was intended to take place. But if the 
power exiſted, it was not well executed; for when « pon 
reſerved to revoke by a laſt will duly executed, it muſt mea! 
legal will; one that is to be made under thoſe circumſtancy, 
and with ſuch qualifications as the law requires ; but a feme 
covert's will of lands is by law abſolutely void. That ther 
was no neceflity of underſtanding the will mentioned in thi 
power, in any ſenſe different from the legal one, ſo as t 
mean any declaration of her laſt will and intent, tho' during 
ceoverture; becauſe ſhe was unmarried at the time cf creavly 
the power, and might then have executed it according to law; 
her marriage was a ſuſpenſion only of the power dufing covet 
ture and upon ſurviving her huſband, if that contibgeney il 
happened, ſhe might again have executed it. If the wil w 

a good revocation, the uſes limited to the truſtees were revoked; 

and conſequently their legal eſtate was taken away and veltd 
zin the appellant; and then there was no foundation for li 

applying to a Court of Equity to have a conveyance from tr 
truſtecs: But whether the revocation in point of law was good 

or not, was a queſtion meerly at law, where the appellat 

might have the full benefit of his right, if he had any; and 
if there Was any legal defect i in the execution of the pow, i 
Court of Equity would never make it good in favour 0f 1 
: volunteer, againſt a diſinherited heir: And therefore it 


- hoped, that the order of diſmiſſion would be affirmed, and it 
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Donn Bor Are bearing counſel on this appeal, it was ORDERED 
13 oe and 'ApJupGED, that the decree of diſmiſſion therein . 


Jour. vol. = 


Þ. 150, _ plained of, ſhould be reverſed : And it was further neo 
that the Court of Chancery ſhould direct a caſe to be fat 
between the parties, and to be ſent to the Judges of che Cour 

of King's Bench, for their opinion on the ſollowing poinb3 


61. 


Caſes in Parliament, 
Jims jo . 18. 
., „ Whether the will, or inſtrument putþorting to be the 


x! will of Gratt Rich, formerly Grace Bagſbatv, the appellant's 
hte wite, dated" the agel ol Septembers“ u 2 f. bean good 
Ly pointment of the eſtates therein contained And whether 
10 4 truſts therein limited be uſes executed, or truſts: And 
hat on the retutn of the opinion of the Judges of the ſaid 
deut of King Bench to the Court of Chancery, that Court 
ſhould proceed to make ſuch! further order thereupon as ſhould 
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* ſeiſed in fee and in poſſeſſion of an eſtate in Shropſhire, 
of about the yearly value of 60. and being alſo ſeiſed of the 
reverſion in fee, expectant on the death of Lydia Leigh his 
mother, of the manors of Puttenham-Bury and Puttenham- 
Priory, and divers lands in Surry, of the yearly value of 120. ; 
in July, 1683, mortgaged all the premiſſes to Elizabeth" Worfter, 
widow, for two ſeveral terms of 1000 years each; and that 
mortgage having been aſſigned to Sir Robert Daſbwoad in 1689, 
for ſecuring 23007. and intereſt ; he, by indenture dated the 
23d of May, 1691, in conſideration of 5 501. paid to him, being 
all the money then remaining due on that mortgage, and of 
350]. paid to Francis Leigh, making together 900. did, by 
Francis Leigh's direction, aflign over the two mortgage terme 
6 — — — — — 
It ſeems rather ſingular, that the Houſe ſhould, upon this accaſion, direct a caſa 
for the opinion of the Court of King's Bench; inſtead of ordering the Judges to 
attend, and calling for their opinion in the uſual way: And in 3 Athyns, p. 707. 
Lord Chancellor Hardwicke ſaid, „that this was the only inſtance of a caſe made 
© by the direction of the Houſe of Lords, | for the opinion of the Judges. But 
1 s still more extraordinary, that after ſuch. a caſe was directed, no ſteps ſhould 
haye been taken on either ſide to have it argued : For, after a very laborious ſearch, 
he author has not been. able to di {over 8 ſingle trice of any further proceedings 
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K . caule ; except an order of the Court of Chaheery, ditecting the caſe to be 

ed by the Maſter, in caſe the parties differed in ſtating it. c 
Sat ollot att nga noinigo 115 101 dogs 308 
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Caſe 47. 


Viner, vol. 1 5. 
P- 470. ca. 18. 
2 Eq. ab 602. 
Ca. 31. 
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— 
be of 1000 years ad, to Sir William Cranmer ; ; "redeemable 


Francis Leigh and his hes,” OR payment of 900. and! inte 
at 5h — D sit 5 


«4 | +4 . ö | 
"Francis Leigh being alſo det to we) B India 10 


and having afterwards occaſion for more money, Sir Wii, 
Crenmer advanced the ſame; and for : feruring the repaymen 
thereof, Francis Leigh on the 24th of May, 1691, transfer 
the ſtock to him; and by a memorandum in writing it wi 
agreed, that Sir William ſhould receive the dividends; and Wie 
power to ſell and transfer the ſtock, with Leigb'r approbatign, 
and pay himſelf the money lent on the ſecurity of it, and ul 
the 900/. mortgage 3 and — and the ſurplus'wil h 
be Paid to Leigh. 5 d ot bS1115 5 acht 7201 00 nad a 

WV QB QTTCGE NI 70 nov 

The Eaſt India company having nid dls upon the prop 

tors of their ſtock, Sir William Cranmer, on "Leigh's 251 
paid ſeveral ſums: parſuant* to ſuch calls, whereby there © 
conſiderable addition made to the 1000/7. ſtock: And $i 
writing between them it was agreed, that the 1000l. capit 
together with the additional ſtock, ſhould be a ſecurity to Wt 
William for ſuch money as he had paid to the company, af 
that the mortgaged eſtates ſhould likewiſe ſtand” charged Vith 
the lame. And by indenture dated the 1ſt of December; 169, 
between Sir William and Leigh, it was declared, that Leigb hid 
paid Sir William 2551. and that they had then come to an account 
for the ſeveral ſums lent by Sir William, and for all intereſt du 
thereon, and for all receipts and payments concerning the fame; 
and that there then remained due to Sir William 1 500ʃ. principd 
money only, which was agreed to be continued on the ſever, 
ſecurities © charged therewith, at an advanced ee of 0 . 
Per cent. E e 


* : : 


Sir William Cranmer died in W 1697, having made 
his will and appointed the reſpondent. fole executor, who 
thereby became entitled to the money due from Leigh on the” 
above ſecurities ; and after the teſtator's death, took upon bin 
to ſell the 2000. capital, and all the additional ſtock, and 
thereby and by the dividends received by him and his teſtatot, 
together with ſeveral conſiderable ſums paid by Leigh to the 
reſpondent and his teſtator, the money due on the ſaid ſecuritis 
was very near farisficd : Notwithſtanding which, in the yer, 
4 ie 3 788 


Eilige 511 ANKD 
Cales in Parliament. 


dog, the reſpondent taking advantage of the misfortunes of 
Leigb, who then was and to the time of his death continued a 
priſoner, entered on the Shropſhire eſtate, and from that time 
received the profits of it. | e gas n 
Sometime in July, 1710, Francis Leigh died a priſoner for 
debt in Newgate; leaving the appellant Frances his only child and 
heir, then an infant of the age of 12 years : But Leigh by his will, 
dated the 25th of July, 1710, deviſed all his real and perſonal 
eſtate whatſoever. in England, or elſewhere, to the appellant 
| Frances, by the name of his loving daughter Frances Leigh, 
and made her ſole executrix; who by virtue of ſuch will, and 
25 heir to her father, became entitled to the equity of redemp- 
tion of the mortgaged premiſſes. 


k ant 


on the 4th of September, 171 | BT Lydia: Leigh, the appellant- 


F rances's grandmother, died; upon whoſe death the reſpondent 
entered on the eſtate in Surry, and received the profits thereof; 


received by ſale of the capital and additional Eaſt India ſtock, 


Dy perception of the rents and profits of the eſ tate. 


18 
» 4 
4 


hich the reſpondent anſwered, that if the appellant's relations 
ould inſure her life, he would make her an allowance; for 
nat there was more than enough to ſatisfy him; but in caſe 
be appellant Frances died before ſhe came of age, he might be 
loſer by making ſuch allowance; becauſe the eſtate would then 


me of age, and then he would act lite an Honeſt man. 


The appellant Frances attained her age of 21 on the ich of 
wel 1719; and her father having left his affairs in the utmoſt 


vLOF | , 3 
der and confuſion, ſhe was not in any condition to commence 
or. III. 4 M a 


ſo that in caſe any thing remained due to him on the mortgage 
and other ſecurities, over and above the money which he 


and the dividends. and profits thereof, and the money paid by 
ih in his life-time, the mortgage debt had been fully paid 


Upon the death of Francis Leigh, the appellant Frances his- 
auphter by reaſon of her father's misfortunes and troubles,” 
left deſtitute of any proviſion, or means of ſubſiſtence; - 
Ind till her marriage, was maintained by the charity and aſſiſtance 
df her relations; who during her infancy applied ſeveral times 
0 the reſpondent to account with her touching the premiſſes, 
nd to make her an allowance towards her maintenance: To 


0 t the next heir, and therefore he could do nothing till ſne 


- — . — — — 
— —— — — 
— Ne ——— 4 — — 
—— _ 
— „ 
* * 1 
— — - 


_ 
— — — - — 
— — 
- — * — « _ 
— — — = Om up mari v— * * pa - - * — on 
e oy : — . — — MN nes my — - — aun. 6 
. a _— A — 2 23 —— — * T - — — * 
8 8 1 — — — — — a — — . PRs 22 * — - - ——— - - 2 hs — — r 
f — . : . SIRE = 
8 — * — - — _ © — 23 — — 
— - OO __ — 9 > Lo . * — a - — — - — — — — 
= > ” a . — 0 . - - — — — — 
mag = = — 7 — 1 , p K - = * _ = _— * * — — - — = — 
rs — 2 * tt Fl ans 4s, 4 w_ i» I « — a> = 2 | * - . PR 
_— —— — ns. ins — — r — — . 
ek 2 iS. I; P d l 


N = * 
7 — — — — — - _— ” — m_— - 
<———— Hr a IRS ̃ nn 2 IIPE 


—_— 
6 
7 — 


4 * 432 
— — 2 


— 


— 


— . Ry 
1 -——— 


2 
8 & 


— 


318 Cules in Paritament. 

5 hog a ſuit againſt the reſpundent, but by herſelf and friends of, 

* * — ; pplied to him to acconnt with her for the rents and Mate 
the martgaged premiſſes, and the money raiſed by ſale af the 
Eaſt India ſtock ; and ſeveral meetings were thereupag hai 
when' he made forhe: inconſiderable offers for the appellant 
Frances right to the eſtate in — "ot * wenn 

hae ah gehe ger 5611 


The. appellants. intermarticd on the 10th of Ode, my, 
| whareupon. the appellant Faſper, being in right of his wit 
entitled to the equity of redemption of the mortgaged premiſe 
applied again to the reſpondent to come to A fair account ; F 
be ill refufipg ſo to do, the appellants in Michele tew, 
3723, exhibited. their bill in Chancery againſt, the reſpondey 
for an account of the rents and profits of the eſtates 1 in 2711 


Wo To this bill TR reſpondent put in a Belm and ier "ou 
| to ſa much of it as ſought to compel an account of the ren 
0 and profits of the mortgaged eſtates and the Eaft India flak 
[1 and to let the appellants into a redemption thereof; the ef 
l dent pleaded, that he, as executor of Sir William Cranmer, di, 
0 in Hilary term, 1698, exhibit his bill in Chancery againſt Pram 
kj Teigb, praying, that he might either pay the reſpondent, by 
0 time to be prefixed by the Court, the 1500 /. and intereſt, together 
| with his coſts, or be forecloſed of his equity of redemption uf 
ll | the premiſes : : That Leigh put in his anſwer. to this bill, ui 
0 that the cauſe was heard on the 16th of February, 1701, ti 
4 preſence of the reſpondent's council, none appearing for Lei 
0 when it was referred to one of the Maſters of the Court, 0 
"| compute what was due to the reſpondent for principal, intent 
and coſts, on his mortgage; and that upon Leigh's paymen 
thereof, at ſuch time and place as the Maſter ſhould appoh 
the reſpondent was to reconvey to him the mortgaged premiſes ; 
but 1 in default of ſuch payment, Leigh was to be forecloſed u 
his equity of redemption of the mortgaged premiſſes, -3 

releaſe the ſame to the reſpondent; unleſs he being ſerved will 
a ul pæna ſhould ſhew cauſe to the contrary : That this ord 
on hearing was, by another order of the Sth of June, 17% 


made abſolute - . That the Maſter made his a. e on the 1245 f 
ne r 9 + Februdlh+ 
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Hbruury, 17702, and thereby certified that there was due to the 
refpondent for principal, . intereſt and caſts, on his mortgages 
and ſecurities, over and above what he had received by ſale of 
the Eoft India ſtock and the dividends thereof, and other monies 
in the report mentioned, the ſum of 932 J. 13s. 2d. which the 
Maſter appointed Leigh to pay the reſpondent on the 18th of 
March, 1702: That this report was confirmed by an order of 
the 18th of February, 1702, unleſs cauſe; and by another order 
o the 19th of March following, upon the reſpondent's own 
petition, it was ordered, that the time for payment of the 


, 


7 
" 


money certified to be due, ſhould be enlarged till the firſt day 
ek the then next term; and by a final order and decree of the 
23d of July, 1703, inrolled, reciting the bill, anſwer, and the 
ſeyeral other proceedings; that Leigh had due notice of the 
order for confirming the report, and that no cauſe had been 
ſhewn to the contrary ; it was therefore ordered and decreed, 
that the report ſhould be confirmed, and that Leigh ſhould be 
abſolutely forecloſed of his equity of redemption of the mort- 
gaged premiſes, and ſhould releaſe the ſame to the reſpondent. 


| Upon arguing this plea before the Lord Chancellor Maccles- 
fell, on the 18th of May, 1724, his Lordſhip held it to be 


inſufficient, and over-ruled the ſame : After which the reſpon- 


dent put in two anſwers to the bill, and thereby admitted, that 
he got poſſeſſion of the mortgaged eftate in S5roþ/bjre,\ and 
received the rents thereof from Mithaehnas 1705 ; and that he 
entered on the eſtate in Surry in the year 1711. £1310 MSet 
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The cauſe being at iſſue and witneſſes examined on both des, 
was heard before the Lord Chancellor Ring on the ꝗth of Yun, 
1725; when his Lordſhip was pleaſed to diſmiſs the bill, but 
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The appellants being adviſed, that the decree of forecloſure 
. let forth in the ref; pondent's plea, was erroneous; they di , in 
„ae em, 1726, exhibit; their bill. of, review againſt the 
u <pondent, ſetting forth the ſeveral proceedings. in the cauſe 
0 brought by him againſt Francis Leigh, and the decree of fore- 
n dolure; that the original decree, and the report grounded there- 
a , and alſo the decree. of forecloſure. were; pronounced, made, 
x 800d and inrolled, while Leigh was a priſoner; and that he 
; 


ſince 


Ptofits of the mortgaged eſtates received by the reſpondent, 
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ſince the reſpective times of his entering thereon, were More 
than ſufficient to pay his principal, intereſt and coſts ; and that 
the value of the mortgaged premiſſes to be ſold, would amount 
to more than four times the money reported due to the reſpon. 
dent on his mortgage. And then the appellants affigned th 
following errors, as appearing in the body of the decree of fore. 
cloſure, dig. I. That the Maſter's report of the 12th of February, 
1702, certified, that there was due to the reſpondent! on his 
mortgage, 9327. 135. 2d. which he appointed Francis Liigh, 
to pay the reſpondent on the 18th of March, 1702 ; which: 
report was, by the order of the 18th of February, 1702, con- 


| firmed, unleſs cauſe within eight days after notice; and by the 


other order of the 19th'of March following, the time for piy- 


ing the money was enlarged to the firſt day of the then next 
term, which began on the 14th of April, 1703, and the ordet” 
of the 18th' of February, 1702, was made abfolute on the 250 
of July, 170 3. according to the decree of forecloſure ſigned ind 
inrolled : So that the report not being abſolutely confirmed til 
the 23d of July, 170g, which was above three months after 
the time appointed for payment of the money reported due to 
the reſpondent, and the report being as no report till confirmed; 
Francis Leigh had no time or opportunity of paying the money, 
the day appointed for payment thereof being paſt, before the 
report was abſolutely confirmed; and therefore ſuch decree df 
f xrecloſure ought not to have been pronounced for nonpayment 
kf pil which he had no day or opportunity given him (0 
pay. II. That the order of the 2 3d of Fuly, 170 35 which con- 
firmed the report according to the decree ſigned and inrolled, 
did, alſo abſolutely forecloſe the ſaid Francis Leigh z wheres 
by the rules of the Court, he ought to have had ſome tine i 


eaſt, for payment of the money after the report was abſolute! 


confirmed, and before the decree of forecloſure had been pio 
nounced, III. That it did not appear by the decree of fore- 
cloſure, or any of the proceedings in that cauſe, that any off 
davit was made, that the reſpondent, or any on his behall 
attended at the time and place appointed by the report and orde 
of the 19th of March, 1702, to receive the money; t tht 
Leigh, or any other perſon for him, was not then and there of 
ſent, and ready to pay or tender the fame ; for want of whic | 
affidavit, the decree was no way warranted, but was irregular 
and erroneous. IV, That there was, in fact, no ſuch order : 
4 


| 


Cales in Parliament. 


za the decree of grebe was mentioned to be made on the 
; zd of June, 1703. Therefore, and for other errors appearing 
0 face of the decree of forecloſure and proceedings, the 
appellants, by their bill of review prayed, that the ſaid decree 
might be reviewed and reverſed ; and that they * be let in 
to redeem the mortgaged premiſes. 


To this bill the reſpondent put in a demurrer ; wh upon 


rgving the fame on the 25th of November, 1726, before the 
Lord Chancellor, his 1 Was are to allow the 


| ſame. A 


The appellants W appealed, not only from this order 


the 4th, of June, 1725 ; inſiſting, that the eſtates in mortgage 


the money reported due for principal, intereſt and coſts, Was 


that eſtate was then worth to be ſold, between 2 and 3000. 


and the Shropſhire eſtate, which was in poſſeſſion, was, by the x 


reſpondent's own admiſſion, between 50 J. and 60/7. per ann. 
That the decree and Maſter's report, and the ſubſequent pro- 
ceedings thereon, were all ex parte, and undefended by the 


appellant's father, who was then a priſoner, and ſo AAAS 
It was further obſervable, that tho 
Maſter, inſtead of giving the appellant's father ſix months time 
to pay the money, as in ſuch caſes is uſual, gave him only 
thirty four days; nor was that time enlarged, ſave by the reſp6n- 


to the time of his death. 


dent himſelf, becauſe he could not get the report confirmed 


within the time, and then only twenty fix days more were 
zien; ſo that it was almoſt impoſſible ' to comply with the 
ſhort time appointed to pay the money, even if the proceed- 


ings had been regular. That it appeared by the decree of fore- 
cloſure itſelf, that the appellant 8 father did not ſuffer theſe 
proceedings to g0 againſt him ex: parte out "of + any obſtinacy ; 
0 before his misfortunes came upon him, and even pending 
mortgage money; and before the ſuit was commenced, he paid 


much more, as with that 1 300/. amounted to 16540. 64 ri 4. 
Notwithſt 


Vor. III. 4 N of 


were of much greater value cham the money due to the reſpon- 
dent, the fame being worth to be ſold, at leaſt 5000/. ; whereas 


only 932/. 135. 24. And tho' the Surry. eltate was then "i 
reverſion only, yet the tenant for life being 76 years of age, 


it very ſuit, he paid to the reſpondent 1 3007. in part of the 


anding all which payments, and the great over value 


0. Talbot. 


allowing the demurrer, but alſo from the order of diſmiſtion of T.Lutwyche. 


— — — — — 
— — — — — — — 
— 5 * - . : =— 


n 
L 
* _ — wr” 


2 ad -— 29 ——— ¶“I - — —— — — — 
1 ˙ A ²˙ mA wÜ;m . —˙1R AT OP * — 
— - — i = © = - — DG Me — — 4.4 
, - 1 > pas py ——__ - 
: : E 
— Z - — — 4 — 


— 
— — — 


— 
FIR = ara 
- 2 


— — —— 


Mo — 
_ — — 


—ͤ—ũ—4 — — — 
— — 


— — = — 
— 2 
- 


— 
- 


* f 
« bn 


: 
* 
= . 
FF 
4 
e 
LS. 

o = 
179 
4 : 
1 

1 
- 
· 
4 
. 
* 
©. 
11 
F 
„ 
x7 
2 
: 
= . 
19 
4. 
i 
: 
Q 
T3 
: 
5 - 
T7708 
& 6 7 
. 
- 4 R 
> „ 
| 
18 
1 
$5. 
- ol 
\ 4 
„ 
9 
* 
4; | 
* 
Y 
iv 
2. 43 
a 
SY 
1 
* 
FP 
0 
* 
$7 


| 
1 


- — — % 


_— — 4 of 
— - — —— - 1 = d 
> RE . 

* — — 


P 0 Yorke, 


of the fearity, the reſpondent, in a moſt oppreſſive man 


ed; ſo that the appellant's father had, in fact, no time at : 


gtôſs errors appearing. upon the face of the decree, were th 


J. Hunter, 


Caſes in Parliament. 


proceeded to a forecloſure. That the errors aſſigned by the bi 
of review, were conceived to be unanſwerable ; 3 it Appearing iy 
the body of the decree, that the time for payment of the Mone 
was elapſed above three months before the report was confirm. 


to pay the money: It likewiſe appeared, that the ſame order 
which confirmed the report, did alſo forecloſe; and j it did not 
appear by the decree, that the reſpondent attended at the ti tine 
and place appointed by the report to receive the money, or tha 
the appellant' s father was not then and there preſent; and the 


reaſon that the reſpondent 8 plea to the original bill was gie 
ruled. But ſhould it be objected, that this decree of forecloty 
being figned and inrolled above twenty years ago, it might k 
attended with dangerous conſequences to break into it, tho ot 
ſtrictly regular in all its parts; and that it would be hard u 
travel the reſpondent 1 into a long account, after an acquieicent; 
of above twenty years: It was anſwered, that the length of ting 
was aecounted for by the appellant's father being a Priſoner i 
the time this decree was inrolled, and ſo continuing till ti 
death; and by the infancy of the appellant Frances, who w 
but 12 years of age when her father died, and did not attan 
21 till the year 1719. And all the acquieſcence which coul! 
in reality be pretended, was but four years, the original bil 
being brought in the year 17233 and even during thoſe four 
years, there were frequent applications made to the reſpondent 
as well as during the appellant Frances's infancy : Belides, it 
was in proof, that the reſpondent himſelf declared, * he coull 
4 do nothing till the appellant Frances came of age, and thi 
« then he would af like an boneſt man.” That theſe eſtatt 
were the chief, if not the only dependance which the appellant 
had for the ſupport of themſelves and their family ; and'as the 
reſpondent could not poſſibly be injured by receiving "his whol 
principal money, with intereſt at 61. per cent. it was * 
that both the ſaid orders would be reverſed and ſet aſide; u 
that the appellants might be let into a redemprion of ch: wat 
war” pennies, 1 | : 


On the other ade i it was argued, that a8 5 Uh 1 4 
4th. of June, 1725, no objection. could be made to it; U 


eres of forecloſure Randing in full force, and not to be „ 
| pen 


Calles in parifament. 


ached or reverſed by an original bill: And tho the Court did 
: think fit to allow it as a plea, yet the over-ruling that plea 


renne 


hearing of that cauſe. 2 AF as. to the other order for. allowing 
the demurrer, the particulars aſſigned by the appellants for 
«rors in the decree of forecloſure were not matters of ſubſtance, 
bit merely of form; which, after ſuch a diſtance of time, were 
not to be regarded, nor did they affect the merits or juſtice of 
the caſe. For tho' the, report might not be abſolutely. con- 
firmed, till the time appointed for payment of the money was 
capſed ; it did not follow from thence, that Leigh had no: day 
or opportunity given him for payment of the money. It was 
plain, that the report, which aſcertained the money due to the 
reſpondent, and appointed the time and place for the payment 
of it, was made on the 12th of February, 17023 the time 
appointed for payment, was on the firſt day of Eaſter term fol- 
lowing, which was alledged by the appellants to have been on 
the 14th of April: Now Leigh had due notice given him of this 
report, and of the order for confirming it . unleſs cauſe, on the 
joth of March, 1702, againſt which he never ſhewed any cauſe, 
and the decree was not made abſolute till the 2 3d of July fol- 
lowing; ſo that he had ſufficient time allowed him to pay the 
money, and it could not with any reaſon be ſaid, that he had 
no day or opportunity given him for ſuch; payment. That it 
was not required, either by the rules of the Court, or of: juſtice, 
that Leigh ſhould have had any farther time allowed him as of 
courſe, and without application, for payment of the money, 
after the report was abſolutely. confirmed; the day. appointed 
by the report always is, and muſt in theſe caſes. be the rule for 
payment of the money, it being by the decree: expreſſly directed 
to be paid on ſuch day, unleſs, either party thinks fit to apply 
to the Court to enlarge the time; and which is often done 
where the defendant thinks it worth his While to redeem, and 
Wan) proſpect of raiſing the money: But, from Leigh's not 
Wing fo, it was evident that he neither had, the money ready, 
nor thought it worth his while to redeem, or that he was any 
e 2ggrieved by the proceedings. That as the decree was not 
made abſolute till the 23d of July, 1703, it was more reaſon- 
able to have expected from Leigh, to have ſhewn to the Court 


lat * attended at the time and place appointed, and was then 
— 4 


and 
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and there Wh to | pay. the money, but that the relpondent wa 
not there to receive it; than from the reſpondent to have (1,44 
that he attended to receive it, but that Leigh was not Hel 
to pay it. He had time enough to do this between the 14th af 
April and the 23d of July; and therefore it muſt be pref, 
that the, reſpondent was ready to receive it, but that Leigh wy 
not ready to pay it. That as to the formality of the proceeding, 
in the.decree of forecloſure, it was apprehended, that if there” 
had been any thing. omitted or done to the real” prejudice 
Leigb, or that he had not ſufficient notice of what” was doing, 
or was ftraitened in time with reſpe& to raiſing the money, be 
would and ought to have complained of it, between the "i 
of April, 1702, and the 2 3d of July following, « or "between thi 
time and July, 1710, when he died; but he was fo fit fi 
thinking himſelf aggrieved by any of the proceedings, or thit{ 
was then worth his while to redeem 2 mortgaged pretty, 
that he never complained by bill or btherwiſe' againſt the dete, 
or even prayed to have the mortgaged arts ſold.” And he 
he had a croſs bill depending againſt the reſpondent at the fame” 
time, and relating to the ſame matter, and in Mzchaelma; teri,” 
1704, filed a ſupplemental bill; yet he permitted the ſameto 
be, diſmiſſed with coſts for want of proſecution, on the 20 o 
November, 1707 3 having thereby gained What he principdly 
aimed at, viz. the keeping the, reſpondent out of poſſeſſion af 
the Hhropſbire eſtate till Michaelmas, 1706. After all the 
proceedings, the reſpondent apprehended that he had a regula 
and good decree of forecloſure, and accordingly entered unt, 
enjoyed and managed the. eſtates as his own property; it would 
therefore be a very great hardſhip, if not injuſtice, to ſtrip the 
reſpondent of his eſtate, and compel him toaccount, on pretenced 
lips in form only, and not in ſubſtance. As to the infinvato, 
that the eſtates were of much greater value than the mon] 
reported due to the. reſpondent, it was to be conſidered, that tho, 
the forecloſure was in Fuly, 1703, yet he did not get poſſeſſion 
of one of. theſe eſtates till Michaelmas, 1706 ; and that the | 
other eſtate was a reverſion on a life, which did not fall in t j 
Michaelmes, 1711; and being a contingency which might lap. 
pen ſooner or later, it was unjuſt for the appellants to expe 
any advantage from it; for in caſe the life had ſubſiſted long, 
and the reſpondent had been kept out of the poſſeſſion t till thi 
4 to 
time, the appellants were under no obligation to make good 


im 


Caſes in Parliament, 
him any deficiency which might have thereby happened. Be- 


des, the reſpondent never was in the poſſeſſion of a conſider- 
able part of the mortgaged premiſſes, particularly of ſeveral 
uunds in Bryn in the county of Sa/p, which, before the decree 
of forecloſure had been entered upon, and were ſtill held for 
the non-payment of a rent-charge of 20/. per ann. being their 
full value; nor of a fee-farm rent of 7/. 13s. 44. other part 
of the premiſſes, for the recovery whereof the reſpondent had 
expended a conſiderable ſum of money, but without effect. 
That the price of lands was very much riſen within theſe twenty 
ears; and If an increaſe in the value of the ſecurity ſhould be 
thought a reaſon for opening a forecloſure, or add any weight 
to {light objettions in point of form for that purpoſe, no fore- 
cloſure could continue for many years, and the greateſt confuſion 
would be introduced in eſtates depending on thoſe titles. That 


and upon the forecloſure, this eſtate became aſſets in his hands, 
liable to the payment of debts and legacies ; and he had accord- 
ingly, before the appellants firſt bill was filed, ſold part of the 
Shropſhire eſtate; ſo that the purchaſor thereof, who was no 
party to this ſuit, might be greatly affected by it. As to the 
objection taken on account of Lergh's impriſonment at the 


all the proceedings were ex parte, and undefended : It was 
anſwered, that tho' Leigh was a priſoner, yet he was a priſoner 
at large; and it was in proof in the appellants firſt caule, that 
he was frequently abroad in the ſtreets of London and in the 
ountry, following his buſineſs as an attorney or ſolicitor, and 


elpondent out of poſſeſſion of the Shropſhire eſtate, from July, 
1703, to Micbaelmas, 1706 ; but not intending to redeem, it 
a for his advantage not to make any defence, as he thereby 
paned time. Upon the whole it was ſubmitted, whether, after 
| forecloſure of above twenty years, of an eſtate part in poſſeſ- 
on and part in reverſion on a life, and thereby ſubject to the 
batingeney of ſuch life's falling ſooner or later, and when 
* Price of land was conſiderably riſen, it was juſt or equitable 
o Permit the appellants, after the death of ſuch tenant for life, 
Ind eſpecially after the reſpondent had been ſo many years in 

Vor. III. 4 0 "ay NL. 8 quiet 


the reſpondent acted in this caſe in the capacity of an executor; 


time of the decree of forecloſare, and till his death; and that 


particularly in a cauſe of great litigation in the year 1508; it 
Was alſo evident, that he was ſufficiently at leiſure to defend 
the reſpondent's ſuit, if he had thought fit, by his keeping the 


theſe eſtates for ſuch a number of years, 


« 33 gy 4; ' 


Jomcment 
by ag erment. 
Jour vol; 23 
. 184. 


and read, it was ORDERED and ADJUDGED, that the appellant 


complied with. 


they were deſirous ſhould be made the order and judgwhent of 


given: And it was further oRDER:D, that this judgment ſhould 


quiet poſſeſſion, to redeem the eſtate ; altho' at laſt by the death 
of the tenant for life, by the receipt of the rents, and by the 
accidental increaſe in value, the eſtate. might exceed the pin, 
cipal and intereſt due on the mortgage; and if not, whether 
any omiſſion of the reſpondent's Solicitor \or*Clerk in Court 
matters of mere form, ſhould be thought ſufficient to nuch: 
the reſpondent in an intricate account of the rents and profit d 


after he had r caſo 
26 TO 2920118 
5 118 139 79 


eſteemed them as his own. | 
On the day appointed for hearing this appeal,” the couniſel'c 
both ſides informed the Houſe, that the parties had comte to 
agreement, which having been reduced into writing and fett, 


the Houſe: And accordingly the agreement being delivered i 


ſhould pay to the reſpondent 11 col. in full of all his claims and 
demands for principal, intereſt and coſts upon the eſtates il 
queſtion; and that thereupon the reſpondent ſhould reconvey and 
reaſſign, as the appellants ſhould direct, the ſeveral mortgage 
and ſecutities, and all his right and title to tlie ſeveral eſtates, 
free from all incumbrances done by him, or any elaiming unde 
him, except! leaſes at improved rents; and ſhould alſo deliver 
pöſſeſſion of the eſtates to the appellants, except ſuch pat 
thereof as had been ſold by him to Mr. Baldwin, which fil 
the appellants were to confirm at the purchaſor's requeſt and 
expence: And that the money raiſed by ſale of ſuch part of the 
eſtate as had been ſold, ſhould be. accounted and taken as part 
of the 1150/.; and that the reſpondent (ſhould receive Al the 
rent and arrears of rent to tiis time, and the growing ret: 
from this time to be received by the appellants : And if te 
reſidue of the 11507. ſhould not be paid to the reſpondent in! 
month from this day, then the appellants ſhould pay interch 
from that time for ſuch reſidue; and upon payment of ür 
money and executing conveyances, mutual releaſes ſhould be 


be tran finitted to the Court of Chancery, in order for that Com 
to cauſe the ſame, as occaſion might require, to be effectuil 
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Mary V. 9 and Frances Wef?, Infants, Appellants. 


£ = 53 9h | Lion | | 
Mary Eriſeys and Ti Heads Baralle, an Infant, Ref} pondents. 
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| 'Y articles & agreement dated the 23d of December, 168 5, 
between Sir Peter Killegrea of the one part, and James 
Eil Eid. and Richard Eriſey his nephew ef the other part, 
in conſideration of a marriage then intended between Richaru 
Eriſey and Frances Killegrew,. daughter of Sir Peter; it was 
agreed, that Sir Peter ſhould pay for the portion of his daughter 
17004., viz. 200. part thereof to James Erifty, and the other 
15001, to be diſpoſed of in a purchaſe of lands, or leaſe of 
90 l. per ann. for the uſe of Richard Eriſey for his life; remain- 
der to Frances during her life, in part of her jointure; and after 
ber death to the heirs, executors, or adminiſtrators of Richard. 
And James Eriſey agreed to ſettle in hand, an eſtate of 40/. 
ber ann. in conyentionary rents, upon Richard and his heirs, 
with liberty to ſet and let for three lives; which eſtate was to 
to be to the uſe of Frances for her life, with like liberty to ſet 
and let for three lives, if ſhe ſhould not ſurvive James Eriſey 
and Mary his wife; and if ſhe did ſurviye them, then after their 


death ſhe was to have the Barton of Clabar, in the county of 
Cornwall, and the Barton of Loworthy, in the county of Devon, 


together with the lands to be purchaſed with the 1500 J. for her 
full jointure; and then the lands of 40 J. per ann. were to be 


and remain to the heirs of the body of Richard Eriſey, and 
then to deſcend, as the other lands after mentioned. And 
ſomes Eriſey agreed to make a ſettlement of all his freehold 


lands, except the conventionary rents of 40 J. per ann. to be 
'cttled as above, in manner following; viz. To the uſe of 
unklf for life, without impeachment of waſte, and with 


VT to grant leaſes, determinable upon lives, or for 21 years 


dtright; and after his death, as to ſeveral parts of theſe lands 
Particular] 


wife, 


© "08 her life, with liberty to grant leaſes for years, deter- 
Ina 


: le on one, two, or three lives, or for 21 years outright, 

p bart of the ſame premiſſes : And after the death of James 
1 | 5 1 

I, as to the other lands not limited to, Mary, nor to Richard 

| 3 TE and 


mentioned in the articles, to the uſe of Mary his 


Caſe 48. 


2 Wms. 349, 
Comyns Rep. 
412. 

Viner. vol. 15. 
p. 286. ca. 3. 
294. ca. 13. 
2 Eq. ab. 39. 
es, . 
Forreſter 20. 
Fearne's con- 
tingent re- 
mainders 66. 
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— and Frances for their lives reſpectively, the ſame ſhould be ö 


1727. 
Ln md 


Richard by the laid - Frances; remainder to the uſe 


the uſe of Richard for his life, without impeachment of 


waſte; and after the death of James and Mary his wiſe" 


the premiſſes limited to Mary ſhould likewiſe” be to the ue 


of Richard for his life, without impeachment of Waffe; 20 


to his heirs male to be begotten on the body of France 


and in default of ſuch iſſue male, then to the heirs male of 
Richard, to be begotten on the body of any other wife; 1nd 


in, default, of ſuch iſſue male, then to the heirs female of 


Richard, lawfully to be begotten, with other remainders que 


And it, was agreed, that Richard Eriſey ſhould have liberty . 


. £ «4 , 


aka, ſeals of di. es for gear drtechad WD po 
or three lives, or for 21 years outright : — And he was allo lh 
be, at liberty to nominate counſel, for ſettling” the eſtate u 
jainture aforeſaid, and Sir Peter Killegrew to adviſe with" kl 
counſel, that the ſame might be effectual in lam. 


| avid wt 

By indentures of leaſe and releaſe dated the 23d and 24th df. 
March, 168 5, between Jamer Eriſey of the firſt part; High: 
Boſcaten and Arthur Forteſcue, Eſqrs. of the ſecond pirt, nd 
Richard Eriſey of the third part; the ſaid James, in conliders 
tion of love and affection for Mary his wife, and for confifining: 
her former jointure, and ſettling an additional jointure up 
ber; and alſo in confideration of love and affection for Richurt: 
and for ſettling and entailing the manors and lands after men- 
tioned in the name and blood of the ſaid James Eriſey, and in 
pürſuance and performance of his part of the above articles; 
did grant and releaſe to the ſaid Hugh Boſcawen and Aridi 
F örleſcue, and their heirs, the manor, capital meſſuage, Barin, 
farm and demeſne lands of Eriſey, in the county of  Corwwih, 
and ſeveral other lands and hereditaments therein particulul 
mentioned, in the counties of Cornwall and Devon, to the ule 
of himſelf for life, without impeachment of waſte ; remainde, 
as to part of the premiſſes, to the uſe of Mary his wife, for het 


life, for her jointure; and as thoſe reſpeCtive eſtates mould, 


determine, to the uſe of Richard Eriſey for his life, with 
impeachment of waſte; remainder to the uſe of the in 
and other fons of Richard, by Frances Killegreu, in hi 
mail ſucceſſively; remainder to the uſe of the firſt and alle 
ſons of Richard, by any other wife, in tail male ſyuces 
fively.z remainder to the uſe. of the heirs of the body. 
% bel : 
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ben of the body of Richard Eriſey; with other remainders "or: . =_ 
== With, powers for ewes Brie, Mary E. % and | 2s 
chard Erie 1e * ſucceſſively, to make leaſes for lives or years in a 
manner therein mentioned: Anda power | for Richard, after the b | 
death of James and Mary his with, to limit certain parts of the 1 
ſtate. to any other wife, in caſe of failure of iſſue of this mar- 
riage z or to charge the ſame: with an annuity of 1000, per ann. 
ſot the life of ſuch wife or wives. * 


And by other indentures of leaſe and releaſe dated the 2 5th k 
and 26th of N. arch, 1686, between Fames Eriſey of the firſt 
gan, dit Peter Kilegren and Arthur Porteſeur of the ſecond 
part, and Richard Erifey of the third part; 'the ſaid James 
277 for the like confiderations as were mentioned in the other 
ſettlement, and. in purſuance and performance of his part of 
the articles, did grant and releaſe unto Sir Peter Killigrem and 
Arthur Forteſcue and their heirs, the ſeveral manors, lands 
and heredi taments therein particularly mentioned in the; county 
of Carnal, to the uſe of Richard Eriſey after the marriage, 
ſor his life, withdut impeachment of waſte; remainder. to. the 
uſe of Frances Killegrem for her life, if James Eriſey and Mary 
his wife, or either of them ſhould: fo long live; remainder to 
the uſe of the firſt and other ſons of Richard by Frances, in 
tail male ſucceſſively ; remainder to the uſe of the firſt and other 
ſons of Richard by any other wife, facceſlively in tail mals ;. 
remainder” to the heirs of the body of Richard by Frances; 
remainder to the heirs of the body of Richard; with ſuch, other 
remainders over as in the other ſettlement. — With a power 
for Richard Eriſey and Frances his wife, and the heirs male of 
their bodies, and other perſons in remainder, being in poſſaſſian, 


to make leaſes for one, tan, or three um n the; Rk 
<cruſtomed rents. 1 52 
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, * That part of a. = 2 "this Jatter power was eden, Hen oy & to 
de very much razed ; three lines, part of the power, were written upon the 
122ure, and the reſt of the razure, containing four lines and à half, was filled up 
"th ſeveral ſmall firokes, or lines. And therefore upon the execution of this 
1 the following words were written on the back of it; vis. .** Memorandum, 

hat by the mutual conſent and agreement of all the parties MI! ithin named, the 1 
ure and amendment in the laſt ſheet was made and filled v up in that particular, | 

© Which limits the power of Richard Eriſy, to leafe or charge the Barton and | | 1 

 lemeſne lands of Eriſey, with any jointure or yearly payment; and then ſealed — | 


. ®4 delivered in the preſence of Peter Killigrew, Geotge Killigrew, Jabs Harris 
Frauci: Heyme,” ” | 


Vor. III. 4P 


On 


Mr. Draper tells me you may make twenty of theſe writings rig 


may have it copied this week: by Mr. Draper's enz and or kit 


4ony'to-Clowance, and your uncle and you moy n and ſeal il 


Tote 


it j 
70 er My 2 bane. the 3 „ 8 Med out, 5 


ned and Sealed by your uncle. and  yaurſelf before your Parriag, 
to remain in my hands, as ts r eaſa, onable, and tat ther © May ve a 
leaſt one of thoſe writings without any razures and memorandunz. 


nals, if they bear all the Same date. T Send my. ſervant on pur 
to defire you to bring the writing 4oith you, if we ſhall have tar 
conpany this Monday, or elſe to deliver it th th bearer, f 


Monday, God willing, I and my on will dine ut Erifey, 17 ws 


writing, leaving the other in your hands.” AN Wt 77 de fires th 


wedding may be on the 20th W April. I am ever, your affltiudt 


Og "_ 7 0 n Petet ne, 


71 * eon 


The marriage — Richard Erife y yy HraxeeKillgt 
ſoon; afterwards. took effect, and: thereupon 200 J. part of ite 


2255 was paid to James Eriſey, but the 1 500“. reſidue 


yeve r paid. el to James or Richard: Sir Peter Rillgim 
howeyer, . gave his bond for it to Richard Eriſey, which un 
ll rwards, aſſi gned by him for the benefit of his wife Franca. 


In November, 169 2, James Eriſey Nod} and in Km 
1697, Richard prevailed with Mary the widow of fk l 
furrender her jointure eſtate to him. 


1 = 


There being no truſtees in either of the ſettlements to pre 
ſerve contingent' eſtates, as uſual in caſes of the like kind 
Richard Eriſey, in Eafter term, 1698, * ſuffered two commul 
recoyerics. of the premiſſes; and by deed, declared the ule 
thereof to him and his heirs ; ; he afterwards ſold ſeyeral pub 
of the eſtates, to the value of 6000 J. and upwards: And if 
indentures of leaſe and releaſe, dated the 1 5th and 16th of Fel. 


ary, 1709, he conveyed the reſidue to Samuel Trefuſs, Fs 


Worth and Thomas Hearle, Efqrs. and their heirs, in truſt fot | 


himſelf for his life; and after his death, to and for ſuch uſe 
and purpoſes ? az he ſhould by his laſt will, or other inſtrum® 
under his hand and ſeal, atteſted by two. or more witneſs 
appoint ; ; and i in default thereof to the uſe of his right heit 
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only one daughter named Mary, who was born before the 

recoveries were ſuffered ; ſhe afterwards married Jobn Weſt, 
and they had ifſue the appellants their only children. Mary the 
mother died in January. 17759 


on the 20th of 8 1922, Richard Eriſey made his 


will, and thereby gave to the appellants his grand-daughters, 
200. to be divided between them, in lieu of mourning, to be 


paid at the end of 13 calendar months after his death, if they 
ſhould be then living; provided, that no trouble in law o- 
equity ſhould be given to his executrix by any perſon hat- 


ſoever: He gave to the appellant Frances Weſt, if ſhe ſhould 


outlive her grandmother, the teſtator's wife, and the ſaid Fobn 
Weſt her father, 20/. per ann. for her life; the firſt: payment to 
be made at the end of the year after their deceaſe, provided no 
trouble in law or equity ſhould be given to his executrix. He 
alſo gave to the appellant Frances, all his right, title and intereſt, 


of Frances his wife, for the enjoyment of the yearly intereſt 


ſhould be given to his executrix, he gave all his intereft in this 
bond to her. He then gave the reſidue of the eſtates which 
remained unſold, to the reſpondent Mary Eriſey his fiſter, and 


the reſpondent Thomas Barrable, and made the reſpondent Mary 


lonal eſtate. 


In'the month of January following, Richard Er iy 8 


left a perſonal eſtate to the value of 7o00/... and upwards ;: 
all, or the greateſt part whereof was acquired by, fale of ſeveral 
parts of the ſettled eſtates : Whereupon the reſpondent Mary 
Eriſ 'y entered on the real eſtate which, remained unſold, 
except what was in jointure to the ſaid F rances Eriſey, and poſ- 
ited herſelf of all the teſtator 8 perſonal eſtate. To 


In September, 1 725, the appellants, WhO were che only daugh- 
lers and iſſue of Mary Weſt, who was the only daughter and 
ne of Richard Eriſey by Frances his wife, exhibited their bill 
in the Court of Exchequer, againſt the reſpondents and Thomas 


it 


Richard Eriſe * had no iſſue male by Frances his wife, and 


to a bond of Sir Peter Killigrew's for 1 500 J. then in the poſſeſſion 


thereof, for her maintenance; but if any trouble in law or equity 


her heirs; except a ſmall tenement, parcel thereof, in truſt for 


Eriſey ſole executrix of his will, and gave her all his per- 


Hearle and Jobs n. . ſurvivipg truſtees; inſiſting, that 


it was the intent of * marriage. articles oo of the Pattie 


8 thereto, that the effats in queſtion ſhould be ſettled i in 1 


ſettlement; wiz. to the uſe of the faid Richard Eriſe iſey for hi. 0) 
life, without impeachment of waſte; with the ſual and c com. 
mon proviſion to preſerve contingept remainders; and then to to. 
the uſe of the firſt and other ſons of the ſaid Richard by the” 
ſaid Frances in tail male ſucceſſively ; remainder” of the firſt and 
other ſons of the ſaid Richard by any other wj e, in tail me 
1 ; remainder to the 40 0 of the _ Richard 


$4 e 


limitations in the two ſettlements, under which Richard Er i 


by conſtruction of law, became tenant in tail, and the omiſſot 


therein of truſtees to preſerve contingent eſtates, procecel“ 
from the miſtake, or careleſneſs of the counſel who dier 


the: ſame, and not from any agreement or intent of the putes 
to vary the terms of the marriage articles; for that the ſeth. 
ments were expreſſly mentioned to be made in purſuance and 
perfotmance of the ſaid marriage articles: That the patties di 
not ο % to any ne agreement to vary the terms thereof; an 
therefore the appellants, who were in the nature of purchaſar 
in conſideration of [their grandmother s marriage and marriage! 
portion; prayed that the reſpondent Mary Eriſey, as a volunteer: 
under the will of Richard, might execute a ſettlement purſuant: 
te the intent of the marriage articles, and make ſatisfaction ſur 
the lands ſold by Richard Eriſey, out of his perſonal eſtat 
who took advantage of the miſtakes in the ſettlements, a 
ſuffered the recoveries to bar the iſle of the b conimj 


to abe 1 intent of the articles. Ii vos 83) F 5 \ 20,0110 
Ty 790i 


T0 this bill the ef put it ina a plea, and anſwer, and 
pleaded. the marriage articles, the two ſettlements, the coma, 
recoveries ſuffered by Richard Eriſey, the deed to declare the 
uſes thereof, and the deviſe, by his will to the reſpondent Mar) 
Eriſey, of the eſtate. which remained unſold, in bar of bt 
at fought by the 1 bill; and by their anſwer denied that the 


ever pre etended, that the parties came to any new agreement, b 
vary from the terms of the marriage articles. 0 e oll 


ic; (0! wh 
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Upon arguing this plea © on the 21ft of May, 1726, "before! te 


Lord Chief Baron Gilbert and che reſt of the Byrons, they l 
deliver 


4 
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ilivered their opinions /zriarim, that, according to the mar- 
tage articles, the eſtate in queſtion ought, to be ſettled in ſtrict 
ſettlement; and that the two ſettlements having varied from 
the articles, the ſame were not an execution thereof ; and. there- 
fore ordered, that the plea ſhould. ſtand for an anſwer, with 
liberty to except. 


The appellants having no occaſion for a further anſwer, replied, 
and witneſſes being examined on both ſides, the cauſe was 
heard on the 6th, gth, and 12th of December, 1726; when | 


the Court was pleaſed to diſmiſs the appellants bill without 
3 Poſs if 


i 


from this dectee of diſmiffion, the preſent appeal was brought; r. Yorke. 
and on behalf of the appellants it was argued, that by the C. Talbot. 


marriage articles it was expreſſly ſtipulated, that the eſtate ſhould 
be limited to Richard Eriſey for his life, without impeachment 
of waſte, and that he ſhould' have power to make leaſes; which 
vas a plain evidence of the intent of the parties, that the eſtato 
ſhould be ſettled in ſtrict ſettlement; and that Niobarud 


his ſons or daughters by fine or recovery. That the ſettlemients 

WT took notice of the articles, and were expreſſly mentioned! to be 
made in purſuance and performance thereof; which words were”! 
an evidence, that the patties did not intend to vary, or depart 
from the words of the articles, nor had come to any new agrees: 
ment for that purpoſe. And it was apprehended, that the 
limitations in the ſettlements, under which Richard Erifey by 
conſttuction of law- became tenant” in tail, proceeded from the: 
miſtake or negligence of the counſel who drew the ſame, and 
not from any agreement or deſign of the parties to vary the 
terms of the articles; and of this miſtake or neglect, the omiſ- 
on of the common limitation to truſtees to preſerve contin- 
gent eſtates, was a manifeſt proof. That the reſpondent was a 
"olunteer under the will of Richard Eriſey, who took advantage 
bt the miſtakes in the ſettlements, and ſuffered a common reco- 
[7 to bar his iſſue, altho Mary was then living - which was 
Ppretiended to be a breach of truft in him. It is objected, 
at tho Courts of Equity have, in like caſes, decreed an exe- 


100 uti | 72 — . - - - 

1 don of marriage articles in ſtrict ſettlement in favour of ſons, 
10 Fenn re 

l they have not extended it in fayour of daughters; who are 


io + Ss 7 fb * SY 59 8 2 1115 15 49 it) | g | 
| - commonly provided for by a term of years to raiſe portions 
. 4Q for 


ſhould be only tenant for life, and have no power'to-barieither © 
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1727. 


| fot: hol in * of failure of ile male : But to this! it may de 


the parties, becauſe there was no other proviſion fot daughter, 


fiance and performance of the articles, but the appellants hajin 


It was ſaid, that the appellants were infants, that their titled 


eſtate which were ſold by. Richard, they only prayed to _ 
ſatisfaction for the ſame out of his perſonal eſtate, W which #7 
principally acquired by means of - thoſe ſales, and in brow 


itf9 ers ; 
.Eafes in 


, Sarfiamitſt” 
anſwered, that the reaſon ſeems to be as ſtrong, that the expreſ 
ſion of heirs female of the body, contradiſtinguiſhed from fon 
in marriage articles, ſhould have the ſame conſtruction in favour 
of daughters, 'as the expreſſion of heirs male in Favour of ſons," 
That in the preſent caſe, both were under the contemplation of 


beſides the limitation intended for them by the articles; ; and 
according to the common courſe, where proviſion is made for 
daughters by a term of years; it is always ſo limited, az the 
out of the father's power to bar it. It is further objected, ty 
the ſettlements being made before the marriage; it muſt be 
preſumed that the parties came to a new agreement to yary the 
terms of the articles; and that the ſettlements; were made ty 
the ſatisfaction of Sir Peter Killigrew, he being a witneſs to th 
one, and a party to the other. To this it is anſwered, thi 
the ſettlements are not only expreſily mentioned to be in fur 


charged by their bill, that the parties came to no new agreewen 
after the. date of the articles to vary the terms of them; the 
reſpondent Eriſe ey, by ber anſwer admitted, that. the,  eyer, ſet 
up a pretence of any ſuch new agreement. And as to Sir Pr 
Killigrew's being a witneſs to one ſettlement, and à party, 
the other, he, as moſt gentlemen in like caſes. do,. relied vpe 
his counſel i in framing the ſettlement, ſo as to anſwer the inte 
of the articles, he himſelf being a ſtranger to the form a 
method of ſo doing. As to the objection, that after ſuch. 
Ae of time, and an acquieſcence under the ſettlements, # 
appel! lants ought not now to reſort to the marriage article 


not accrue until the death of Ricbard Eriſey their grandfati 
in January, 1722, and that they filed their bill for relief vin 
* ſhort time afterwards. And as to a fourth objection, chai 
the marriage articles ſhould be allowed to controul and vu be 
ſettlements, it would affect the purchaſors under Richss 
tri iſfey ; it Was anſcvered, that the appellants had not brot 
their bill againſt any purchaſor: But as to thoſe parts of 


truſt. Beſides, by the conditions which in Bis will be 
WM. ann 
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his randaughters and heirs at law, he ſeemed to be aware of 
the injury he had done them, and that his perſonal nnen 
be liable to their demands in teſpect thereof. It was therefore 
hoped, that the decree of diſmiſſion would be reverſed; and 
the appellants relieved, agreeable to the nature of their caſe. 


"4 1 4 


angexed to the trifling and fruitleſs bequeſts to the appellants, — 


on the other ſide it was contended, that there was no prece- T. Lutuyche. 


dent of a Court of Equity having interpoſed to carry articles N. paziker- 


into ſtrict ſettlement, in favour of heirs female in any caſe; ley. 
and much leſs in a caſe of this nature, where part of the con- 
ideration of both the ſettlements was, the continuance of the 
name of the Eriſeys, which could not ſubſiſt Jong in females ; 
and where the remainder limited to them, was. to commence | 
alter failure of iſſue male of Richard Eriſey, by any other 
wife, and conſequently after an eſtate tail in him; Which 
remainder is of no account in the law, as being ſubject to be 
every day barred by the tenant in tail in poſſeſſion. That the 
ſettlements being both made before marriage, and prepared by 
Sir Peter Killigrew's own counſel, and the parties having. ma- 
turely deliberated thereon, as appeared by the razure in, the firſt 
ſettlement, and Sir Peter's letter; it was evident, that the par- 
ties fully agreed to the ſettlement as now made, and if the 
lame varied from the terms of the articles, it ought to be taken 
54 new agreement; and the articles being carried into execu- 
tion by a ſettlement formally and deliberately, made, previous to 
the marriage, the parties ought to be bound and governed \ 
thereby. That the bill was not brought againſt James Eriſey. 
who 'was to perform the covenant, or againſt his heir at Jaw ; 
but againſt the reſpondent, as deviſee of Richar d, who did not 
Ppeer to be, nor was the heir to James; whereas | nothing 
moved from Richard, he being to take. ſuch eſtate and intereſt 
only, and in ſuch manner as James thought fit to ſettle, upon 
"im. That it would be dangerous to the purchaſors of the 
lcveral eſtates ſold by Richard Erifey, if by the two. common, 
<coreries he could not bar the eſtates tail and remainder s; for 
ne purchaſors could not purchaſe, but under and with. notice 
of che two ſettlements; they being his only;title ; and it being 
Lid in both of them, that they were made in purſuance and 
fetformance of the articles, the purchaſors muſt conſequently 
we had notice of thoſe articles, That the decree contended 
"or by the appellants, might ſhake yery many, ſettlements made 
| FR: VV 
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and teſt heirs; by the deeds of the 15th and 16th of Februahy, 


Caſes in Parlta ment. 
even before marriage, here there happened to be any vanuy 

from the articles; tho! fuch variations really proceeded from 
new. agreetnend between the parties, which, after ſome ding 
of time, it might be very difficult to prove. And as to the 
omiſſion of truſtees to preſerve the contingent remaindetz j4/ 
was very difficult to account for every omiſſion in the limitatioꝶ 
of a ſettlement, and eſpecially at ſo great a diſtance of tink. 
but as to this omiſſion, there had no inconvenience enſued; 2 
tho' the intention had been to ſecure an eſtate tail to the fog" 
it did not follow that it ſhould be ſo for the daughters; nene“ 
was it ſo uſual to ſettle an eſtate in ſtrict ſettlement upon dug“ 
ters, as upon ſons; nor did it appear to be the intention of 
parties in this caſe, but rather the contrary, from the diffeteſt 
manner of wording the limitations in the ſettlements: Auf 
therefore it was hoped, that the decree would be affirmed” wt 
the appeal diſmiſſed with coſts. 24 7; n dun wh 


Bur, after. hearing counſel on this appeal, it was orDbin 
and ap JUDGED, that the decree therein complained of, ſhould 
be reverſed: And it was further oRDERED and ADJuDcrn, 
that the defendants Worth and Hearle, and the reſpondent May, 
Erifey, Thould convey ſuch of the lands contained in the mar 
riage articles of the 23d of December, 168 5, as were conveyed to 
the ſaid Worth and Hearle and Samuel Trefufis, Eſq; decealtd, 


1709, and had not been ſold, to the appellants Mary and Franc: 
Weſt; and to the heirs of their bodies, as tenants in commot;' WW 
with croſs remainders to each of them, and the heirs of ther 
bodies reſpectively; remainder over to the other uſes limited i 
the faid marriage articles, after the limitation to the bein 
female of the ſaid Richard Eriſey lawfully begotten : And that 
the reſpondents Mary Eriſey and Thomas Barrable. (ſhould ſere- 
rally account for the rents and profits of the ſaid lands, gon 
u ge the death of Richard Eriſey, and which had ſeverally 
come to their hands, wherein they were to have all juſt allo. 
ances, and to be examined upon interrogatories, as the Court 
Exchequer fhould direct; and after ſuch account taken, ſhould 
ſeverally pay what ſhould be found due from them reſpeCtive!) 
to the appellants; and that they ſhould ſeverally deliver pole 
ſion of the faid lands to the appellants, and bring inte © 
Court of Exchequer all deeds, evidences and writings, in {0:1 


* * * 2 7 
ſeveral cuſtodies, power or poſſeſſion, relating to the title 0 kr 
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Gid lands, or of any of them, to be diſpoſed of as the ſaid Court 
ould direct: And it was further oRDERED and ADjuDGED, 

"hit the Court of Exchequer ſhould cauſe an account to be taken 

Kall the lands contained in the {aid marriage articles, ſold: by 
bard Eriſey, and the purchaſe money for which they were 
ld, and compute -intereſt for the purchaſe money from the 
each of Richard Eriſey; and that the reſpondent Mary Eriſey, 
i the executrix of the ſaid Richard Eriſey, ſhould pay and fatisfy 
he faid purchaſe money and intereſt, out of the aſſets of the ſaid 
chard Eriſey come to her hands; and if ſhe ſhould not admit 
lets, then an account was to be taken of aſſets, wherein ſhe 
ras to have all juſt allowances, and be examined upon interro- 
-atorics, and produce all books, papers and writings relating to 
he teſtator's eſtate, as the Court ſhould direct; the ſaid intereſt 
as to be paid to the appellants, and the ſaid purchaſe money 
o be laid out in a purchaſe of lands, to be -ſettled to the fame 
ſes as the lands before mentioned ; and the Court of Exchequer 
u to give all neceſſary and proper directions for the making 
us. judgment effectual. Te. 1] 3: 


— — ”_—— 9 * _ 
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Derathy Love, Widow, and Emma Gor- 
bell, Widow, = = 


Henry L' Eftrange, Eſq; Gawen Maſb, n 

Francis Hill and Frances his Wife, wg woche th 
William Smith and Mary his Wife, Reſpondents. 
Jane Naſh, Spinfter, Henry Nafo and . N 


- 
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19th of February, 1727. RSV WD. ara 


WAL TER Walterſon, by his will, dated the 22d of Decem- 

ber, 1720, after giving ſeveral legacies, bequeathed the 
eiue of his perſonal eſtate in theſe words, viz. ** And I hereby 
17 and bequeath unto my ſaid loving friend Sir Nicholas 
| Erange, and unto Henry L'Eftrange his youngeſt. ſon, 
| mm I make the executors of this my will, all the reſt and 


v due of my goods, chattels and perſonal eſtate whatſoever, 
Vor. III. j R hs "4 
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445 Thrall" remain after all my debts; legacies; funeral andothe 
„ charges of the faid executorſhip and truſt of this my yy 


* according to the true intent thereof; in truſt to ſell, dispo 
and improve the ſame to the beſt advantage, is in heit 


the executors and adminiſtrators of fuch ſurvivor, whereunn 
4 for gain or loſs, the ſame is Pa c wholly: referred; uni 


ST age of twenty | four years: It being my deſir ire, "that be (hal 
p «& be employed wholly in his trade, alt er 48 an þpriti 


45 n FN age, upon truſt in my "(aid abr" fr 


Bals Malter Naſh ions his age. or 1 33 died before ls 


Cafes in Parttament. 
065 Tully” paid and ſatisfied, and this my. R fully, periomel 


«© ments and diſcretion of them and the furviveriof them, 4 


« 


Walter Naſh of Docking. in the Fai pint shall att 


. n fei ,bgg 
b according to bis preſent indentures, or as a 3 Joutndyſiu 


N54 


ot 9 —4 and from the age of twenty one years of thi ta 
Halter Naſh, out of the ſaid. reſidue to pay, him an, ani 


1 «of. to), yearly,-uptil his age of twenty four Vears; and fron 


<*;thenceforth, in truſt for him the ſaid, Walter Mat. l 
£*<gxecators,. adminiſtrators and aſfigns; and the accounts oft 
4 bid reſidue to be given by my ſaid truſtees; to be bini 
« and coneluſive to him, without exception, or any qeſa 
% at all to be made by him or them therefore.” And th 


elhater, by his ſaid will, gave to the ſaid Sir Nicholas L Era 
and Henry L. Eftrange, his executors, fifty guineas, pit 


; "they would enderaake the executorſhip and act therein. 


vag OY vb eV Ly an 1 1400 
230 babe March, 5755, the teſtator died without iſſue; ad th 


ft} 


1 — — to "bout. 5009/.; ; and. afteryaks 
Nicholas L* Eftran ge died. 


bid: 90 (0 OI»: ea! 


of 24, / inteſtate. and a batchelor; whereupon the reſpon 
Henry Naſh. and Suſan Naſh, obtained letters of adminifity 
of his Peripnal Septen THE E dc 


4 4.14149 $ 4 ) | X * f . d ; 1 


In MichazImas term, 172 5, the reſpondents Garpen I 

J ＋ rancis Hill and 'Fr rances his wife, William Smith and Mary 
"wife, and Jane Naſh, exhibited their bill in the Court of bs 
_ very. againſt the laid Henry Naſh and. Suſan Naſh, ® 4 
niſtrators of the inteſtate, and againſt | the faid Henry 22 
* the ſurviving executor of the teſtator, to have an account 3 


Laid, inteſtate's eſtate, and that they might haye [is 


4 


Tales in Parliament. 
hereof, as being his next of kin; and alſe to have an;agcount 


Naſh, altho he died before his age of 24, and ſo belonged to 
bis adminiſtrators and next of kin 


0 ET ww 
#111 


i pw, 


vet the reſidue, of the t 
aud ſaid he Was 


ſtator's perſonal eſtate amounted to, 
* UISL 271 ; 8 Sera .. 
ready to pay the ſame as the Court ſhould direct. 


— 


0A) + S CES ” fs . Fi AB £ 
And, the reſpondents Henry Naſb and Suſan Naſh by their 


W 


anſwer, inſiſted, that ſuch reſidue belonged to the next of kin 
oni! CT are * + A * | 


meV IO! of 10 CHULINIDN THLISDIC CC 15 {44354 0,;9 » lr 
ef the inteſtate, and ought, to be paid to them, 48 his admini- 


. 
CL \ 


But in Hilary term following, the appellants exhibited their 
crofs bill againſt the reſpondents, for an account” of theiteſtator's 
perſonal eſtate, and to have the reſidue thereof paid to thetn, as 

they were the next of kin of the teſtator; inſiſting, that Walter 
Naſh dying before his age of 24, ſuch reſidue did not veſt in 
him, but belonged to the next of kin of the teſtatorrt. 


4 2101170 1 obim sd 03 IIS 18 ” 
Ihe reſpondent Henry L'Eftrange ſubmitted to the judgment 
of the Court, to whom ſuch reſidue belonged whether to cthe 
appellants, as next of kin of the teſtator, or to the other reſppn- 
dents, as next of kin of Walter Naſh; and was ready to pay 
the ſame as the Court ſhould direct. And the other reſpohdents 
 Inſiſted, that ſuch reſidue belonged to them, as next of kin of 

Malter Naſh the inteſtate. eee eee 2glquut | 
Fre il 
On the 3d of Auguſt, 1726, both cauſes came on to be heard 
before the Lord Chancellor King, when' his Lordſhip was pleaſed 
to decree, that the reſpondent Henry L' Efrange ſtiould acèount 
before the Maſter for the' tellator's perſonal eftate, and for the 
profits and increaſe thereof; and that he ſhould' Pay and deliver 
over to the reſpondents Henry Naſh and Saen Naſh the ſur- 


fi 7 


{ 


lus of uch H „ le ESL, et I. nene ! 

bas of ſuch eſtate, and the ſecurities belonging to the ſame, 
alter payment of his debts, legacies and funeral expences ; and 

i parties to the ſaid ſuits, except the appellants, were to have 
their coſts, which the Maſter was to tax. And the reſpondents 
terry Naſb and Suſan Naſh, the adminiſtrators of the iſiteſ- 

cif were to divide the remainder of the monies in their hands, 

% Which ſhould come to their hands, of the teſtator's perſonal 


of the perſonal eſtate of the teſtator Walter Maltenſon, and that 
the teſidue thereof might be paid to them and the ſaid inteſtate's 
zaminiſtrators 3 inſiſting, that ſuch reſidue; veſted in Malter 


419190197 „0 VIII £19431 10, 20S 1: HH 6 171. © | ; WE (13 a g 
The feſpondent Henry I. Eſtrange, by his anſwer, ſet forth 


eſtate, 
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P. Yorke. 


W. Peere 
Williams. 


c. Talbot. 
T. Lutwyche. 


not belong to his repreſentatives ; but ought to be "conſiders 


Caſes in Parliament. 


eſtate, after payment of the coſts, into ſix equal part, 
amongſt the fix next of kin of the ſaid Walter, Naſb the intel. 
tate, viz. To retain to each of them the ſaid Henry. and Sala. 


Naſh, one ſixth part thereof; and to pay one other (x 
part to the reſpondent Gauen Naſb, another fixth part to te 
reſpondent Hill and his wife, another ſixth part to the reſpon." 


dent Smith and his wife, and the other ſixth part to the reſpon 


dent Jane Naſh ; and that the bill brought by the appellam 


ſhould be diſmiſſed, but without paying any coſts in reſpet 
thereof. 0 


From this decree the appellants appealed ; inſiſting, that by 


the teſtator's will it appeared, he never intended that Wah 
Naſh ſhould be entitled to any advantage by the bequeſt-of th 
reſidue of his perſonal eſtate, ſave only to the proviſion of 100 
a year, until his age of 24 ; and that the right or property of 
ſuch reſidue, was not to yeſt in him till that time. Ands 
Walter died before he attained that age, and before any title to 
the reſiduary eſtate veſted in him, the benefit of the deviſe could 


as a lapſed legacy, and undiſpoſed of by the teſtator's will, 


conſequently belonged to the appellants, as his next of kin, and 


to and 


— 


as not being given from them by the will. . 


on che other ſide it was contended, that the bequeſt of the 


reſidue of the teſtator's perſonal eſtate, after debts and legacin, 


paid, was abfolute and unconditional ; and the truſt being de 
clared for Walter Nafh, in the manner mentioned in the ui 


the equitable right to ſuch reſidue, veſted in him immediate 


upon the teſtator's death. And tho' he died before he attained 


24, ſuch right was tranſmiſſible to his proper repreſentative; 
.the age of 24 being mentioned, not to prevent the right from 
veſting in Walter before that age, but to direct the truſtets Ly 
to the time of paying it to him. That there was no mati 
difference between a money legacy given to one abſolutely out 
of a perſonal eſtate, to be paid at a future day, (where it li 
always been held, that ſuch a legacy became veſted, and would 
belong to the proper repreſentative of the legatee, altho luck 


legatee ſhould die before the day of payment) and the preſet 
. bequeſt of the reſidue to the executors, upon the truſt befor 


mentioned. And therefore it was hoped, that as the decree v 


juſt, and according to the rules of equity, it would be affirchen 


and the appeal diſmiſſed with coſts. La 
4 | Accon?* 


cates in Parliament. 3% 


AccoRDINGLY, after hearing counſel on this appeal, it was — 


s . 1 ©. 20 1727. a 
zorkED and ADJUDGED, that the ſame ſhould be diſmiſſed ; 
0 1 1c | 1 Dre 
and the decree therein complained of, affirmed, 1 
N ; | | ; Jour. vol, 23. 
p. 188. 
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whert Dillon, Eſq; and Suſannah Lady F Appellants, | Caſe 50, 


The Right Honourable Catherine Lady] | 

Viſcounteſs Dowager Mount Caſhell, | | * 
Mergan Magan, Eſq; and Frances, ? Reſpondents. 
Elizabeth and Suſannah Shaen, In- 0 a 


1 
* - — 0 P. 


Rn 4 
my Tx] 


"20th February, 1727. 


O1R Arthur Shaen, Bart. being ſeiſed in fee of a real eſtate g Mod. 135. 
of the yearly value of 1300/7. and poſſeſſed of a perſonal — name of 


Organ v. 
ſtate to the amount of 16, ooo“. or 17,0001.. did, in the year Pale 
71, being then advanced in years, intermarry with the appel- p.432. c. 25. 
Jant the Lady Shaen, then Suſannah Magan, the reſpondent = 2b. 453. 
forgan Magan's eldeſt daughter, with whom Sir Arthur had ca.. 
0007, portion. 4 | 55 OO ada 


— 


* — 


7 * 
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By articles previous to the marriage, dated the 23d of Decem- 
er, 1717, Sir Arthur Shaen agreed, that the appellant the Lady 
doen ſhould have 500 J. per ann. jointure, iſſuing out of his 


f cal eſtate, in caſe ſhe ſurvived him; and that his real eſtate, 
) argeable with ſuch jointure, ſhould be ſettled to the uſe. of 
SWF ict for life, remainder to his firſt and every other ſon, to 
1 8 begotten on the body of the appellant, in tail male ſuc- 
el, according to the uſual form of family ſettlements. 


45 | IRS nns f 
Id The appellant Lady Shaen behaved herſelf with great tender- 
4 Xi and affection towards her huſband, and. by him had iſſue ; 
at ee daughters; namely, the reſpondents, Frances, Elizabeth 


and Suſannah Shae 


li an a& of Parliament paſſed in Ireland, 14 & I 5 Car. II. 
= ed, An act for taking away the Court of Wards and Liveries, 


oo 
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> and tenures in capite, and by Knight's ſervice, to the ſame eg 


4727. 


= With an act paſſed in England, 12 Car. II. Sir Arthur u. 


| Magan her father; but ſhe having afterwards intermarried wil 


| ſo much diſlike thereat, that the appellants were forced to rw 
from his houſe, and to leave the three children with him: 


. 


a5 eh. 


abled to diſpoſe of the guardianſhip of his children by his wi 


Accordingly on the 26th of September, 1724, Sir 4th, 
made his will, and thereof appointed his Lady ſole executtt. 
and deviſed to her, by the name of his dearly beloved wit 
Su ſannab Lady Shaen, one third part of his perſonal eſtate, 1 
100. per ann. in addition to her jointure provided for her hy 
her marriage articles; and thereby left it at her election, to ri 
all his debts and legacies. out of his real, or perſonal eſtate 
and deviſed, that in caſe he ſhould have no ſon, his real ef 
ſhould. be equally divided between his three daughters, Pratt 
Elizabeth and Suſannah, and their heirs ;, and, appointed 100 
per ann. maintenance for each of them, until their reſpeche 


-martiages, or ages of 21, and appointed his Lady their guard, 


Sir Arthur Shaen, on the 24th of J une, 1725, made in 
executed a codicil to his will, and thereby deviſed, that in ti 


his three daughters ſhould die without iſſue, the appellant hi 


Lady ſhould have all his real and perſonal eſtate in the kingdom 


of England and Ireland, to her and her heirs for ever; and ſoo 


Alter the death of Sir Arthur, the appellant Lady Sbyenik 


her children lived for ſome time with the reſpondent Mun 


the appellant Robert Dillon, her father was pleaſed to enn 


he alſo detained all the plate which belonged to Sir Artbur Nu 


in his life-time. 


Mr. Magan, with a view to have the management of the cli 
dren and their eſtate and fortune, did, on the 7th of Mari 
1725, petition the Lord Chancellor of Ireland, praying b 
Lordſhip to order, that he the ſaid Morgan Magan, or ſuch ode 
perion as his Lordſhip ſhould think proper, might be ai 
guardian to the minors, and have the care and tuition of the 
perions, and the management of their cſtate and fortunes; 2. 
that the care, cuſtody and tuition of them might be comm! 
to him, or ſuch perſon as his Lordſhip ſhould appoint, 1 


* 
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lis entering into a recognizance with ſecurity, as by the ſtanding 


order of the Court was directed. Whereup Au it TOA 
(hat the appellant Lady Shen, ſhould ſhew cauſe the firſt feat 


belore the then next Eaſter term, wherefore the ſaid Morgan 
Magan ſhould not be appointed guardian to the minors as deſired; 
and that in the mean time, the ſaid minors ſhould continue under 
his cuſtody and care. i ( 


By an order dated the 12th of May, 1726, it was ordered, that 
ihe order of the 7th of March ſhould be diſcharged, and that 
the minors ſhould remain where they then were, vix. in the cuſ- 


tody of the ſaid Morgan Magan, until the further order of the 


Court to the contrary ; with liberty for the Lady Shaen to viſit 


them, when and as often as ſhe ſhould think fit: And his Lord- 


ſhip was pleaſed to direct, that the names of fome of the neareſt 
relations of the ſaid minors, to whom their eſtate could not 
deſcend, and who were of diſtinction and fortune, ſhould 'be 
given to his Lordſhip ; and that he would then appoint ſome 
perſon to take care of their perſons and education. = IC 


And by another order of the 27th of the fame month, it was 
ordered, that the right honourable Catherine, V iſcouriteſs Dow- 
aver Mount Caſhell, ſhould be appointed guardian to the ſaid 
minors Frances, Elizabeth and Suſaungh Sbaen, to take care of 


recognizance, ſuch as one of the Maſters of the Court ſhould 
approve of, conditioned that the ſaid minors, or any of | them, 
ſhould not be diſpoſed of in marriage by the ſaid Lady Mount 
Cofhell, or that the ſhould not be privy or conſenting thereto, 
without the leave of the Court; and that the appellant, the 
Lady Saen, ſhould have liberty to viſit them, when and as often 
as ſhe ſhould think fit. | # 


Pending the proceedings on the petition for the guardianſhip 
of the children, the ſaid Morgan Magan, on the 26th of March, 
1726, procured a bill to be filed in the Court of Chancery in 
Ireland againſt the appellants, and the tenants of Sir Arthur 
Saen 's eſtate and others, in the name of the minors by Thomas 
Magan his ſon, their prochein amy, charging the appellants with 
miſapplication of Sir Arthur Shaen's eſtate, and praying a diſ- 
very and account of his real and perſonal eſtate $ that a 
receiver might be appointed thereof, and that the perſonal eſtate 


might 
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might be divided according to Sir Arthur's will : And charging 
that the appellants were ſuing at law for the plate and part of 
the aſſets of Sir Arthur, which were in the hands of the fa 
Morgan Magen, an injunction was prayed to ſtop ſuch prog... 
ings at law, and any other ſuit for the ſaid "perſonal eſtate, 
And on the appellants taking out a dedimus to put in their 
anſwer, the plaintiffs obtained an injunction, as of courſe, 
according to the prayer of their bill. 


The appellants by their anſwer, ſet forth the whole perſonal: 
eſtate come to their hands, and alſo the rents of the real eſtate, 

with, the tenants names; and infiſted, that they had not, fi 
the death of Sir Arthur, received fo much of the rents 4 
anſwered the 600/. per ann. due to the appellants; they'atfoi 
fully denied any miſapplication of Sir Arthur Shaen's 'eltaty 

and. inſiſted, that the appellant Lady Shaen being ſole” executrix: 
of her ſaid huſband's will, and having thereby power to pay his 
debts out of the real or perſonal eſtate, as ſhe thought ſit, l 
being likewiſe teſtamentary guardian to the minors; ſhe had in 
both capacities, a right to the receipt of the rents and manages/4 
ment of the perſonal eſtate during their minorities. 


| „ e ul 

The tenants refuſing to pay their rents to the appellants, altho 
they had not received ſo much as was due to them on, account 
of Lady Shaen's bool. per ann; on affidavit made thereof, it, 
was, on the 21ſt of July, 1726, ordered, that the appelluts, 
ſhould be at liberty to diſtrain for the rents and arrears of rent d 
the faid eſtate, notwithſtanding the injunction. 44s af 


Soon afterwards the plaintiffs preferred a petition, {ſetting 
forth, that when the motion was made on the 21ſt of Ju 
1726, his Lordſhip, as they apprehended, declared, that the 
injunction which had before iſſued in the cauſe, was on) en 
injunction to ſtay proceedings at law as to the plate and other 
perſonal aſſets, and that therefore the motion was needlels; 
and yet that an order was made upon the ſaid motion, that tis | 
appellants: ſhould be at liberty to diſtrain for the rents ad, 
arrears of rent of the real eſtate, notwithſtanding, the injunction, 
and that they were apprehenſive the appellants under colour d. 
that order, would oblige the tenants to pay their rents and 
arrears to them, -which were, as they alledged, very con, 
ſiderable, and would not, as they were adviſed, be fafe in“ 
appellants hands, and was not intended by his Lordſhip; % 

4 


U 
Ps 


, rather, for that the appellants had given no ſecurity to be 
atable for the fame ; and therefore prayed, that the order 
"he 21ſt of July might be ſet aſide. And this petition 
* heard on the 28th of the ſame month, the ſaid order of 
„ 21ſt of July was ſet afide accordingly ; tho' the plaintiffs 
1 not ſupport any of the allegations of their petition, by 
E4yit or otherwiſe, . rant 1 


The plaintiffs having afterwards amended their bill, by pray- 
7 an injunction againſt the appellants ſuing, or diftraining for 
be rents, or moleſting the tenants; they again petitioned the 
ond Chancellor, ſetting forth their having ſo amended their 
11, and that the appellants had not put in their anſwer therete, 
4 were diſtraining and harraſſing the tenants with an intent 
p receive their rents; and therefore prayed an injunction to 
revent. the appellants receiving any part of the rents or profits 
f the {aid eſtates, and diſtraining, or moleſting the tenants 
l they had anſwered the faid amended bill, and his Lordſhip's 


tition on the 1 5th of September, 1726, tho there were no 


vice of that order, good cauſe ſhould be ſhewn to the contrary z- 
nd that the appellants ſhould ſtop receiving any part of the 
nts or profits of the ſaid eſtate, and from diſtraining, or 
oleſting any of the tenants thereof, in the mean tige. 


junction; when his Lordſhip was pleaſed to order, that the 


de appellants giving ſuch ſecurity by recognizance, as one of 
© Maſters of the Court ſhould approve of, conditioned. to 
count for ſuch part of the rents and profits of the minors real 
Rate as ſhould come to their hands: And it was further ordered, 
1 ſuch ſecurity ſhould be given by the firſt ſeal before the 
nen next term; or in default thereof, that an injunction ſhould 
and was thereby awarded, to ſtop all proceedings at law againſt 
de reſpondents, for the plate and other effects in the bill men- 
Wned; and to ſtop all proceedings at law by diſtreſs, action of 


ebt | ; ES 
. 2 covenant, or otherwiſe, for recovery of the rents of the 


rther order to the contrary. Upon the hearing of which 5 


The appellants put in a full 1 to the amended bill, and 
n the 6th of October, 1726, came to ſhew cauſe againſt the 


170 eltate; the ſame to continue till the appellants ſhould. 
Vol. III. 41 . 2 0 


fidavits to ſupport the allegations thereof; it was ordered, 
hat ſuch injunction ſhould ifſue, unleſs in a fortnight after 


ad order of the 15th of September ſhould be diſcharged, upon 


346 


9 * 
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— file full and perfect anſwers. to the bill, and the fur , 


C. Talbot, / In ſupport of the firſt appeal it was argued,” that the appella 
T. Luteyche. Lady Shaen being of the communion of the church of Englal 
had an undoubted right to the guardianſhip of her childrn h 


2 natutal guardian and this will the Court. of Chancery han 


t Fomplain of any miſbehaviour in Lady Shaen towatds ke 
children. As to the objection, that Lady Shen had-by tk 
- will a remainder limited to her of her children's eſtate; ink 
of their death without ifſue, and that therefore ſhe was iti 
proper perſon to have the care and cuſtody of them; it was fil 


as it had none with Sir Arthur the father of the children, I 
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of the Court to the contrar. 


On the gth of November following, the plaintiffs Moved f 
Court, that in regard the appellants had given no ſecurity | 
by the order of the 6th of October, 1726, they were dicke h 
do, that the ſaid order might be made abſolute; Which vz 
ordered, and an injunction awarded accordingly, 5 
Theſe proceedings occaſioned two ſeparate appeals by La 
Sbaen and her huſband Mr. Dillon; one, from the ſavers 
orders made relative to the guardianſhip of the infants, 2 
the other, from the orders made concerning the teſtator's pe. 
ſonal eſtate. . | 1] 


= 1 745 KY , 1 19 ay: 
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the will of their father; who by virtue and in purſuance of th 
powers given him by the ſtatute, had regularly deviſed the ſtk 
 Syatdianſhip' of his children to his Lady, their mother. al 


power to controul, eſpecially as there was not the leaſt grout 


A 


that this objection ought to have had no weight with the Cut 


right to che guardianſhip, veſted in Lady Shaen by Sir 4th 


narily prevail in any caſe, againſt the parent of che cht 


441 


a 


But Lady Shaen's ſecond marriage had been urged as an obje 
tion, becauſe it might leſſen her affection for the children, «i 
in time deſtroy it; this marriage however, did not nere 
' infer a prejudice to the children, nor was there any eſtrus 
put upon Lady Shaen in that reſpe& by Sir Arthur's will 
ay limitation of her right of guardianſhip : Her m7 
- therefore with Mr, Dillon, againſt whom there was 10 

objection, was not a ſufficient reaſon for taking away hos 


'Cifes in warltament. 


will and the act of Parliament. 


lle guardianſhip which was veſted in her, both by the teſtator's- 


1 
AA 
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Againſt this reaſoning it was urged, that Lady Shaen had P. Yorke. 
| entirely quitted and relinquiſhed the minors, and by her mar- 1d. Fazakere 


rage with the appellant Dillon, had put it out of her power to 
execute the truſt repoſed in her by Sir Arthur Shaen., That 
Mr. Dillon had greatly miſmanaged his own fortune, and being 


thereby in very needy circumſtances, was a very improper perſon. 


to be truſted with the perſons or fortunes of the minors. That 
Lady Shaen having a eee to her of the minors 

eſtate, upon their dying without iſſue, was the leſs proper to 
be their guardian; and had it not in her power, were ſne ever 
ſo well inclined, to take the neceſſary care of their health, 
maintenance and education. And laſtly, that it might be of the 


utmoſt ill conſequence to the minors, to be put into the hands 


of the appellant Dillon; becauſe his intereſt was apparently 
8 4 


inconſiſtent with theirs. 


In ſupport of the ſecond appeal it was inſiſted, 


0 Re) R e. ein & FOR . $ 
Moo his real or perſonal eſtate, at her election ; ſhe ought 
} not 


C. Tal bot. 
T. Lutwy che. 


P, Yorke. 


N. Flzaker - 
ley. 


OnDERS 
reverſed. 
Jour. vol. 23. 


p. 189. 
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not to be turned out of the receipt of either of them, d. 


reſtrained from the reeovery thefeof, at leaft without ſome 
miſbehaviour, which Was not ſo much as pretended. That 1 
executrix is under no obligation to give any ſecurity, nor 3; N 
uſual for a Court of Equity to compel an executrix, wh6 ig! 
intruſted by the teſtator with his perſonal eftate, to give ſecurity; 
or at leaſt not upon a bare motion, without any affidayit of 
inſolvency or miſconduct. That Lady Shen being entitled tc 
GO. per ann. as het jointure out of the real eſtate, and ty 
300 J. per ann. thereout for the maintenance of the minojsy; 
ſhe ought not to be reſtrained from receiving the ſame, or from: 
taking any legal courſe for the recovery thereof. And therefore 
it was hoped, that the ſaid ſeveral reſtraining orders would 50 
reverſed. nei 4 5 Bath Hag mak 

14 KT Bil 3 ing! Ar. Sl Vion; Kain 

On the other ſide it was contended, that two thirds of the 
perſonal eſtate of Sir Arthur Shaen belonged to the minors, and 
ought to be laid out on good ſecurity for their benefit ; and that 
the rents and profits of the real eſtate, ſubject to the bool, 
a year payable to the appellant Lady Shaen, likewiſe belonged 
to them, and ought to be received and ſecured for their beneft. 
That Mr. Dillon having miſmanaged and ſpent his own fortune, 


and being very much in debt, ought not to be intruſted with 


the receipt or management of the minors eſtate ; and his being 
either unable or unwilling to give ſecurity, for what ſhould 
come to his hands out of the real or perſonal eſtate, plainly 
ſhewed that he was not a fit perſon to be truſted therewith. 
Befides, the appellants were in contempt for want of a ſufficient 
anſwer, and the injunction was only to continue until anſwe, 
and further order. 


* 
oy 


AFTER hearing counſel on both theſe appeals, which cant 


on together, it was ORDERED and ADJUDGED, that the ſeveral 
orders therein reſpectively complained of ſhould be reverſts, 
and the injunction diffolved ; and that the cuſtody of the Lad) 
Shaen's children ſhould be forthwith given to her, as their 
guardian and that the Court of Chancery in Ireland ſhould, 
out of the moncy appointed for the maintenance of the children, 
direct the Lady Viſcounteſs Mount Caſhell to be ſatisfied for the 
time the children were in her cuſtody ; and that the ſaid Coul 
of Chancery ſhould appoint a receiver, to continue till dr 
hearing of the cauſe, or further order of the Court, ee 


Caſes in Parliament. | 


ach part of the rents and profits of the real eſtate, and alſo the 
perſonal eſtate. of the teſtator Sir Arthur $haen, as had not been 


received by the appellants, or either of them; and that the. 
cid Court ſhould, in the appointment of ſuch Receiver, prefer 
the nominee of the appellants, in. caſe the perſon propoſed by 
them ſhould be fit; and the ſaid Receiver ſhould give ſuch ſecu- 
city as the Court ſhould direct: And it was further oRDñ RED, 
that in the mean time, and until the hearing of the cauſe, the 
id Court ſhould, order the annuity due to Lady Shaen, to be 
paid to the appellants ; and alſo order payment of the mainte- 
nance due by the will unto the children, as the ſame: ſhould 
grow due; as alſo payment of the teſtator's debts and legacies, 
according to the will; and from time to time give ſuch. other 
orders and directions relating to the teſtator's eſtate, and the 
collecting in and ſecuring the ſame, as ſhould be juſt and neceſ- 
ſity ; and that at the hearing of the cauſe, the ſaid Court 
ſhould order and appoint what ſhould appear to them on the 
whole to be juſt and proper. | | 


David Cheſman and Elizabeth 


Plaintiff 
his Wife, — 5 PIR 


Margery Mainby, Widow, Defendant [ 


| ad February, 1727. 


Pleas, on a bond dated the 5th of October, 1721, for 100/. 
entered into by the plaintiff Elizabeth, when unmarried, to the 
defendant. To this action the plaintiffs pleaded and ſet forth 
the condition of the bond, which was in the words following, 
N Whereas the above named Margery Nainby, at the ſpecial 
* inſtance and requeſt of the above bounden Elizabeth Vickers, 
is to take her the ſaid Elizabeth Vickers for her hired ſervant, 
to attend in her ſhop, and to inſpect her cuſtomers there, 
a and to ſhew her goods, and further to ſtand by and aſſiſt her 
| the faid Margery in her faid trade and buſineſs of a linen 


. Vor. III. Os 40 draper z 


in error againſt the plaintiffs in the Court of Common = 


in Error. - Caſe 51. 


N Eaſter term, 1725, an action was brought by the defendant Viner, vol. 5. 


6. note 10 
A 21. 
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3 . whotoby. it is preſumed, "the ſaid' Elizubetzy ir ſha 


continues any length of time in the faid ſervice" of the fd 
6s Margery, may become a perfect and knowing perſon in be | 
« ſaid trade and myſtery. And whereas the ſaid © May 
* Nainby conſents to hire and take her the ſaid" Eltabah 
& Vickers, upon and in conſideration only, upon the expreſs 
«« promiſe and agreement of the ſaid Elizabeth, that ſhe halts - 
* not nor will, at any fime after ſhe ſhall Have left the fervice' 
& of her the ſaid Margery, ſet up or exerciſe the ſaid trade ot 
myſtery of a linen draper, either by herſelf, ot by any other! 
perſon or perſons in truſt for her, or for her uſe, either 
bo directly or indirectly, in any ſhop, room er place, within the 
wh ſpace, « of half a mile of the now dwelling houſe of the fad 
Margery Nainby, ſituate in Drury-lane, or 'of any other buiſs + 
that f ſhe the ſaid Margery Nainby, her executors or admit Mee 
tors ſpall think proper to remove to, in order to carry on the 
* laid trade of a linen draper; nor ſhall ſhe the faid Elizabeth, 
6 within the ſame ſpace of half a mile, directly or indiredly” 
be concerned in, or aſſiſt or inſtruct any other perſon or pet- | 
* ſons in the managing and carrying on the {aid trade,” under 
colour or pretence of being a ſervant to ſuch perſon or per- 
ſoͤns, or under any other colour or pretence whatſoever : 
«© Which ſaid expreſs promiſe and agreement, joined with the 
good character and opinion that ſhe the ſaid Margery. hath in 


the integrity and honeſty of her the ſaid Elizabeth, is the 
<< ſole conſideration and inducement that has obliged the fad 


<< Margery to take. the ſaid Elizabeth into her ſervice for the 
< ſpace of three years. Now the condition of the above obli- 
“ gation is ſuch, that if the ſaid Elizabeth Vickers ſhall ad. 
contrary to and in breach of the above _ recited promiſe 
and agreement, according to the true intent and meaning 
< thereof, or of any part thereof; that then and in ſuch caſe 1 
<<: the ſaid Elizabeth Vickers, her executors and adminiſtrators | 
* ſhall thereupon pay, or cauſe to be paid unto the ſaid Mar 
e gery Nainby, her executors, adminiſtrators and aſſigns, the 
« full and juſt fum of 100 J. of good and lawful money, qy of 
*« Great Britain, without fraud or further delay; the ſaid ſun 
<< 'of fool. being the confideration money which is computed 
the ſaid | Margery Nainby might reaſonably expect with an 
* "apprentice: to the ſaid trade: That then this obligation to be 


< yoid, otherwiſe to be and remain in full force and _ 1 
« hw, 


* 
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um“ — And then the plaintiffs pleaded, that the ſaid 
Flizabeth continued in the ſervice of the ſaid Margery Nainby 


o the 28th of April, 1724, and then departed and left the faid 


.xerciſe her trade in her ſaid dwelling houſe in Drury-lane, 


tom the time of making the ſaid bond, to the day of ſuing 


out the original writ; and that ſhe the ſaid Elizabeth, within 
he ſpace. of half a mile from the faid dwelling houſe of the ſaid 


Merge, #t any time after the departure of the ſaid Elizabeth | 


om the ſervice, of the ſaid Margery, directly or indirectly, Was 


got concerned in or aſſiſted, or inſtructed any perſon or perſons” 


whatſoever, in managing or exerciſing the trade aforeſaid, under | 
colour or pretence of being a ſervant to ſuch perſon or perſons, 
or under any other colour or pretence whatſoever : And further,” 
that he: the ſaid Elizabeth, at any time after her departure from 
the ſervice of the ſaid Margery, did not uſe or exerciſe the 


lad art or trade, either by herſelf, or any other perſon or per- : 


ſons in truſt for her, or for her uſe, either directly or indirectly, 
in any ſhop, room or place, within the ſpace of half a mile from 
the dwelling houſe of the ſaid Margery. K e d 
8 

To this plea the defendant Nainby coplicd; has the ſaid Eli. 5 
zabeth, from the time of making the ſaid bond, continued and 
remained in the ſervice aforeſaid, and from thence departed and 
left her faid ſervice, as the ſaid plaintiffs above alledged ; and 
that the defendant Margery Nainby continued to inhabit, reſide: 
and exerciſe her trade in manner as the ſaid plaintiffs by their 
plea alledged : But the defendant further faid; that the ſaid 


Elizabeth, within the ſpace of half a mile from the dwelling | 


houſe of the ſaid Margery, in the faid plea above mentioned. 
ad within nine months after the departure of the ſaid Eliva- 
letb from the ſervice aforeſaid, did aſſiſt and inſtruct a certain 
perſon, vis, the [id David Cheſinan, in managing and exer- 
cling the trade aforeſaid, in the condition above mentioned, 


in the yen of St. Giles 71 me Fields We $ * on Wy, 
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nut in that action. 
4 


ences and a the ſaid Margery continued to reſide and 


ainſt the tenor of the ſaid condition, to wit, in Drury-lant, * 


a At the vittings after Eaſter term, 172 5. hs cauſe ne tried 
ore the Lord Chief Juſtice King; when, upon, full evidence - 
Siren, and after a full defence made, a verdict Was found Far: the — 


—— —— ing, 4 


T. Lutwyche. 
J. Strange. 


P. Yorke, f 
E. Whitaker. into between two perſons, to reſtrain one of them from ſetting 


35 2 
— 


1727. 


certain limited diſtri, and for a valuable conſideration, Wi 


Caſes in Parliament, 


In Trinity term following, the defendants moved the Cour 
of Common Pleas in arreſt of judgment; under pretence' tha 
the bond was void in law: But upon hearing counſel on both 
ſides, the Court unanimouſly gave judgment for the ſaid Ma. 
gery Nainby ; and judgment was accordingly ſigned, and enters 
up of record. | | 


The defendants therefore brought a writ. of error in the King! 
Bench; and upon argument in Hilary term, 1726, the judgment 
was affirmed, by the unanimous opinion of all the Judges of thx | 
Court. R133 Lf £. WU. Edd R 

{| 41 DM182399H c 

Whereupon they brought a writ of error, in Parliament to 
reverſe both theſe judgments; and to that end, it was inſiſted on 
behalf of the plaintiffs in error, that the bond was void in ht, 
being a reſtraint of the plaintiff Elizabeth in her trade, eithe 
as a miſtreſs or ſervant ; and that not only within the N of 
half a mile from the dwelling houſe of the defendant, but of 
any other houſe, which ſhe, her executors or adminiſtrator 
ſhould - think fit to remove to, at any time after, the plainif | 
Elizabeth ſhould have left her ſervice ; by which might be 1 
meant any part of England, or any time during the plaintiff 
life. That it would be of dangerous conſequence, to alloy 
maſters or miſtreſſes to exact or take ſuch bonds from their ſe- 
vants ; and in this particular caſe, the breach was for aſſiſting 
her huſband, which, conſidering the ſubjection of the wife i 
the huſband, and which could not well be avoided, made the 
proſecution on this bond the more unreaſonable. / | 


A, m=i —· 22 


On the other ſide it was contended, that contracts enterel 
up, or exerciſing a particular trade or employment, within: 
valid in law, and had been ſolemnly. adjudged to be ſo. Aud 


therefore it was hoped, that the zudgments would be affirm, 
with coſts. | 


n 4 ay” — 5 I 


Joveweny ACCORDINGLY, after hearing counſel on this appeal, and 1 
** - 23 unanimous opinion of all the Judges having been delivercd 
p. 193» upon a point of law to them propoſed ; it was ORDERED an 


: 1 b 
Ap jup Ep, that the judgment of affirmance given in the Cov! 


of King's Bench, affirming the judgment given in the Court , 
Common Pleas, ſhould be affirmed ; and that the · record ff 


Cätes in Pärltamenk. 35 353 
the end execution night be bad thereupon, s Wee 


no ſuch Writ of error had been brought into'the Houſe : Aud 


* 


be remitted, to 


: 
1 


it was further ORDERED, that the plaintiffs in error ſhould pay 
to the defendant in error 40 J. for her coſts, ſuſtained by bring 
ing the (aid writ of error into the Houſe. | | = 


' 1 
1 
* 
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Richard Baynes, Adminiſtrator of John Toit 
Fiſher, deceaſed, in Truſt for Ann Appellants. Caſe 52. 

Langton and the ſaid Ann Langton, NN e 

nne . | * : g 14 
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| __ 28th February, 1727. 9 þ 
ROBER T Fiſher, grandfather of the appellant Ann Langton, 
having iſſue three ſons, Robert his eldeſt, John his ſecond, 
and Thomas his youngeſt ſon, and two daughters; ſettled his 
eſtate in the county of Cumberland on Jobn his ſecond ſon and 
his heirs, ſetting aſide Robert the eldeſt ſon, and afterwards 
Fra (4-4 M 


* 


Nobert the ſon had iſſue two ſons, Robert his eldeſt, who died 
without iſſue, and Jobn his youngeſt ſon, and the appellant 
Am his only daughter. 


a 4 f * 
„ 


Jobn, the ſecond ſon of old Robert, ſettled at London, and . 
applying himſelf to merchandize, acquired a conſiderable real 

and perſonal eſtate, to the value of 50, ooo. and upwards ; and 

Having one ſon and no other child, frequently declared he would 

tle his eſtates in Cumberland, on the children of his: eldeſt 
brother Robert. | 423109 Gt 


This Jobn had Kkuwiſo eſtates at Low Laytor in the county | 


| of Eſex, and at Barnes in the county of: Hertford, and ſome 
| leaſehold houſes in Wapping ; and about the 4th of March, 
f a died, leaving iſſue Jobn, his only child; who, after his 


 Ather's death, produced a paper writing, purporting to be his 
kt vill, all written with his own hand, but neither ſigned or 
Vol. III. 4 X | ſealed 


| 


— — 


ticularly enumerated, and alſo the ſeveral eſtates in Effes, and 
Hertford, and at Mapping, as before mentioned; and then fel. 


« thwaite, Pleteber's and Scale- Hill, with Low Holmes and 


the age of 21 years, and not before, unleſs ſhe marry before 


Cafes in Parliament. 


ſealed by him; and this paper he proved in the Prerogatin 
Court of Canterbury, as a teſtamentary ſchedule ; but ther 
being no executor named therein, Jobn the ſon, on the 19th 
of March, 1706, took out letters of ' adminiftration with the 
ſaid paper writing, or ſchedule annexed, and poſſeſſed him 
of his father's perſonal eſtate, to the amount of 40, ooo]. and 
upwards. 


By this paper writing or will it was recited, that the teſtat; 
had ſeveral eſtates in the county of Cumberland, which he py. 


lowed theſe words, v7z. ** The yearly income of all the aboye. 
* ſaid, I give and bequeath two thirds thereof to my ſon Jen 
Fiber, during his natural life, and the other third to oy 
loving couſins, Robert Fiſher and John Fiſher, ſons, of my 
&* brother Robert Fiſher ; my ſaid couſins ,or their agents tak- 
„ ing care to manage the. eſtate in Cumberland, and my.f1m 
„ Tohn Fiſher taking care of the management of my eſtate at 
% Barnes, Low Layton and Mapping; and after my ſon's dectale, 
e if he leaves any iſſue male, I give and bequeath to them ny 
“ eſtate at Barnes in Hertfordſhire, and at Low Layton in De, 
„ and to my loving couſin Robert Fiſher, jun. all my eſtate, 
re with the ſheep, and their heirs, at Brackenthwarte, Long- 


* the Lake Crommock. And to my loving couſin John Fiſher, 
«« the, ſon of my brother Robert Fiſher, I give and bequath 
« my eſtate at Bridechurch, near Cockermouth in Cumberland, 
« and 500/. in money, when he ſhall attain the years of 21; 
* and, in the mean time, the intereſt thereof at 51. per cini. 
for his maintenance, till he ſhall attain the ſaid years; If he 
*. departs this life, before he attains the ſaid years, then what 
„is left him, vis. in land, I will and deviſe to his brother 
Nobert Fiſher; and what is left him in money, to bis lite 
Ann Fiſher. I alſo. give and bequeath to couſin A4 File 
daughter to brother Robert Fiſher, 10007. to be paid her at 


„ that age, with the conſent of her father and mother.“ 


Soon after the teſtator's death, Aun Fiſher, with the content 
of her father, intermarried with John Langton, to whom Job 
Fiſher. the ſon paid the legacy of 1000/7. without any object 
whatſocver. 

| Frequelt 


Cafes in Parltament. 


Frequent demands were likewiſe made on Jahn the ſon, for 
the intereſt of the 500 /. towards the maintenance of John 
Fiſher the legatee, during his minority; but, on account of 
the expectations they had from John Fiſher the ſon, in caſe 


moſt eaſy terms, and without ſeeming to preſs for the ſatisfac- 
tion of them. 


In 1719, John Fiſher the ſon died without iſſue; having 
made his will, and thereby deviſed his whole real and perſonal 
eftate to the reſpondent E/izabeth, then his wife; who, after his 
death, proved his will, and took adminiſtration of the goods 
and chattels of 70h Fiſher the merchant, unadminiftered by the 
aid John his ſon ; and by virtue thereof, poſſeſſed herſelf of 
the whole real and perſonal eſtate of her huſband, and alſo what 
remained of the perſonal eſtate of John Fiſber the merchant ; 
and afterwards intermarried with the other reſpondent Peregrine 
Bertie. | amn O S gt 


Jobn Fiſher, the legatee, attained his age of 21 in the year 
1722, and afterwards died inteſtate, without iſſue and unmar- 
tied; after whoſe death, the appellant Richard Baynes obtained 
letters of adminiſtration, in truſt for the appellant Aun Lang- 
ton, his only ſiſter and next of kin; and thereby became enti- 
tled to the legacy of 500/. with the- intereſt thereof. 


This legacy and intereſt being frequently demanded from the 
reſpondents, without effect, the appellants, on the 2 zd of May, 
1724, exhibited their bill in Chancery, praying a diſcovery of 
alſets, and to be paid the ſaid 500 J. legacy and intereſt. 


To this bill the reſpondents put in their anſwers, and thereby 
admitted aſſets of Tohn Fiſher the merchant, come to their 
bands; and iſſue being joined and witneſſes examined on the 
part of the appellants, the cauſe was heard before the Lord 
Chancellor King, on the 18th of November, 17263 when his 
Lordſhip was pleaſed to diſmiſs the appellant's bill, but without 


colts. ; 
It 


Pad, That the words of the will were very ſtrong in fayour 
4 | 1 of 


he ſhould die without iſſue, thoſe demands were made in the 


355 


"I , 


* 


From this decree the appellants appealed, and on their behalf P. Yorke. 
was argued, that the paper writing having been proved to be N. Fazaker- 
800d as a will of perſonal eſtate, the perſonal legacies muſt be ley. 


- 
we * ——̃ — — — 


—— — i Y a + ” — 
— — — — — — — 
— — 
= RR. 
. wr". = 2 


— "= T Y 
2 0 — 
* — ͤVAQ— 7 7§—§«—tĩ,—ꝛʒð ?⸗ỹ/§7§———— — 


- — — — 


WO wee — rt = > = - — — — 2 
— : PD — — — :; —! —— — 


_ — 
r a "TY 1 
— « 


— 


— 


356 Cates in Parliament. 


— of the preſent demand; but if there was any thing doubtfal in in 
1727- them, they ought to receive a favourable conſtruction; 2 the 
teſtator had out of his great wealth given this legacy to one 
of his neareſt relations, for whoſe family he had made frequent 


declarations of providing, in caſe his own ſon died Without 


iſſue, as had happened. That this legacy of 5000. was in no 


ſort contingent, or to ariſe upon the death of the teſtator's fon 
having iſſue male, in the nature of a condition precedent; 
but was an abſolute and ſubſtantive bequeſt of that um to 
his coulin John, on his attaining the age of 213 and therefore 
he gave intereſt for it, at the rate of 51. per cent. A man may 
certainly give away his eſtate, upon. a contingency, that his fon, 
ſhall have children to enjoy it; and where the words of, ail 
are plain and clear to that purpoſe, ſuch a bequeſt muſſ take 
place; but, as it is a very uncommon contingency, to diligherit 
becauſe. there are children to take, ſuch a conſtruction requires, 
much Plainer expreſſions than are to be found in the preſent will, 


And if, in this caſe, the legacy was to wait in point of veſting, 


till it ſhould be ſeen whether the teſtator's ſon John would on 
would not have iſſue male at his death; it would haye berg 
abſurd either to have made the legacy payable at the lepatee' 
age of 21, or to have given intereſt in the mean time; becauſe 
the giving of intereſt, ſuppoſes the principal to be veſted, tho 
payable at a future day. It was therefore hoped, that the decres 
of diſmiſſion would be reverſed; and that the legacy would be 
decreed to be paid, with intereſt, ' 


C. Talbot. on the other fide it was ſaid, that the fingle eee ws, 
T.Lutwyche. Whether this gift of 500 J. ſhould be conſidered, as a diſtio® 
and independent legacy; or whether, with the deviſe of the 
eſtate at Bridechurch, it depended upon the contingency of the 
ſon 8 leaving iſſue male, which had not happened. The paper 
writing. in queſtion, conſiſted of two parts; each of which wi 
an entire paragraph, and made an entire diſtribution: Int 


firſt, the teſtator diſpoſed of the income of his eſtate at Low 


Layton, Brackenthwaite, Bridechurch, &c. during the life o 


his ſon: — In the ſecond part, he gave, not the income, but 
the lands themſelves, after his ſon's deceaſe, That the land 4 
Bradechurch, and the coo. in money, was one entire lege) 
they were both given to Jobn the couſin together, and wer 
both given over at the ſame time : Beſides, the teſtator 


valued his eſtates; and that valuation ſhewed, that thi Ly 


was added to the eſtate at Bridechurch, to make a nearer pro- 
tion between the gifts to the two brothers, than if he had 
left only the land at Bridechurch to John. As to the objection, 


p 
2 * 
- 


that thoſe words were only repeated by way of conjunction and 
continuation: of the whole bequeſt ; they could not put the 
legacy to John, upon different terms from that to Robert; they 
came before the gift of the land at Bridechurch, and could not 


ſeparate the money from the land; nor could the gift of the 


Iand be diſtinct and independent, but muſt come under the 
whole contingent diſtribution ; becauſe John the fon was to 
have the income of it for his life. And as to intereſt being 
given to John the legatee in the mean time for his maintenance, 
it ſhewed that the teſtator could not intend it to be a diſtinct 
and immediate legacy; becauſe it was apparent from the whole, 
that the teſtator did not mean to leave John the younger brother, 
in a better condition than Robert the elder. For during the 
life of the teſtator's fon, both were to have an equal main- 
tehance, viz. one third of the income of the lands between 
them; and there was no colour to imagine, that the teſtator 
intended to give John 5007. more during the life of his ſon, 
after whoſe death, John's maintenance came under the ſame 
diſtribution, and depended upon the fame contingency with his 
brother Robert's. That the words, in the mean time, could only 
delga the time between the veſting of the legacy and John's 
coming of age; and this conſtruction made the whole writing 
conſiſtent, both the brothers havipg an equal ſhare during the 
lon's life, and both an equal chance after his death. That the 
teſtator's whole intention was not now diſcoverable, ſince he 
had broke off and left his writing unfiniſhed; what he had left 
Was fadden and imperfect, and it ſcemed very probable that if 
he ever reviewed it, he threw it aſide, and never thought it 
could have any effect. What he had given to his coufins, was 
given in an event which had never happened Rand whether he 
would have left them to the bounty of his ſon, in caſe of his 
having no Hue male, ar what proviſion he would have made 
for them in that event, if he had finiſhed his will, did not 
Ppear. And therefore it was apprehended, that ſuch a writing 
as this, ſo imperfect and unfiniſhed, was capable of no other 
conſtruction ; and that the appellant Aun, who had already 
received 000 J. under it, was not entitled to any more. 
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that the 5007. was, a diſtinct and independent legacy, becauſe | 
the words, I give and bequeath, were repeated; it was anſwered, 
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account to be taken of what was due for the 500]. legacy given 
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Bur after hearing counſel on this appeal, it was ORD PRE 
and ADJUDGED, that the decree therein complained of ſpoud 
be reverſed ; and that the Court of Chancery ſhould direg 1h 


by John Fiſher, and for the intereſt of the ſame from the day 
of the teſtator, after the rate of 5 J. per cent. per ann, and that 
what ſhould be found due on ſuch account for the ſaid Principal 
and intereſt, ſhould be paid by the reſpondents to the appellang, 


P < 4 ' 
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John Kerrich, Doctor in Phyſick/ Appellant, 


 Branſby, Eſq; Thomas Branſby, Eſq; 
Son and Heir and alſo acting Execu- 
tor of the ſaid Thomas Branſby deceaſ- 
| ed, and his ſix other ſurviving Chil- 
- dren, Infants,, Ann Kerrich, Widow, | 
and Giles Bladuell and El:zabeth his 

Wiſe, — — 8 J 


Bridget Branſby, Widow of Thomas\ 
| 
> 


Ref] pondents 


—_— 


12th March, 1727. 


ROB E RJ Branſby, the only ſon of Thomas Branſby, by 
* Sarab his firſt wife, being ſeiſed in fee of the reverſion ol 
ſeveral freehold lands, expectant on the death of his father who 
was tenant thereof by the curteſy; and being alſo ſeiſed of 
ſome copyhold lands, and of the reverſion of ſome other land, 
in all about 65 f. per ann. And being of ſound mind and unde 
ſtanding duly made his will, dated the 18th of Marcb, 1715 
and thereby directed, that he ſhould be buried at Harleſjon in 
Norfolk; and as to ſuch worldly eſtate as it had pleaſed God to 
bleſs him with, he thereby deviſed and bequeathed the fame® 
follows; vis. To Mrs. Ann Hartſhorn, twenty guineas to buf 
her mourning, and to the appellant, by the name of his loving 
Kinſman John Nerricb, all other his perſonal eſtate whatſochel 
and whereſoever: And as to the real eſtate which he ſhould de 
poſſeſſed of, intereſted in, or any way entitled unto, either 1. 
preſent, reverſion, or expectancy, he deviſed and bequ#® i 
{hc 2 | 
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he ſame and every part thereof to the appellant, his heirs and 
ſigns for ever; upon ſpecial truſt and confidence that he did, 
within ix months after the teſtator's deceaſe, pay off and diſ- 
charge all his juſt debts, and the legacy thereby given : And he 
made the appellant executor. P | 


This will was drawn purſuant to the teſtator's own directions, 
ind was twice read over to him before it was executed; and 
the teſtator approving thereof, deliberately executed the ſame, 
and declared himſelf very well ſatisfied therewith, and then 
4tyered it to the appellant ; who ſoon after gave it to the ſaid 
Mrs. Ann Hartſhorn to be kept by her, (the teſtator and the 
ppellant then lodging at her mother's houſe in Lezcefter,) and 
the ame was accordingly ſo kept till the teſtator's death, which 
happened on the 26th of that month. 


The appellant, in compliance with the teſtatot's requeſt, ' was 
it the expence of carrying his corps from Leiceſter, to be buried 
near that of his mother at Harleſton; and then proved the will 


the teſtator's father, touching the validity thereof, a ſentence. 
was pronounced in the appellant's favour ; and he poſſeſſed ſome 
part of the teſtator's perſonal eſtate, and paid ſeveral of /his 


debts, and intended to have paid them all, and likewiſe the 
ſud legacy. 


But in Trinity term, 1716, the ſaid Thomas Branſby exhibited 
his bill in Chancery againſt the appellant and the. reſpondents 
Ann Kerrich and Giles Bladwell and Elizabeth his wife; (the ſaid 
Ann and Elizabeth being the aunts and coheirs of the teſtator} 
thereby inter alia, ſetting forth, that the teſtator made his will 
In Ireland, dated the zoth of September, 1714, and thereby gave 
his real and perſonal eſtates to the plaintiff his father, whom he 
appointed ſole executor of ſuch will; that he alſo made another 
will at Leiceſter, dated the zoth of January, 1715, prior to 
tuat under which the appellant claimed, whereby he likewiſe 
pave his real and perſonal eſtate to his father, and appointed 
im ſole executor thereof; of which laſt will the plaintiff 
Joy to enjoy the benefit, his ſon intending it as a ſatisfaction 
or the great charges and expences he had ſuſtained in his main- 
g and education; but that the appellant and the other 
Kendants pretended, that the ſaid Revert Branſby made the 
ſol other 


in the Prerogative Court of Canterbury, in comman form ;, and 
afterwards, upon a conteſt in that Court with Thomas Branſby 
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other will of the 18th: of March, 1715, which the pling 


charged was gained by fraud and impoſition, and' that therefor 
the ſame oupRr to be ſet aſide and cancelled. 16 

The appellant by his anſwer to this bill, denied thatthe yi | 
of the 18th of March, 1715, was gained by any fraud, imps. | 
ſition, or undue means; and likewiſe denied the {vera} in. 1 
ſtances thereof ſuggeſted and ſyrmiiſed in the Bill; and Infited 2 
on the probate of the will in the Eccleſiaſtical Court, whereby t 
the perſonal eſtate was well diſpoſed of, and that the will u 
alſo ſufficient to deviſe the land to the appellant. @ 

The other defendants, the heirs at law, having put in their ; 
anſwers, and iſſue being joined, and many witneſſes on both t 
ſides examined; the cauſe came on to be heard on the'29th of t 
October, 1718, before the Lord Chancellor Maccleifeld; ven t 
it Was pretended by the plaintiff and endeavoured to be proved, 1 
that the teſtator by his laſt will intended no other alteratich ct 0! 
that of the zoth of Jannary, than that his debts ſhould b e. 
paid; and Mrs. Hortfhorn have twenty guineas; that er WM 
Mr. Culdrrott, who drew the will of the 18th of March, rat iſ: 
it to the teſtator, he read it as if the real eſtate had been thetcbh b. 
deviſed to the plaintiff; and that the appellant affured te N 
teſtator, that the ſaid will ſhould be burnt, as ſoon as an account an 
came of the plaintiff's having performed a promiſe of 'pajin; iſ 
401. in London, to be remitted ta Leicefter, and applied in fats iy: 
faction of the teſtator's debts. Wan 

Theſe facts were chiefly ſupported by the depoſition af ths 

aid Mrs. Hartſborn, but were flatly denied by the appellanti n 
anſwer ; and it appeared by the depofition of ſeveral perſo © 
that the teſtator himſelf told Mr. Caldecott, that he had a my oF 
to alter his will, and give what he had to the appellant; th 10 
thereupon Mr. Caldecott, in the teſtator's preſence, drew the will bo 
of the 18th of March, and read it twice over diſtinctly to hin 

in the very words therein contained and no other that the 
teſtator approved of, and executed it. Mr. Caldecott, in h 7: 
depoſition on the part of the plaintiff ſwore, that the inſtruc. 
given by the teſtator to draw the will, were without any, ful r 
condition as pretended; and that the ſame was executed by Hag. 
without any condition ; and Mr. Bent, another of the witneſs Al 
to the will, in his depoſition for the plaintiff ſwore, that * 5 


lledged by the plaintiff being ſuch, as made it appear not to be 
the teſtator's will. 


The cauſe being adjourned from the 29th of OZFober to the 


14th of November, 1718, the Lord Chancellor then made his 
decree; and was thereby pleaſed to declare, that there appeared 
to be great fraud and impoſition uſed in obtaining the will of 
the 18th of March, 1715, and that the appellant ought not to 
take any benefit thereby; and therefore decreed the appellant 


and the other defendants the heirs at law, to join in a ſurrender 
of the copyhold, and in a conveyance of the frechold and other 
eſtates of which the teſtator was ſeiſed in poſſeſſion, reverſion, 
or expectancy, to the plaintiff, his heirs and aſſigns for ever, as 
the Maſter ſhould direct; and that the defendants ſhould account 
before the Maſter for the teſtator's perſonal eſtate, and that the 
Maſter on ſuch account ſhould make them all juſt allowances; 


was to be paid to the plaintiff, who, if there ſhould be occaſion, 
vas to be at liberty to make uſe of the appellant's name to 


hat upon the ſaid account ſhould be coming to the plaintiff, 
8 alſo ſuch freehold and copyhold eſtates, fo to be conveyed 
nd ſurrendered, were to be ſubject to the teſtator's debts and 
egacies; and decreed the appellant to pay the plaintiff his 
olts; and that upon the defendants the heirs at law joining in 


725, above ſeven years after the making of this decree; yet he 
ver called for any Conveyance or ſurrender, or took any one 
p towards carrying it into execution; and as the principal 
neft which the defendant Kerrich could reap under the laſt 
| v was not to ariſe till after the plaintiff's death, who was 
e. III. Mulsler e ae tenant 


che will was executed, there was not any propoſal or agreement 
made by the teſtator, or any other perſon, for the burning or 
making the ſame void, either on payment of money, or on any 
"ther account. It was therefore inſiſted, that the evidence 
piyen for the plaintiff was fully anſwered by the evidence on 
the other fide, but if there was any doubt, it ought to be tried 
it law, as other matters of this kind conſtantly are; the frauds 


and what upon ſuch account ſhould appear to be in their hands, 


get in any debts, or other perſonal eſtate of the teſtator; and 


uch conveyances and ſurrenders as aforeſaid, the plaintiff 
pould pay them their coſts to be taxed by the Maſter.. 


Although the plaintiff 7 bonids Branſby lived till January, 
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tenant for life of the real eſtates, he did not immediately appel 
from the decree. But ſoon after that event happened, two 
_ appeals were brought; the one by the defendant Kerrich 2painſ 
the decree generally, and the other by the defendants the hein 
at law, againſt ſo much of it as directed them to join in a C00. 
veyance and ſurrender of the teſtator's eſtates. ' 


T.Lutwyche. Tn ſupport of the firſt appeal it was inſiſted, that the Cour 
N. Fazaker- of Chancery ought not to have impeached the will of the 18th 


icy, 


of March, 1715, ſo far as it concerned the perſonal eſtate, 
becauſe it had bcen already eſtabliſhed by the proper Eeck. 
ſiaſtical Court, which has the ſole Juriſdiction of determining 
wills, ſo far as they relate to perſonal eſtate ; and if there ha 
been any fraud or impoſition in obtaining the will, it was properly 
examinable in that Court only. That the validity of the vil 
as to the lands, was properly triable at law; for if it was afrad 
and impoſition upon the teſtator, or falſely read to him, or 
made only upon a condition, it was not his will in point of lay, 
and therefore that queſtion might have been tried in an jet 
ment; or at leaſt, the Court of Chancery ought not to hw: 
made. any determination in prejudice of the will, before the 
yalidity of it had been determined upon a trial at law, That 
by the decree, the appellant and the heirs at law were directed 
to join in a conveyance to Thomas Branſby; which ſuppoke 
the eſtate to be deviſed to the appellant and his heirs, or 
leaſt that it was well deviſed for the payment of debts, and thx 
legacy; but this, it was conceived, would be a revocation of ths 
former will, under which Thomas himſelf claimed. Thi 
there was not a ſufficient foundation, either for the declaration 
in the decree touching the fraud and impoſition, or for ti 
ſeveral directions thereby given; for it appeared, that the telt 
tor had taken a great diſpleaſure againſt his father, and ti! 
the appellant was one of his neareſt relations on the part d 
his mother, by whom the eſtate in queſtion came to him; ta 
he made frequent declarations of kindneſs to the appellant, © 
particularly, that he would make a diſpoſition of his elite | 
favour of him: Beſides, it was fully proved, that the wil ” 
drawn according to the teſtator's own directions, Was wh 
truly read over to him, and afterwards duly and gelibert) 
executed, and then delivered by the appellant himſelf to A 
Hartſborn, who was now a witneſs to prove that it was © 


. — 2 . 00 
contrary to its purport ; and tho' it appeared from 45 ; 
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evidence, that ſhe knew of this pretended impoſition ſoon after 
the making of the will, yet it did not appear that ſhe ever made 
any diſcovery. of it to the. teſtator, tho' he lived ſeven or eight 
diys afterwards, and had his ſenſes all the time. That the 
appellant was decreed to pay the coſts of the ſuit, which, for 
the ſeveral reaſons aforeſaid, he ought not to have been decreed 
to pay; and that it would be of dangerous conſequence to defeat 


\ written will upon parol evidence, contrary to the purport of 
ſuch will. 


On the part of the reſpondents, the widow and infant chil- 
dren, it was ſaid to be fully proved in the cauſe, that Thomas 
Branſoy had been a very kind and indulgent father to the teſta- 
tor, and had, from time to time, furniſhed him with much 
larger ſums of money than his circumſtances would admit of; 
that in conſequence of this kindneſs, the teſtator took all occa- 
ſions of exprefiing his gratitude ; and being of an infirm and 
ſickly conſtitution, he made ſeveral wills in his father's fayour ; 
particularly one in September, 1714, and another on the zoth of 
January, 1715. That it was alſo fully proved, that the appel- 
lant, taking advantage of the miſcarriage or delay, in the return 
of ſome money by Thomas Branſby for the teſtator's uſe, declared 
that Thomas was a tricking ſcandalous fellow, and that' the 
pretended diſappointment of the return was only a ſham to 
evade the payment of his ſon's debts; and thereby, and by 
alledging that the teſtator's debts would not be paid, unle 
new diſpoſition was made of his eſtate, he was induced to exe- 
cute the will in queſtion. The groſſneſs of the fraud and im- 
poſition therefore ſo fully appearing by the proofs, and no 
doubt remaining as to any fa& which could make a trial neceſ- 
ſary, it was very conſiſtent with the rules of equity and juſtice, 
to deprive the appellant of all benefit under a will ſo unfairly 
obtained. And as to the probate of the will in the Eccleſiaſtical 
Court, it was not impeached by the decree; tho' the appellant 
was reſtrained, as in juſtice he ought to be, from taking any 
beneficial intereſt under it. That it was but juſt and reaſon- 
able, that the creditors and legatee, who were no parties to the 
fraud, ſhould not be any way prejudiced or affected by it; and 
it would have been very unjuſt, that they ſhould have been 
prejudiced by a decree, founded merely upon the fraudulent 
practices of the appellant, to which they were no ways privy. 
That the appellant not being the teſtator's heir at law, or enti- 
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not material to him, whether the writing of the 18th of Marg 
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ting up a pretended former will; was diſinheriting the appel- 


Caſes in Parliament, 


; it Wag 


1715, revoked any former will made by the teſtator, or no- 
But, as the appellant appeared to have been guilty of very prea 
fraud, it was conſiſtent with equity, that he ſhould reimbark 
the plaintiff Thomas Branſby, the coſts and expences which he 
had been put to in detecting ſuch fraud. And tho' it might 
be incopvenient to admit parol evidence, to defeat or conttadig 
particular deviſes in a will, yet it was highly proper and neceſſary 
to make uſe of ſuch evidence, to ſhew fraud and circumvention i 
in obtaining the will ; which it would be almoſt impoſſible o 
prove, if parol evidence ſhould be rejected; and therefore the 
admitting ſuch evidence, was very conſiſtent with equity and 
juſtice. | 8 
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In ſupport of the other appeal brought by the heirs at E, 
it was argued, that the decree having directed the teſtator's 
perſonal eſtate to be accounted for and paid over to the plaintiff 
Themas Branſby, contrary to the directions of the will of the 
18th of March, 1715, which was duly proved in the Eeccle. 
fiaſtical Court, tended to ſubvert the juriſdiction of that Court” 
in teſtamentary cauſes, and to render the probates of wills; and 
all the proceedings relative thereto, entirely uſeleſs and of no 
effect; and if any Court, after the granting ſuch probate, ſhould 
be permitted to add thereto, or to direct the account and dil. 
poſition of any perſonal eſtate, contrary to what appeared there- 
in, and in favour of any perſon not named therein, or in pre- 
judice of the executor, the ſame would be of the utmoſt ill 
conſequence. That the appellants being decreed to ſurrender 
and convey the inheritance of the eſtates in queſtion to Thama! 
Branſby and his heirs, contrary to the deviſe of the will of the 
18th of March, 1715, and without directing any trial at law 
upon the validity of that will, and in conſequence thereof {et- 
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lants in favour of one, who was not even named in the [al 
will, nor had by any trial or a& in law, made out or eſtabliſhed 
any title in himſelf, to demand ſuch ſurrender and conveyance; 
and was therefore, not agreeable either to the rules of Jaw ot 
equity, which always ſhewed heirs at law the greateſt favour. 
That this will of the 18th of March, 1715, was duly executed 
by the teſtator, when he was of ſound mind, memory and under- 


ſtanding: And as to the perſonal eſtate, it ſtood duly e 
8 1 
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the Spiritual Court; and was fo far eſtabliſhed, even by the 
Jecree, that the legacy thereby given was directed to be paid, 
and the name of Jobn Kerrich, as executor thereof, was direct- 
ed to be made uſe of in getting in any debts due to the teſtator's 
perſonal eſtate : And as to his real eſtate, the ſame was thereby 
declared to be ſubject to his debts, which was never done by 
my of the former wills; and therefore as this will was allowed 
to be in force as to theſe particulars, it ought to ſtand and be 
in force in every other reſpect; and as all former wills were 
thereby revoked, the will of the zoth of January, 1715, ought 
not, nor could be eſtabliſhed or ſet up again, in favour of the 
aid Thomas Branſby. That no parol evidence ought to have 
deen admitted or read, to deſtroy the effect and operation of the 
deviſes in this will. And as the real eſtate was deviſed to John 
Kerrich. and his heirs, only on a particular truſt and confidence, 
for payment of the teſtator's debts and legacy within a limited 
time; the appellants, after ſuch payment, were well entitled to 
the reſidue and remainder of all ſuch real eſtates, and ought to 
have a ſurrender and conveyance thereof to them and their heirs; 
there being a reſulting. truſt as to ſuch reſidue for them, as the 
heirs at law of the teſtator. | (554 


Againſt this appeal it was inſiſted on behalf of the original 
appellant Kerrich, that the words of the will in queſtion, were 
ſufficient in law to deviſe the freehold and copyhold eſtates to 
him and his heirs, ſubje& only to the payment of the teſtator's 
debts and legacy; and that there was no reſulting truſt for the 
benefit of the heirs at law, the eſtate being intended only for his 


benefit, ſubject to ſuch payment. 


And for the reſpondents the widow and children it was urged, 
that the appellant Ann was the mother, and the appellant Eli- 
zabeth the aunt of John Kerrich, and ought not to be benefited 
by his fraud, circumvention and management ; and the rather, 
becauſe it was proved in the cauſe, that the teſtator meant no 
other alteration in the diſpoſition which he had made of his 
elate in favour of his father, than the payment of the debts 
which he ſhould owe at his death. If therefore any legal eſtate 
Paſſed by the will in queſtion to Jobn Kerrich, for the parti- 
cular purpoſe of paying the teſtator's debts and legacy, the 
ey of the ſurplus ought to belong to his father, to whom 


* before deviſed his eſtate, and not reſult to his heirs at 
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Bur, after hearing counſel on both 'thele' appeals; 


— ORDERED and ADJUDGED, that the decree complained of, as 


Drcree 
re ve ſed 
Jour. vol. 23. 


p. zog. 


Caſe 54. 


Gilb. Rep. 
184. 
Viner, vol. 16. 


p- 371. ca. 1. 
W 


71. 


by the name f 
Waters v 


Ghaville. 


be reverſed ; and that the bill exhibited avs the ſaid bo 


Branſby ſhould be diſmiſſed. 
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John Walter, Eſq; — Apfel, 
n Glanville, Eſq; as gills: Fe b Rpohdenr 
F< 316,313 275 wal 


. 


1 gt, e 15th Marth, 1727. 
l/ 


1 L 1AM Elfn, Eſq; being ſeiſed 655 RAG manor of 
Sele in Sulser, and * lands thereto. belonging, by 
will deviſed the fame to truſtees ; upon truſt, inter ala b 
raiſe 2 5007. for the portions of his daughters Bridget and ll. 
zabetb, and afterwards to convey the ſame to his ſon: Willan 

Elſen and his heirs, at his age of 21. The teſtator afterwad 
died, leaving his eſtate very much incumbeted; and in Grat t 
pay off thoſe incumbrances, an act of Parlidihert was obttinid 
for ſale of the ſaid manor of Selſea; and ſome time after; 2 bl 
was, exhibited in the Court of Chancery, by the creditors of 


William Elſon the father, againſt William Elſon the fon a 
others, to have the manor of Sel ea ſold for the ; Paſtiene'u of mn 
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On the 3d of Marth, 1708, a decree was made in that call: 
whereby a ſale was ordered to be made of the ſaid manor d 
Selſea before the Maſter, and the money ariſing by f ſuch fa 
was directed to be applied i in payment of the debts of Vila 
Ehen the father. 


This decree not being g proceeded upon fora onfidbeable l time, 
and Bridget, one of the daughters of William Elſon the father, 
being married to Dr. Clerke, and her portion, as alſo. that'd 
her ſiſter Elizabeth, being charged upon the eſtate ; Dt. Cut 
and his wife and Elizabeth exhibited their bill in et 
againſt, the truſtees in the will and Villiam Elſon theob, 1 
payment of their portions and intereſt; and upon Hearing if 
cauſe, an account was directed to be taken” of what 9 a5 doe f. 


ied 
their portions and intereſt ; and that the ſame ſhoul be 7 


Ca es in Parliament. | 


c the real eſtate, of William Elſon the father. The Maſter 
gut o | / » "a. 0 22 685 (1276 * Wars 

afterwards made his report, and thereby certified to be due for 
Mrs. Clerke's portion and intereſt, 308 „ ng aan 8 


On the 7th of July, 1719, articles were entered into between 
William Elſon the ſon and the appellant, wherehy Biſon cove- 
nanted before Micbaeimas term then next, to convey to the 
appellant and his heirs, the ſaid manor of Selſea ; and the appel- 
ant covenanted, after the perfecting the conveyances to him, 
or whom he ſhould appoint, to pay 10,0007, to El/on,' or ſuch 
perſon, as ſhould be legally entitled tor eceive the ſame. 


1 * 


Tho' this eſtate was directed hy the decree to be fold before 
2 Maſter to the beſt bidder, yet William Elſon the ſon and the 
ppellant privately entered into theſe articles; notwithſtanding 
which; on the goth of December, 1719, the appellant * 
10,000/. for the eſtate before the Maſter, on the terms of his 
having the rents and profits thereof from Micbaeimas, 1719, to 
Lady-day, 19720. WITS HT 26 


made of the appellant's being the beſt bidder, he entered into 
an agreement with Thomas Stewart, Eſq; whereby Mr. Stewart 
yas to pay him 1000 J. over and above the 10,0007. agreed to 
be paid by the appellant to William Elſon for the eſtate; and the 
appellant was to transfer the ſuppoſed benefit of his articles to 
Mr. Stewart ; but the appellant was to have the half year's rent 
of the eſtate due at Lady-day, 1720, which, by the fall of a life 
during that time, came to about 5007. more. 


{} 


The appellant procured the Maſter's report of the 22d of 
March, 1719, allowing him the beſt bidder for the eſtate; and 


thereupon he depoſited 1000/7. with the Maſter, in part of his 


purchaſe money, and on the 2gth of March, 1720, he paid 
the 308 51. 5s. certified by the Maſter to be due to Dr. Cler Le 
for his wife's portion, and took an aſſignment thereof from 


them; but the 1000“. and 308 5“. 5 f, was Mr. Stewart's 
money. f J DSF ont 


7 
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The reſpondent having afterwards agreed with the appellant for 
me purchaſe of the premiſles; the reſpondent repaid to Mr. Stew 
art | 1 & 4 eee IQ, MASMLV EE: 
ir: the 1000 /. depolit and the, 30851, 55. fo paid by him 1n part 
4 * a Cane Manag. 
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on the 14th of March following, and before any report was 
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received by the appellant: And it was agreed, that the con- 


to be the conſideration money to be paid by the reſpondent to 


taking notice, that the appellant had paid the 1000 “. depoſit, 


Eaſes in Parliament. 
of the purchaſe ; ; and alſo paid Mr. Stewart the further ſun if 
10007. for his bargain with the * | | 


At this time South= ſea ſtock. was about W ber cent; * 
on the 22d of Auguſt, 1720, articles were entered into benen 
the appellant and reſpondent and Stewart, whereby the appel. 
lant aſſigned to the reſpondent, the ſuppoſed benefit of the 
former articles, except t the rents and profits ariſing from Micky. 
mas 1719, to Lady-day 1720, the benefit whereof Was. to. be 


veyance to be made by Villiam Elfon to the appellant, fhoul4 
be made to the reſpondent ; and that as touching the 17,0000 
conſideration money, 10, 000]. of it ſhould be deemed the con- 
ſideration money by the firſt articles agreed to be paid by the 
appellant to William E lfon, and the remaining 1000 J. was ages 


the appellant | for the aſſignment of his articles, being the fame 
ſum the appellant was to have had of Mr. Stewart; and after 


and the 30851. 5%. to Dr. Clerke, it was agteed, that the ſam: 
were the proper mionies of the reſpondent,” and to be taken u 
part of tlie 10;000/. ; ; and the reſpondent covenanted, after the 
Eonyeyance made to him, to pay '£9147: 15. reſidue of the 
ro, ooo. to William Elſon, or ſuch perſon as ſhould be entitled 
thereto, as the Court of Chancery ſhould direct; and that the 
reſpondent ſhould alſo immediately pay the appellant the further 
fum- of 1000 J. reſidue of. the 11, 000 /. and the appellant 
thereby aſſigned to the reſpondent the 3085 /. 5. with the 
aſſignment thereof, and alſo the Maſter's _— of the 29d of 
March, 1719. 


; The appellane having lend} Mr. Moody 3 an \ attorney, b 
view the eſtate, and do ſome other! bufineſs relating to the 
agreement ; the reſpondent alſo agreed to pay him 500. and gave 


.the- appellant a note promifing to pay him the ſame after the 
conveyances:ſhould be perfected. 


The reſpondent ifterwards . that 4. eſtate did not 
come up to the value given in to * altho' he was to babe 
paid for the ſame after the rate of 40 years purchaſe; and there- 
fore he declined to compleat ſuch purchaſe, 
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The appellant therefore, in Eaſter term, 1721, brought his 
611 againſt the reſpondent and William Elſon, to compel the 
reſpondent to a ſpecific performance of the ſaid articles ; and 
that the appellant might be diſcharged from his bidding before 
the Maſter, and the reſpondent ſtand in his place : To which 
vill anſwers were put in, but before the cauſe was heard, the 
;npellant's agent brought in one Page to offer before the Maſter, 
take a leaſe of the eſtate, as a tenant for 21 years at 4oo/. 
per ann. who. was accordingly allowed; and, after a long 
proſecution, ſealed a leaſe, but rather choſe to abſcond than 
perform it; and ſo. the eſtate was thrown | on the reſpondent's 
hands to his great loſs ; it being afterwards let for no more than 
300 / per ann. * | | YTOCI9) 217%, 


In the cauſe, wherein the appellant was reported the beſt 
purchaſor, an order was obtained on the 1ſt of Auguſt, 1722. 
whereby he was ordered to bring in the remainder of his pur- 
chaſe money, being 5914/. 155. which the appellant accordingly 
paid to the Maſter on the 23d of October following. | 

| 26 * 

On the 1 5th of July, 1723, the cauſe againſt the reſpondent 
came to a hearing before the Lord Chancellor Macclesfield 
when it was, inter alia, decreed, that the contracts between the 
appellant and reſpondent ſhould be performed, and that the 
reſpondent ſhould indemnify the appellant for the future, on 
account of the ſaid purchaſe, againſt William Elſon and his 
truſtees; and to that end, it was referred to the Maſter to 
aſcertain what the contracts were, and to ſee the ſame per- 
formed, and the appellant indemnified accordingly; and that the 
reſpondent ſhould pay the appellant the 5914/7. 15s. with in- 
tereſt from the time it was brought before the Maſter, ——And 
at this hearing, the Maſter's report allowing Page to be tenant 
of the eſtate at 4007. per aun. was made uſe of as evidence againſt 
the reſpondent to raiſe the value of the eſtate. 


The reſpondent ſoon afterwards repaid | the appellant the 
54194. 155. with intereſt; and on the 26th of Auguſt, 1724, 
conveyances were executed by Mr. Elſon and the appellant to 
the reſpondent. | | 


and reſpondent, as was particularly mentioned in the pleadings 
Vor. III. 5 B in 


There had formerly been great dealings between the appellant 


2 —_— ICIS — — 


- - -— — 222244 —ͤ—U—ñe 22 „2 — — 2 — — — 


NE a Pe — 


— —- 
r 


62 ATTY 1 2 


n 


Tru * * et 
- bY TSB — 
0 wa a: 2 
= v - 
, 
* SR * _ by 


againſt the appellant, w 


purchaſe and decree, and other matters. 


them, and all matters, differences and demands of both t parties 


the appellant. 


Caleg t in 9 arliament. 
D it 1 
in the appellant's _ ih ang whe reſpondent had great demang 


ch were not then: releaſed Ther 
were alſo other diſputes between' them, in relation to the f 


* * #68. W 


On. the 6th of Auguſt, 1724, 4 OTE? was had betwern 


were conſidered, and their ſecurities and papers produced; ant 
at length they agreed to ſettle and adjuſt the ſame, and th 
reſpondent was to pay the appellant a great ſum of money, fir 
exceeding 1000/.; and both ſides were to deliver up all ther 
ſecurities, writings, papers and vouchers, and to execute to eic 
other general and final releaſes. And, purſuant to this agree, 
ment, the reſpondent paid the appellant the ſum of money 
agreed on between them, in full of all demands againſt the 
reſpondent, and the ſecurities, vouchers and papers, on both 
ſides, were delivered up to be cancelled; and on the fame (i 
of Auguſt, the appellant and reſpondent mutually executed 
releaſes to each other, whereby the appellant releaſed to dhe 
reſpondent all actions, decrees and orders of Chancery, cauſe and 
cafes of action, ſuits, debts, accounts and ſums of money 
damages and demands whatſocyer, both in lan and 0 
theft ile howſoeyer. 6 - J 
"Oo che iſt of March, 1724, William Elſon poet mY hy 
petition to the Lords Commiſſioners, praying, that the appel 
lant. might pay intereſt for the 10,000/7. purchaſe money, from; 
Michaelmas 1719, till the fame was fully paid; and that Em 


might be diſcharged from Dr. Clerke's incumbrance a 


And upon hearing this petition on the 1 «th of the Game) 
month, it was ordered, that the appellant ſhould procure Eo 
other: cates to be diſcharged. from Dr. Cler#e's demand; and 
it was referred to the Maſter to compute intereſt for the 10, 00. 
from Micbaelmas 1519; and out of what ſhould be due ſ 
intereſt, gool. was to be paid Mr. Keljall, by the conſent of 
Eiſen, towards ciſthardibg what remained due to him far” 
Elizabeth his wife's portion; and the reſidue of ſuch interelt 5 
was to be paid by the .. to Elſon, dm 


On the 8th of June, 1725, the appellant preferred his petition 


to the Lord Chara King, praying, that ch part af ge 
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oer of the 15 th of March, whereby the appellant was ordered 


1727. 


to pay intereſt for the purchaſe money, from Michaelmas, 1719, — 


might be diſcharged; and that the intereſt might commence 
only from the time the appellant was confirmed purchaſor ; 
and that what ſhould, appear due for intereſt, might be paid by 


the reſpondent... 


But before this petition was heard, an order was made on the 

zeth of June, 1725, that the appellant ſhould on the zoth of 
July then next, pay all the intereſt directed to be paid by the 

order of the 1 5th of March, except the half year's intereſt from 

MichaeImas, 1719, to Lady-day, 1720 ; without prejudice to 
either fide, touching that half year's intereſt; and accordingly 
the appellant on the 7th of July, paid to Mr. Kel/all 500 l. and to 
Blſon 2621. 95. 6 d. in full of all intereſt due for the purchaſe 
money, except what accrued due from Mzchae/mas, 1719, to 
Lady-day, 1720. 44. N et 


1 4; 
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On the 25th of July, 1725, the appellant's petition came on 
to be heard; when it was ordered, that ſo much of the order 
of the 15th of March, whereby the appellant was ordered to 
pay intereſt for the purchaſe money from Micbaelmas, 15 19, to 
Lady-day, 1720, ſhould be diſcharged.; and that the appellant 
ſhould pay intereſt from the time he was confirmed the beſt 
purchaſor only: But as to the reſpondent's repaying the appel- 
lant what he had paid for intereſt as aforeſaid, the reſpondent 


producing and inſiſting upon the ſaid. releaſe, the petition was 
diſmiſſed. 


Whereupon, in Michaelmas term, 1725, the appellant ex- 
hibitcd a new bill in the Court of Chancery againſt the reſpon- 


appellant the 7621. gs. 6d. with intereſt and coſts; and alfo 
the 501. agreed to be paid to Moody, and that the releaſe as to 
the ſame, and the- reſpondent's obligation to indemnify the 
Ppellant againſt any further demands of Eiſin and his truſtees, 
on account of the purchaſe, might be ſet. aſide; and that the 
relpondent might diſcharge Elſon s other eſtates unſold, from any 


icumbrance. 
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To this bill the reſpondent put in a plea ind anſwer; and 


Wo much of the bill as ſought to compel him to repay the 
5 Z appellant 


dent; and thereby prayed, that the reſpondent might repay the 


demand under colour of the aſſignment of Doctor Clerke's = 
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appellant the 7627. gs. 64. or the 501. to Lace 2 and 
prayed an account or ſatisfaction concerning any matter tr. 


acted or done, or monies pretended to be due or Payable at 


T. Lutwyche. 


W. Hamil- 
40. 


by way of anſwer ſaid, that ſuch ſettling and adjuſting all at 


time before, and until the 6th of Auguſt, 1724. either in 
reſpect of the reſpondent's becoming the purchaſor of the mant 
of Selſea, or otherwiſe relating to any affair in time before the 
ſaid 6th of Auguſt, 1 724, the reſpondent pleaded the matten 
before mentioned, previous to the appellant's giving the releaſs; 
and that all accounts and demands were finally ſettled and adjiſt.4 
ed between them on the ſaid 6th of Auguſt, 1724, and the 
releaſe given as aforeſaid, which he ſet forth verbatim. Aud 


ters, was fairly and deliberately done; and that the appellant" 
releaſe to the e was upon mature | ang e „ 


age 


and eh all matters, demands and diſputes between thi" 
parties; and in particular, that the ſaid decree was mentiobel 
and intended to be releaſed, and for that purpoſe the word 
[decrees and orders of the Court of Chancery] were put into te 
releaſes before the ſame were executed, or the reſpondent 
would not have paid ſuch a great ſum of money, nor exccut 
A general releaſe to the appellant; and that the reſpondent 
believed, the appellant could not be ignorant that E. Yon intend- 
ed to demand intereſt for the original purchaſe money, in regt 
the appellant, or his Clerk in Court, did, ſome time befor 
executing the releaſe, acquaint the reſpondent and his agent 
that Eſſon intended to apply to the Court for ſuch intereſt; 
and that the appellant, at the time of executing the relak, 
did aſſure the reſpondent, he ſhould not have any more demank 
made upon him by the appellant, or Ei mo or. A. body ell, 
on account of the pars 


On the 6th of May, 1726, this plea was argued befor 
Lord Chancellor King ; who held the ſame to be 1 1 


ordered it to be allowed. 


From this 1 . the preſent appeal was brought; 11 J 
behalf of the appellant it was infiſted, that the end of bp | 
being to ſet afide the releaſe, as being obtained from hin 
| ſarpriſe, and extending to releaſe ſuch matters as Were, in 


Wie under the conſideration of the JEONG? at 1 a 
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executing it; and ſeveral matters and circumſtances being 
charged in the bill, which, if fully anſwered, would have tend- 
4 to new that the releaſe did not, nor ought to extend to 
corer thoſe demands ; the reſpondent ought: to have fully ſup- 
ported his plea by his anſwer, in giving a particular and diſtinct 
anſwer to all the charges in the bill, relative to the matters 
teinſacted at the meeting, when the releaſe was obtained; and 
mat he not having done ſo, the plea ought to have been over- 


ruled. 


reſpondent having thereby anſwered the material parts of the 
appellant's bill, and {worn that no fraud or circumvention, or 
other unfair means were made uſe of, to gain the releaſe from 
the appellant ; but that the ſame was executed voluntarily, 'and 
upon mature and valuable conſideration, That at the meeting 
on the 6th of Auguſt, 1724, all matters and differences between 


the parties, and their mutual demands againſt each other, and 


particularly the demand now in queſtion, were conſidered, and 
their ſecurities, papers, and vouchers produced, and the money 
agteed upon paid by the reſpondent to the appellant ; and the 
ſecurities, writings and vouchers on both ſides, particularly the 
articles upon which the decree was founded, were mutually 
delivered up and cancelled. That the end of all releaſes is to 
(cttle and quiet diſputes, and therefore had the releaſes in queſ- 
tion been only general releaſes, they would have been ſufficient 
to extinguiſh the appellant's preſent demands; but as there 
were contained in them the words, decrees and orders in Chan- 
cery, it appeared from thence, that both the decree and orders 
in Chancery were under the conſideration of the parties, and 
were inſerted on purpoſe to releaſe the decree, and all demands 
waich might ariſe under it; ſo that what was ſo fully and par- 
ticularly expreſſed in the releaſes, muſt be taken to be thereby 
alolutely diſcharged. Beſides, it was not pretended, that there 
were any other decree or orders of the Court of Chancery, to 
hich theſe words could poſſibly relate, except ſuch as were 
dove ſtated. And as the reſpondent, in conſideration of hav- 
3 ſuch a releaſe from the appellant, had executed a releaſe to 
him of very conſiderable demands; he was thereby become a 


appellant, by his bill, ſought to impeach. It was therefore 


urchaſor for a valuable conſideration, of the releaſe which the 


Vox. III. 5 C hoped, 


On the other ſide it was contended, that the plea was well F. Yorke. 
grounded, and the anſwer ſufficient to corroborate it; the © Talbet. 
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394-4." hoped, that the order now appealed from, would wr Hine, 
— with coſts. 


I, 


IN 4; 
7 5 


—_— AccorDINGLY, after beartüg countel on this Due . 
Jour, vol. 23. ORDERED and ADJUDGED, that the fame pa be 'dilmifley, 


chats and the ware en WN of, We nog 


14 


»4 [th , 


11 . 
# > D ens 
10001 


e 4 # \ x | * 4 
sec wh bn 
6 94 14 


III 3 ; a [1 1 
113 jt) 


Cale 55. The Mayer and, Commonalty of the City; Wor 
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of London, Governors of then Pufſaſe bas net wilo 
tons, Revenues and Goods of the >A ppellatns/» 
a fa of Chriſt, Bridewell, and (nn 11.10 ; ying 
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lien 214 40} a 
an te Thomas the Apoſtle, SR 8 5 
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B - | 160g el ad; 
| Eves Pagh 1 and Mary his Wife, - ,, Relpon ent 
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' aoth. TY ch & 9-375 { 1o 1 III. 


HE appellants being ſeiſed | in fee of ſeveral eſtates, for 
the benefit and ſupport of the poor ſick perſons } in d. 
Thomas s hoſpital, and particularly of a houſe at Haciney, c. Galle 
the Bowling-Green Houſe, with the buildings, g ardens, park 
and appurtenances ; and alſo of a bare and green ed for boyl- 
ing, adjoining to and uſually let with the ſaid houſe; the, 
by indenture under their common ſeal, dated the 17th of Ju 
1725, demiſed the premiſſes to the reſpondents for à term bi 
21 years, from Michaelmas, 1724, at a rent of 30/. Per ann. 


The bowling bare contained one acre, two roods, tent) 
nine perches; the green, one acre, two roods, thirty tuo 
perches; the garden, two roods, five perches ; and à piece of 
ground adjoining to the green, one acre, one Tood'; in al, bot 
deren e. A* . | 217089 


uh order to ien the bare and green For bowling, Lach 

| keep up the value of the premiſſes, and to accommodate | man 
gentleman of that neighbourhood, who were either tenants d. 
Governors of St. Thomes's hoſpital, an expreſs covenant. 
inſerted in the leaſe, that the leflees ſhould, during the tech 


rl keep and maintain the ſaid bowling green and bare relp og 


in good order and condition, and fit for bowling; and, from 
time to time, as occaſion ſhould require, amend, ſupply and 
new the turfing of the green, and maintain the buildings in 
or near the bare or green, for the entertainment of company; 
and ſhould leave the ſaid bare, green and buildings in good 
order, condition and repair at the end of. the term, or other 
ooner determination of the leaſe, which ſhould firſt happen. 


_ fe en, * 27 oo rr we * N P 


,* 


: And the reſpondents further covenanted, that in caſe any part 
of the demiſed premiſſes ſhould, at any time during the term, 
be plowed, digged, or broken up, or converted into tillage, 
other than and except ſuch part as was uſed for gardening, 
which might be dug or broken up as uſual, for that purpoſe 
only ; or if any part of the premiſſes ſhould bg digged or broken 
up, for the raiſing or taking away of brick-earth, ſand or gra- 
vel; then the leſſees ſhould, in every or in any ſuch caſè, pay 
to the leſſors 1001. for every acre which ſhould be ſo plowed, 
digged, broken up or converted into tillage ;/ or which ſhould 
be ſo plowed, digged or broken up, for the raiſing or taking 
away of brick-carth, ſand or gravel, and ſo in proportion for 
any greater or leſs quantity than an acre. 


The reſpondents entered and enjoyed the premiſſes, and i, 
ing a great demand for gravel, for mending the roads and high- 
ways about Hackney ; they, in the ſecond year of their leaſe, 
thought fit to convert the bare into a gravel-pit, and by a con- 
ſderable number of workmen, ſoon got a pit thirteen feet deep, 
and ſpread to thirty four ſquare rods of the bare, out of which 
they, in a very little time, raiſed 2600 loads of gravel, and ſold 
part of it at 25s. per load. RT. e 


their bill in Chancery, ſetting forth the leaſe and covenants, 
and praying, that the reſpondents might be reſtrained from 
breaking up or digging the bare, or any other part of the 
demiſed premiſſes, and from cammitting any waſte or ſpoil 
thereon, and from removing and diſpoſing of the gravel then 
dug and lying on the premiſſes: And upon affidavit of the waſte, 
the appellants obtained an injunction accordingly, until anſwer 
and further order. Q1Os .. . 10 210015V00) | 
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The appellants thereupon, in Hilary term, 1726, exhibited 
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; MES conſenting, if the appellants ſhould bring an action of debt, or 


C. Talbot. 


W. Hamil- ; 


ron, 


the reſpondents anſwer the leaſt pretence or ſuggeſtion, that 


any of the parties, at the time of making the leaſe ; 
. contrary, it manifeſtly appeared to be the intention of the 


| have been highly ridiculous ; for it would have been ſelli 


Init ends 

Caſes in Parliament. 

The injunction being ſerved, the reſpondents put in the 
anſwer; and thereby admitted the leaſe and covenants 0 0% a. 
in the bill ſet forth, and alſo admitted, that the bare had bes 
dug between Offober and February, 1726, to ſuch depth any 
for ſuch ſpace, and that ſuch quantity of 'gravel had been tiiſel 
as above mentioned, and that ſuch gravel! as had been ſold, 
was ſold for 25. per load: But inſiſted, that they ought not 10 
be reſtrained from digging the bare as they ſhould be adviſed, 
and from ſelling the gravel and ſand ariſing from it; theylbeing 
willing to pay 10o/. per acre for what they ſhould\ſo/)dig,, 
purſuant to the enn in the leaſe. or 2595 effforal bs Mt bn; 


: \ ö , 
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Upon coming in of this anſwer, the reſpondents Obtzined 
the common order to diſſolve the injunction; unleſs cauſe ſhould 


% 
* 
* 


be ſhewn to the contrary : And on the 14th of, March, 1720, 
the appellants did ſhew cauſe before the Lord Chancellor King; | 
when his Lordſhip was pleaſed to diſallow ſuch cauſe, and 
ordered that the injunction ſhould be diſſolved ; the reſpondents 


trover, to appear and plead, and try the ſame. the then next 
term. 65D 2g + > thes + 183 5 $5,746) 4 LUL | 


But from this order the appellants appealed ; inſiſting, that 
the breaking up of ground by tenants for years, by digging pits 
to raiſe: any earth or mineral whatſoever, was n . 
mitting of waſte; unleſs a liberty be granted by the owner of 
the inheritance for that purpoſe: And that the reſpondents 
were tenants for years, not only without any ſuch liberty, but 
expreſlly reſtrained by their own poſitive covenant, to keep and 
maintain the bowling green and bare in good order and con- 
dition, and fit for bowling. As to the objection, that the 
appellants had given a licence, amounting to an agreement, to 
permit the reſpondents to commit this waſte, by annexing ? 
penalty, which they had agreed to accept, in conſideration of 
the damage ſuſtained ; it was anſwered, that there was not 1 


any ſuch agreement was intended, or in the contemplation of 
on the 


appellants, to guard their eſtate from all waſte and damage 


whatſoever. Beſides, ſuch an agreement would, on their gi 
g tile 


a. 
eitale 
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gute itſelf to the reſpondents at thett own price, and leaving 
it entifely at their option, to keep a good. bargain, or leave a 
bad one. And it now plainly appeared by the reſpondents 
anſwer, what the conſequences would have been; ſince, in 


ire, they had raiſed 2600 loads of gravel, and which at 25, 
ir load, amounted to 260/.; ſo that in a year or two, about 
12,000 loads might be gotten from the bare only, which would 
produce 12001. ; and if the green and adjacent ground ſhould 
allo yield gravel in like manner, there might, in a few years, 
be raiſed from thence to the amount of 3ooo/7. or 4000/7, more; 
and the reſpondents, for every 1001. penalty, would have about 
loool. and, at the end of the term, leave the appellants the 
bottoms of the gravel-pits for their eſtate ; which ſurely could 
not be imagined to have been any part of the agreement for 
the leaſe. And therefore it was hoped, that the order would 
be reverſed ; and the injunction continued till the hearing of the 
cauſe. © | 27 I iet Leitl 175, 


On the other ſide it was argued, that the 1004. per acre, | 


required to be paid for every acre of the premiſſes which ſhould | 


J. Browne. 


be dug or broken up, was not intended as a penalty, but as a 
ſatisfaction and recompence for ſuch part of the premiſſes, as 
ſhould be dug or broken up during the term; and therefore 


about four months time, and from about a ſixth part of the ; "2000" 


P. Yorke, 


: 
* 


ſuch digging or breaking up, ought not to be conſidered as 


committing of waſte. If, however, the appellants conceived 
themſelves aggrieved by the reſpondents in this reſpect, they 
might have their remedy at law againſt them, by action of trover 
or otherwiſe ; and therefore there was no reaſon for a Court of 
Equity to interpoſe, by granting any injunction to reſtrain the 
reſpondents from digging. | 


Bur, after hearing counſel on this appeal, it was ORDERED . 


and ADJUDGED, that the order therein complained of, ſhould 
be liſcharged ; and that the Court of Chancery ſhould grant an 
munction, till the hearing of the cauſe, WA 


Voz, III. --.4-D bie / Ratpb 


Ozrer 
diſcharged. 


Jour, vol, 23. 
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2 Eq. ab. 26, 


Ca. 29, 


— Hertford, and Leiceſter, to the appellants Freeman and I. 
ler, their heirs and aſſigns, and to their uſe during the life of 


appoint, for her ſeparate uſe; and with which the reſpondent 
ſhould not intermeddle, nor ſhould the ſame. be liable to bis 
his deceaſe, out of his perſonal eſtate pay to his ſaid truſtees, an 
out at intereſt, with Dame Ann's approbation; and pay the 


any writing executed in the preſence of two or more witneſſes 
or any writing purporting to be her will, notwithſtanding he 


| ſeparate uſe, and not to be liable to the reſpondent's debts" 
diſpoſal. | 


ſor himſelf for life; and afterwards to pay the rents and profits 


the Premiſſes to ſuch perſons, and for ſuch eſtates and uſes, ® 


C aſes 8. liament. 
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Nan Bachl and Hulizn Miller, \ 
Eſqrs. ſurviving Truſtees of Foſeph 
Edmonds, Eſq; the Father of Dame i 
Ann More, Elizabeth Greenhill, Spin- Appellant. 
ſter, Executrix of Mr. Edmonds, and | 
Jobn Ellis, _ Executor: of Dade 
Ann, - — * 08 4 


Sir Cleve "OY Bart. 
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Sets March, 1 728. 


R. ene by will, ak the eath- of Jah, 100 
deviſed all his manors and lands in the counties of Lu- 


Dame Ann More; upon truſt, to pay the rents and profits af 
the premiſſes during her life, to ſuch perſons as ſhe ſhould 


debts: And made the appellant Greenbill his executrix. He 
alſo directed, that his executrix ſhould, within fix months afte 
the ſurvivors of them, 60007. ; upon truſt, to place the ſm 


intereſt, and alſo the 60007. for ſuch purpoſes as ſhe alone, by 


coverture, ſhould direct; fo as the ſame ſhould be for her own 


The teſtator having afterwards purchaſed other lands, of abou 
1200. per ann. in the counties of Lincoln and Bedford; he, d 


leaſe and releaſe, dated the 19th and 20th of April, 1714 con. 
veyed the ſame to the appellants Freeman and Miller, in tre 


Dame Arn, for ber ſeparate uſe for her life; and then to coneſ 


a 
3 


Cales in pärltament. 


the, by will or writing executed in the preſence of two or more 


witneſſes, ſhould appoint ; and for want of ſuch appointment, 


to her right heirs for ever. 


Mr. Edmonds died on the 14th of July, 1715 ; and by articles 


between the reſpondent and Dame Ann, dated the 11th of 
Auguft, 1716, ſhe, in confideration of his conſent to her deſire 
of living ſeparate, agreed,” that he ſhould have paid to him, out 
of her ſeparate effects, o. within three calendar months 


then next; with 200 J. per ann. parliamentary taxes deducted, 


for his life, payable quarterly: And it was thereby ſtipulated, 
that the agreement ſhould be made an order of Court, and that 
the truſtees ſhould conſent thereto ; and that until ſuch conſent 
or order could be had, the agent for Dame Ann and her truſ- 
tees ſhould give ſecurity, by a bond of 10001. penalty, con- 
litioned, that either Dame Ann ſhould perform the artiéles on 


her part, and that ſuch order of Court and conſent as afo eſaid 


ſhould be had; or that Dame Ann ſhould be delivered up again 
into the poſſeſſion of the reſpondent, in the Court of King's 
Bench, or in the Middle-Temple Hall, on 'fix days notice. 
And the reſpondent covenanted, that on being paid the 10801. 


and ſuch conſent' and order being obtained, Dame Ann ſhould 


. =— . * . ' > ' JI 
live ſeparate from him, without moleſtation ; 'and that he would 
; - . * 24 of at 
vive ſecurity for his performance of the articles. 


By an indorſement on theſe articles, dated the 24th of No- 
vember, 1716, the ſame were affirmed; and a propoſal made 


tor exchanging the 1000/. for an additional annuity of roo/. 
fer ann. to the reſpondent for life. 


To theſe articles and indorſement, the appellant Ellis was a 
ſubſcribing witneſs ; but, deſigning to defeat the articles, he 
prevailed with Dame Ann, between the date of the articles and 
the indorſement thereon, to make a will, or writing purporting 
to be her will, dated the 1oth of November, 1716, all written 
with his own hand; by which ſhe made him, tho“ no way 
related to her, ſole executor and reſiduary legatee. And at the 
end of this will or writing, was the following extraordinary clauſe, 


vi. 6 


HF That all the wills or papers pretended to be ſigned by 
Ar 


„and not having a filver penny in the ſeal, and lying 


( A E 4 
| between, or under the wax, and not Aigned..in.the preſence 
3 
ct her truſtees, executor, or Mrs. Abigail Evelyn, or apy, two 
ef them, ſhould be deemed forged, or by compulſion.” 
| In 


Caſes in Parliament. 


In Hilary term 1717, Dame Ain and her truſtecs, exhibited 
a bill in the Court of Exchequer againſt the reſpondent, t, 


avoid the articles; ſuggeſting, that the fame were obtained b 
Dureſi. To which the reſpondent anſwered, and exhibited, ; 


croſs bill to have the articles performed and after witneſſez 
were examined, both cauſes were heard on the 1oth of NMyben- 
ber, 1718; when the Court being divided in opinion about the 
validity of the articles, as being made between huſband and wife 
no decree was pronounced, = 


On the 2oth of October, 1720, Dame Ann died ; and the 


appellant Ellis, on the ſame day, got a probate of her will. 


The ſuit being abated by the death of Lady More, the ph x 
dent in Eafter term, 1722, exhibited his bill of revivor againf 
Ellis and others, to revive his former ſuit, and for a performance 


of the articles. | 


On the 28th of January, 1725, the cauſe was heard ; when 
it was ordered, that a trial at law ſhould be had between the 


reſpondent and. the appellant Ellis, on a feigned iſſue; vis. 
Whether the articles between the reſpondent and Dame 4m, 


« dated the 11th of Auguſt, 1716, and the indorſement. 


e thereon, dated the 24th of November, 1716, or either and 
„ which of them, were freely and voluntarily executed by the 


« ſaid Dame Ann.” 


On trial of which iſſue before the Lord Chief Baron Gilbert, 
at Guildhall, on the 22d of Fune, 1726, by a ſpecial jury 
London, which laſted nine hours ; a verdict was found for the 
reſpondent, that the ſaid articles and indorſement thereon, we 
both freely and voluntarily executed by Dame Ann. 


On the 2d of July following, the cauſe was heard upon tht 
equity reſerved; when the Court unanimouſly declared, that 
the articles were well executed by Dame Ann, purſuant to th 
power veſted in her by the will of her father Mr. Edmond 
and therefore decreed, that the ſame ſhould be performed, and 
carried into execution as far as they remained unperformed by 
Dame Ann and her truſtees; and that 7351. remainder of the 
1000/7. by the articles agreed to be paid in three month 
ſhould be paid to the reſpondent, or whom he ſhould appouil, 


with intereſt from the time that the ſaid 1000/7. ſhould — 


Y ate 
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deen paid: And that the arrears of the 200“. per ann. ſhould 7 
de alſo paid him, or to whom he ſhould appoint ; and that 
e reſpondent ſhould have ſettled on him the ſaid annuity of 

col; per ann. to be paid him quarterly for his life, out of the 

eparate truſt eſtates of Dame Ann, ſubjected thereto by the 

"ticles; and that he ſhould have his coſts at law and in equity 7 
med, and paid out of the ſaid truſt eſtate, And it was 

ferred to the Deputy Remembrancer to tax the ſame, and 

ke an account of what was due to the reſpondent for principal 

and intereſt of the 7357. and the arrears of the 200/. per ann. 

And it was alſo decreed, that all the truſt eſtates of the ſaid 

Dame Ann, ſhould ſtand as, a ſecurity for the ſame: And the 

Deputy was to take an account of the ſaid eſtates and effects, 

nd of what ſecurities the ſame did conſiſt at the death of 

Dame Ann; and certify to the Court, what parts of the truſt 


eſtates were ſubjected and made liable to the performance of 
the articles. 


24s 7 
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From both theſe decrees the preſent appeal was brought; T.Lutwyche. 
and on behalf of the appellants it was inſiſted, that the Court N. Fazaker- 
ſhould not have eſtabliſhed, or given any directions towards the leu. 
execution of the articles, but the bill ought to have been diſ- 
miſſed; for that it fully appeared by the proofs in the cauſe, 
that Lady More was ſeized by force, and continued under that 
cuſtody and power, till the time of executing the articles ; and 
that there was no conſideration for the ſame, but only to be 
delivered from that confinement ; ſhe having, in fact lived ſepa- 
tate from her huſband for ſeveral years before. That theſe 
articles were not performed by the reſpondent, who was to give 
ſecurity that ſhe ſhould live ſeparate from him without moleſta- 
tion, yet no ſuch ſecurity was ever given or. offered, neither 
ud the truſtees conſent, nor was any order of Court obtained, 
both which circumſtances were part of the terms of the articles. 
That no trial at law ought to have been directed, but the Court 
ſhould have determined the queſtion upon the proofs, without 
a trial the facts on which the appellants relief was grounded, 
being only proper for the conſideration of à Court of Equity. 
That Dame Ann had by her will, made a full and compleat 
Ppointment of all her truſt eſtates, purſuant to the power 
Ig her by her father, to her | grandchildren - and creditor S, 
2 taking any notice of the articles; and if thoſe articles 

now to be carried into execution, the ſeveral annuitants, 
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n C. Talbot. 
Wi; Bunbury, 


relation to her at the time of making that appointment, wete n 
objection to it. That the fraud and impoſition complained of, 

7 being founded upon a ſuppoſition, that the articles were ubtune 
from her by Dureſs, and were not freely and yoluntarily ex. 


ttied, e verdict found for the reſpondent upon full exidtne: 
* there Was no ground to alledge that the articles were obtained 


„„ I* & 


"2 creditor, brought his bill of reviyor properly againſt be 


on not controul the articles under -which the reſpondent, being 


creditors * dm, dts be i in a a 3 Prejudice, 
tho they were no parties to the ſuit, 


wo 
To this it was anſwered on the other fide, that married . 


who had ſeparate eſtates, were conſidered in equity az fng 
women with regard to ſuch eſtates, and had an abſalute Power 

of diſpoſing of them in favour of their huſbands, or any othe 
perſon, notwithſtanding their coverture ; and therefore in th 
preſent caſe, the reſpondent” s late wife having by the article; 
made an appointment in his favour, her coverture, et jj 


cuted, that fact was properly triable at law ; and it having ben 


by any fraud or impoſition. That the will of Dame Annul 


* 


"executor, and the truſtees of her ſeparate eſtate ; and it 
neither "neceſſary, | nor would it have been proper for him t 
_ have made her legatees parties to this bill: For if, in go. 
4 ſequence of the decree, there ſhould not be aſſets, If to pc 
ile legatees their full legacies, the appellants, could pot it 


liable to pay them more than the remaining aſſets ſhould amount 


erelbdde the reſpondent, could operate no further than u 
exclude him from taking any ching by virtue of his will « 


which diſabled Dame Ann from, making any. appointment |! 


DECREES 
thrmed. 
Jour, vol. 23» 
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_ 9 4 for 1 coſts” in . 14 of the faid appeal. : x 


to. And laſtly, that Mr. Edmonds's ſuppoſed intention 1 


ſettlement only; but there was nothing in either of then, 


the reſpondent's favour, that ſhe thought fit to make, ut 
which ſhe had accordingly done by the articles. It Was ther 


fore hoped, that the : decrees would be affirmed, and the Ls 
diſmiſſed with coſts. 


ACCcoRDINGL Y, after hearing counſel on his. 2 peil, it Wi 
ORDERED and ADJUDGED, that the ſame ſhould be d diſmiſſed 
and the decrees therein complained of, affirmed : And it ua 
further oRDEREPD, that the appellants ſhould pay to the! * 


(OI 


4 15 9 -4 * 
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Cafes in Parliament. 


Robert Staines, ne at _ 


Appellant. 


Edward, Rebert, Thomas, John, William 
and Sarah Maddeck, Infants, - FReſpondents 


(1 


Zoth April, 1728. 


HOMAS Lord being poſſeſſed of a conſiderable perſonal 
eſtate, to the amount of 3ooo/. duly made his will, 
Fey the 23d of November, 1720; and thereby gave to his 
brother William Lord, 101. per ann. for life, to be paid by his 
executtix by four equal payments; and gave to his niece Alicia 
Staines, the wife of the appellant, all the eſtate which he ſhould 
die poſſeſſed of, or any way intereſted i in, either i in poſſeſſion, 
reverſion, or remainder ; but declared his mind and will to be, 
that the intereſt, 'or other produce thereof, ſhould be for. the 
ſole uſe and benefit of his ſaid niece Alicia, ſeparate, and apart 
from the appellant her huſband, or any other huſband ; and that 
her receipt, notwithſtanding her. coverture, ſhould be a ſuf- 
ficient difcharge for any ſums of money to her paid: And after 
the deceaſe of his ſaid niece Alicia, he gave and bequeathed 
all his ſaid eſtate unto his executrix; in truſt, that ſhe ſhould 
pay the yearly intereſt and produce thereof, for the main- 
tenance and education of ſuch child or children, as mould be 
lawfully begotten by the appellant on the body of the ſaid 
Alicia Staines, until they ſhould attain their reſpectiye ages 
following, viz. if ſons, the age of 21, and if daughters, 183 
and when they ſhould attain ſuch reſpective ages, that then 
his executrix ey pay them their ſeveral proportions thereof, 
ſhare and ſhare alike; and for want of ſuch iſſue, he gave 
and bequeathed all his eſtate unto the reſpondents, the chil- 


ſhare and ſhare alike ; and directed his executrix within one 
year after his deceaſe, to pay to William E lliot and Fofe ph 
Hayes 57. to be by them diſtributed to the poor of,;the con- 
gregation belonging to the diſſenting proteſtant meeting in 
Hanover Square, whereof, the, Reverend Mr. Jabes Earl was 
then paſtor; and conſtituted the ſaid Alicia Staines reſiduary 
legatee and ſole executrix. 


2 | On 


dren of Sarah Maddock, wife of Edm und Maddoch, lawfully 
begotten by the ſaid Edmund on the body of the faid Sarah, 


Caſe 57. 


2 Wms. 421, 
Viner, vol. 8. 
p- 448, note to 
ca. 8, 
2 Eq. ab.34t. 
ca. 15. 

Fearne 320. 
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teſtator's perſonal eſtate, and that the ſame might be ſecured fi 


account of the teſtator's perſonal eſtate ; but 


be ſubject to the contingency in the teſtator's will. 
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On the 16th. of September,” 1923, the teſtator died; ili 
the 20th of the ſame. month, the ſaid AFieie Stainer pita 
his will in the Prerogative Court, and ſhe and the 48 Mane 
her huſband poſſeſſed themſelves of the teſta S. per 
eſtate, and the deeds, writings and ſecuritie ating thereto, | 
. | Fe td YH i Meet „dan 


es re 
15 5 10 „bett ile 
In Mzichaelmas term, 1723, the reſpondents being tech 
children of Sarah Maddocꝶ by Eumund Maddvck;" and being | 
infants, exhibited their bill in Chancery againſt the äppellit | 


* * 
bu - 


' 


and Alicia his wife, ſetting forth the will of the teſtator 1 200 | 


that the ſaid Alicia had no children, not was'in likelmbod 
having any; and therefore prayed a diſcovery and account pf ys 


the reſpondents benefit. 410263193 d ni gnibac 
A" 11 32 3 r . e 2b 30: 4ib 201 oog d Thi 
To this bill the appellant and his wife put in their anſye, 


admitting the facts of the bill, and ſetting put a /particulzr, | 


judgment” of the Court, whether ſuch perſonal eſtate ought; to | 


ETY-3*Y 
IT 1 


5 Fi Me 


£ 


On the th of May, 1724, the cauſe was heard before che 
think gt t. 
direct any account to be taken of the teſtator's perſonal eſtit, | 


Ni 


Aout 
On the 11th of January, 1726, Alicia the appellant's wife 1 

without iſſue, whereby the ſuit and proceedings abated; al 

thereſore in Hilary term following, the reſpondents exhibitel 


their bill of revivor and ſupplemental bill againſt the appel 


lant; charging, that the whole perſonal eſtate of the teſtato | 
Thomas. Lord, after payment of his debts, legacies and func! WW: 
expences, ought to have come to the reſpondents, and that | 
they were well entitled thereto under the teſtator's will, up” ll 
the death of Alicia Staines, without iſſue of her body by th 
appellant, as the ſame! was given them by the will upon d Wl: 
contingency, ſhare and ſhare alike: But that the appellant . 
up a title thereto, under ſome will pretended to be made by 81 
wife, tho' ſhe had no power to diſpoſe of the re/iduum of 'Y 

| LE | peri 


— 


\ 
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perſonal eſtate to any petſon after her death; and therefore N 
jed, that the appellant might ſhew cauſe, why the original 728. 
it ſhould not ſtand revived, and why he ſhould not account 
vr the reſiduum of the teſtator's perſonal eſtate, and - pay and 
{liver over the ſame to the reſpondents, and releaſe all pretence 

of title thereto. 


The appellant put in his anſwer to this. bill, and thereby 
tated, that Alicia his wife had, before her death, by his per- 
niſion, made hrer will, dated the gth of October, 1724, and. 
ifter reciting the will of the teſtator Thomas Lord, and taking 
notice, that the eſtate he died poſſeſſed of was altogether per- 
ſonal, and, as ſhe apprehended, veſted in her by the ſaid 
will; but that the reſpondents, in caſe ſhe ſhould die without 
ide, pretended a right thereto; ſhe deviſed to T, bomas Parſons 
4gol., South-ſea ſtock, and 490 J. South-Jea annuities, then 
fanding in the teſtator's name, in truſt, to permit the appel- 
ant to receive the dividends and intereſt thereof, for his life; 
and ifter his death, in truſt for the equal benefit of the reſpon- 
dents; and ſhe thereby gave the reſpondents an annuity of 247. 
iſſuing out of ſeveral meſſuages in Spzzal-fie/ds, for the remainder 
of the term that ſhould be to come therein at her deceaſe, 
equally between them; and conſtituted - and appointed the 
appellant ſole executor and reſiduary legatee of her ſaid will; 
and therefore he ſubmitted to the Court, whether the reſpon- 
dents, under the will of Thomas Lord, were entitled to his 
perſonal eſtate upon the death of his the appellant's wife without 
ſue; or, whether ſhe had not a power to diſpoſe thereof by 
her will; and how far he ſhould be accountable to the reſpon- 
cents for the perſonal eſtate of the teſtator come to his wife's 


hands, ſhe having managed and diſpoſed thereof without his 
-Controul. 


The cauſe being duly revived, came again to be heard before 
his Honour the Maſter of the Rolls, on the 17th of May, 1727; 
who decreed the appellant to come to an account before the 
Maſter, for the teſtator Thomas Lord's perfonalt eſtate come to 
his hands, or to the hands of Alicia his late wife, or any other 
perſon for their uſe; and to produce, upon oath, all books of 
Wh and papers relating thereto, and to be examined on 

errogatories, as the Maſter ſhould direct; in taking of which 


*count, the Maſter was to make the appellant all juſt allow- 
Vor. III. 5 F | 


ances 2 
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P. Yorke, 
H. Hinch- 
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ances: And the Maſter was to examine, whether any "bf th 
ſecurities fot any part of the teſtator' s perſonal: eſtate,” Poo 


to be put in ſait, and if fo, then the Maſter was to direch d 
ſame accordingly; and what of the teſtators perſonal eſtue 
thould upon the ſaid account appear to be in the appellants 
hands, after all juſt allowances deducted, it was decree thy 
the appellant ſhould pay and deliver over the ſecurities for the 
fame into the Bark of England, to be placed to khe account iy 
the Accountant General, and to be put out at intereſt for the 
benefit of the reſpondents the infants, until their ages'6f'21; 
-and then to be paid, transferred, or affigned to them beer. 
tively; and the Maſter wäs to examine What Was fit to de 
allowed for the maintenance of the reſpondents the infint, 
for the dene paſt and to come, and to ſtate the ſame to the 
Court ; and the conſideration of coſts was feſerved till after 
the report. made ; and it was ordered, that the appellant ſhould 
not in the mean ame alien 4 part of the or woming w 15 ＋ 


44 1 1 11 y 


Prem this Are, the appellant preferred: his: pealdon 
appeal to the Lord Chancellor King; and the cauſe coming ts 
be reheard beſore his Lordſhip, on the 28th of October, Ie, 
his Lordſhip diſmiſſed the es. and ordered. that the deere 
ſhould- be confirmet. 363 36411 d 5 


e 


n appellant therefore brought the orekent e nd on 
his-behalf it was argued, that by the teſtator's will, his ett 


ſubject to the payment of his debts and legacies, was given 1 Wl. 


Alicia, the appellant's late wife, not for her life only, bit 1 
abſolutely ; that the ſubſequent reſtriction was merely. for br p 
benefit, in order to appropriate the intereſt for her ſeparate u uk; 
and exclude her huſband from intermeddling with ſuch intereſ: 
and that this eſtate conſiſting wholly. in perſonal chattels, th 
remainder. over limited to the children of Sarah Madde , 
could not be effectual. That this being the caſe of a legacy) t 
the ſame might have been ſued for in the Eccleſiaſtical Court 
and hy the rules of the civil law, ſuch a legacy would har : 
veſted - abſolutely in the firſt legatee, and the bequeſt ot \ 

t 


would, have: been void: And though by the law of Eng Ind 
Courts of Equity exerciſe, a concurrent juriſdiction with the 
Eccleſiaſtical Courts, in ſuits for legacies, yet. the rule a 

determination ought. to. be the ſame. That to allow, the be 
queſt over of chattels perſonal to the reſpondents by 5 
of this will, to be good; was going further than had. bie 


* 


ven admitted in caſes of me kite kind. Tg coptingancy e. LD, 
which this limitation Over Was to take place, Was for want of hog | 
lie of Alicia Staines; whigh, if it had been made with. reſpeR | — 
oa freehold eſtats, would , have comprehended all iſſus of her 

body by the appellant, eyen,,to, grandchildren, great grandchil- 

dren, Gr. And in caſes of. limitations of eſtates, the ſame words 

bought to receive the ſame conſtruction, otherwiſe great uncer- 

nity and confuſion would be introduced : But the failure of 

iy of any perſon, generally, Vas too remote a contingeney for 

the deviſe gver gf. perſonal thing to depend upon, Bolides, this | 

caſe muſt be conſidered according to the words of the limitation, 

ud dot according to any. accident which had happened ſubſe- 

cent. to its and therefore it was apprehended, that if Alicia 

had left children by, her huſpand, and ſuch children had after- 

wards died without iſſue, this deviſe over could not have taken 

#:&,” That by the decree, the appellant was directed to account 

for what. had been received by his wife in her life-time altho 

the intereſt and produce of the teſtator's whole eſtate was given 

to her ſole uſe, ſeparate. and apart from the appellant, and her 

receipt was to be ſufficient for all ſuch ꝓarts thereof as ſhe ſhould 

teceiye; and therefore Thomas Parſons, the truſtee named in her 

will, ought to have been made a party to the ſuit. It was there - 

fore hoped, that the decree would be reverſed, and the reſpon- 

dent's bill diſmiſſed with coſts. 
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On the other fide it was ſaid. to be. a known and ſettled point T. Latwyche. 
an equity, that a perſonal eſtate may be ſettled or bequeathed W. Strahzu- 
to one for life, with remainder over to another; and it Was 
manifeſtly ſo -bequeathed in this caſe, for by the words of the | 
will, the teſtator's perſonal eſtate was not veſted in Alicia 
Staines, ſhe being only entitled to the intereſt and produce of 
it for her life ; and therefore the limitation over to the reſpon. | 
dents, on her death, ſhe having no children, was a good limi- 
tation, That tho' the words of the will, whereby the teſtator 
left his eſtate, after the death of Alicia, to his executrix;” who 
Was Alicia herſelf, ſeemed not to have been well conſidered; 
Jet there were words ſufficient to ſhew the teſtator's intention, 
that ſhe ſhould have only the yearly produce and intereſt during 
her life, and that afterwards the appellant's''thildten' by her, 
if there ſhould be any, were to have the eſtate; and if there 


uy SW 2915 


: IE no ſuch children, that then the reſpondents, the chil- 
0 


dren of Sarab Maddock ſhould have it and therefore Alicin 


I 
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wiſe taken of what of the ſaid teſtator's perſonal eſtate came to 
t the hands of the ſaid Alicia, after the death of the ſaid = 
< to the ſaid 5th of May, 1724, which was not paid or deliv 


Caſes in Paxttement,-. 


A e 250 oft Is vie wh 
AFTER hearing counſel on this appeal, it was ORDERED and 


ADJUDGED, that the decree and the affirmance thereof, od 
be affirmed, with a variation as to the appellant's accounting; 
which variation was to be by leaving out of the decree theſe or 
vig. [e is come to his hands, or to the hands of his late yi 
& Alicia Staines deceaſed, or to the hands of any other perſon, for 
« his, their, or either of their uſe; for the better, diſcover 
„ hereof, ] and inſtead thereof inſerting theſe vvords, vn 
* at;any time ta his hands, or to the hands of any. other per 
« for his uſe; and alſo, for what of the teſtator's eſtate cim u, 
« or was in the hands ef his late wife Alicia Staines, or tothe 
* hands of any other perſon for her uſe, ſince the 5th of Mo, 
1724, or at any time thercafter, and that an account be lik 


« over by her to her huſband ; and that what ſhall be fob f. 
« due from her, thll be paid by the defendant ber exec 
of afſers, and be applied in the fie manner as is in the fl 
„ decree after directed concerning the aid teſtator 8s pelo 
< eſtate that ſhall appear to be in the ſaid defendant's hahds; t 
„if he doth not admit aſſets, then an account is to be taken d 
aſſets come to his hands; and as far as it ſhall appear thit k 
* hath aſſets; he is to ſatisfy the ſaid demand in a cure 
« adminiftration; and 'for the better diſcovery and taking w. 
* faid accounts.“ Which decree, as thus varied, was dec 
to be the judgment of the Houſe, and to be obſerved and pit, 
Execution accordingly. * 70 


7 


8 
cite im Paricaniohy, 3892 
101 0 #107 0 S579H07TT bt: ee ate 0? ao donna gude en * 
91% a yo 992988 leib en 19waq on bet, il ws; 4 e 
ene dsds. ol Laws and}: $355k Caſe 58. 


Dean of the Arches, Preſident of be fes henna 230%: 
Society of Doctors and Advocates in in SAY nt 

Commons; Sir Henry Penrice, Kt. 
and. Judge of the High Court of Ad. 
miralty, Humphrey Henchman, U 
tot of Laws, Chancellor of the Dio-t 1 

cele. of London, George Paul, Doctor \ Appellants. up | 


19737 


of Laus, Vicar-General of the Arch-|. 4 
biſnop of Canterbury and Treaſurer of 
the Society of Doctors in Commons, 


bak 444 


on b behalf of themſelves and the reſt] _ o 0 0 Sic 
ofthe Doctors of Laws and Advocates. #oruigy 5 
in Commons, or of that Society an noni thidws 
"ed Decker Comm, — ko. Hl r BL J 


The Dean ana Chapter of the Cathedral 
"Church of St. Paul, London, and wh 


Maſter, Fellows and Scholars of Tri- an, 
ny" Hall in Cambridge, Hans 


—_— _ ws 


” £©% £% 


* 
0 * 1 „ 
J 7 | 


N * 
, 1 f FI? 1 N FE + 1 4 
; f "" 3 1A 


"JAIL 30 7 1 13th May 1728. VOIR J. | KSTY 


i 
43 2086 


T\ ME de; and een of St. Paul, Londen, being ſeiled 1 


eee 


Fellows.and Scholae 3 the ſaid college, . e br, Na them 


of che Doctors Society, and by their foundation, of the, lame 


heculty; and the Society of Doctors being removed from. P Ger 
Vor. III. 5 G de n 
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| moſter-row, where, they formerly had been, into Mangyyy: 
and intending to fix, the ſociety there; it Was, agreed, that a u. 


bod leaſe ſhould be made, of the laid houſe-and-premiſſeg;,,; 


1 


19 11997 1 Hire 1 2101 2 1 50 DAR sd bn; 
© acrordioghy on the 2d of Fel- Aury, 156% the Dez w 


Chapter of St. Paul, as well in conſideration of the great ru 


and decay of the ſaid houſe and premiſes; and of the 5 

charges to be expended by the Maſter, Fellows and Skit 
and their ſucceſſors, in new building divets apartmen tb ther 
as alſo for that the Advocates and Doctors of "the Arehes 


London, and others of that Society, learned men or Oradune, 


of the univerſities ſhould inhabit therein, and for other . 


ſiderations, did leaſe the ſaid houſe and premiſſes to the fi 
Maſter, Fellows and Scholars of Trinity Hall for g yes x 
5 I. 8c. per ann. to commence from the end of Sir Thiny 


Pope leaſe; with an expreſs covenant from the ſaid Maſte, 
Fellows and Scholars, with the Dean and Chapter and their fre. 
cCeſſors, that the ſaid meſſuage and gardens ſhould be oveupirl 


7 


by the: ſaid Advocates and Doctors; and the Maſter of Pj 
Hall, for the time being, was to have an CIR therein," 


att 54 divod! 
And the Dean and Chapter thereby covenanted. that if ti 


1 Maſter, Fellows and Scholars of Trinity Hall, . their ſaccelon 
get or aſſigns, ſhould, at any time during the ſaid term of gg your 


of ter to ſurrender the faid leaſe ; that then, upon , reaſonabl 


requeſt, the Dean and Chapter, or their ſucceſſors, ſhould nuke 


to the ſaid Maſter, Fellows and Scholars, or their ſucceliar, 


£ another New leaſe of the premiſſes, for the ine of 201. Jer the nut 


ber of fo many years, and with all and ſingular the ſame covenal 


oe ond, conditions contained in this te leaſe. And the Maſter, Fella 
wy Scholars covenanted with the Dean and Chapter, and thi 


2 ſucceſſors, that the Maſter, Fellows and Scholars ſhould jy 


85, per ann, to the Dean and Chapter during the term in dt 


Thomas Pope's leaſe; and that the Maſter, Fellows and Scholars 


or «their. ſucceſſors} ſhould: not at any time thereafter! wed 0 


alienate the leaſe to any other than to the whole company 0 


Advacates and Doctors of the Arches and others of n 


to be uſed as aforeſaid, and not otherwiſe, without the *r 


conſent of the Dean and Chapter, or their ſucceflors, fut bu 


in writing. And that whenſoever thereafter, as well during i 
aid, term of 50, as the term of 99 years, the Dean and Chapt 
or their ſucceſſors, ſhould happen to have need of any 


0 


Sales tincparHament. 


grnleiee in any cauſe or queſtion concerning the eccleſiaſtical ' 
laws of this realm, that then the Advocates or Doctors of the 
Arches, on reaſonable requeſt from time to time by the Dean 
and Chapter and their ſucceſſors, ſhould freely give their beſt 
advice and couneil to em, in every ſuch matter or queſtion. 


111 


In the 13th 1 Elis. an act of Baaliament was made, whereby 
after reciting, that long and / unteaſonable leaſes made by Col- 
leges, Deans and Chapters, Parſons, Vicars, and others having 
ſpiritual promotions, were the chiefeſt cauſes of the dilapida- 
tions and decay of all ſpiritual livings and hoſpitality,” and the 
utter impoveriſhing of all ſucceſſors, incumbents of the ſame ; 
it was enacted, that from thenceforth, all leaſes, gifts, grants, 
feoffments, conveyances or eſtates, to be made, had, done or 
ſuffered, by any Maſter and Fellows of any college, Dean and 
Chapter of any cathedral or collegiate church, &c..of any houſes, 
lands, or other hereditaments, being any parcel of the poſſeſſions 
of avy ſuch college, cathedral church, Ge. to any perſotv or 
perſons, bodies politic or corporate, (other than for the term 
of 21 years, or three lives, from the time any ſuch leaſe or grant 
ſhould be made or granted, whereupon the accuſtomed early 
refit, or more, ſhould be reſerved and made payable yearly, dur- 
ing the ſaid term) ſhould be utterly void and of none effect, to 
al intents, conſtructions and purpoſes, any law, cuſtom or 
ulage to the contrary notwithſtanding. — Then follows a pro- 
viſo in theſe words, viz. © That this act ſhall not extend to 


heretofore made, or by reaſon of any covenant or condition 
contained in any leaſe heretofore made, and now continuing; 
bay 1 0 that the leaſe to be made do not contain more years, than the 
* refidue of the years of the former leaſe now continuing ſhall be, 
at the time of fuch leaſe hereafter to be made, . nor " any leſs AK rent 
"than 7s referved i in the Jaid ener, le. 


* „ 
, >» kX" 


aolinacied: act was unde in the 14th of gs ut was 
enacted, that the former act, or any thing therein contained, 


ſhould not extend to any grant or leaſe of any houſes belong- 
ang to any perſons, or bodies politic or corporate, ſituate in 


3 of any of them, or to any grounds thereto belonging; 
ut that all ſuch houſes and grounds might be granted and de- 
miſed, as by the laws of this realm, and the ſeveral ſtatutes of 


the 


n 


* any leaſe hereafter to be made, upon ſurrender of any leaſe | 


any City, borough, town corporate or market town, or the ſub- 


. = 
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| and a fine thereof paid, the ſame ſhould be renewed at the 
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the colleges, cathþfir8l tlinretich aud hoſpitali they might har 
been before the making of the ſaid ſtatute: Provided, that os 
leaſe ſhould be made by force of this act in reverſion, not with... 


out reſerving the accuſtomed yearly rent at the leaſt, not with. 


out charging the leſſee with the reparation, nor for any ny 
term than 40 years at the moſt. 


In May, 1656, a bill in Chancery was exhibited by the 
Doctors in Commons againſt the Maſter, Fellows and Scholars, 
of Trmity Hall, and others, for eſtabliſhing. and ſettling the; 
truſt of the ſaid leaſe for 99 years, dated the 2d of Februar,” 
1567, and to be quieted in poſſeſſion ; the. college pretending, . 
that the ſame was not taken in truſt for the Society of Dogon, 


but in their own right. ee 


'P Oft 0 
This cauſe being at iſſue, was ſeveral times heard; and x 


by two ſeveral orders, dated the 13th of Fuly, PP 1 


17th of May, 1664, the matters were referred to Mr. Serjeant 
Shun and Sir, Jeffery Palmer. . 


. * . 
. — % - - * 16 1 
. g * 0 * 0 1 


Purſuant to theſe LES the referees on the rath of Janin, 
1664, made their certificate; and thereby, inter alia, appointed, 
that thoſe Doctors who had leaſes of chambers from the college, 
might, on demand, renew the ſame, under the ſame rents then 
paid, for 21 years, without fine; and that thoſe who had no 
leafes, -and were in poſſeſſion, with the conſent of the Doctor 
Society, might take leaſes without fine ſor 21 years; and that 
when'the leaſe from the Dean and Chapter came to be renewel, 


charge of the college, with the ſame qualified truſt, under the 


fame covenants and agreements as contained in the ſaid leaſe l 


February, 1 567, and ſubject to the performance of the ſeven 
particulars therein agreed; and that on the grant of any, leak 


by the college, to any new comer in, a fine ſhould be paid {0 


the college, n6t exceedin gone year 's rent; and therefore, when 


the leaſe of the Dean and Chapter ſhould be renewed, no greater 


rents ſhould be reſerved on the chambers than were then 


payable, nor greater fines than as aforeſaid ; and that the Dor · 


tors who outlived arly leaſe for 21 years, might renew without 
fine.--And by ſeveral orders of the Court, this certificate v 
e confirmed, | | 

3 0 Sk | | FELL 590 a 
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In September, 1666, the fire of London happened, and tbe 
cid houſe called Doctors Commons was burnt ; whereupon, by an; 1728, 
ander of the King in Council, dated the 5th of October follow- 
ing the Doctors removed to Exeter houſe, to keep their Courts 
there. . N N 


By an act of Parliament, 19 Car. II. intitled, An act for 
eredting a Judicature, for determination of differences touching 
bouſes burnt or demoliſhed by reaſon of the late fire; the aid 
court of Judicature was impowered, where they ſhould think 
it convenient, to order new leaſes, not exceeding 40 years, to 
de made of any of the premiſſes.— And by an additional act, 
22 Car. II. it was enacted, That the ſaid term of 40 years 
ſhould not be added to any term öf years in being, ſo as to 
make the whole term exceed the number of 60 years, by any 
decree to be made by virtue of this, or the former 1 


14 


5 
- etc 
— 22 — —-—-— —— — — 


In 1670, Trinity Hall petitioned the Judges of this Court 
of Judicature, which ſat at C/ifford's Inn, complaining, that 
the Doctors refuſed to build, or ſurrender up their leaſes; and 
praying, that the Dean and Chapter and the Doctors might con- 
tribute towards the building. And the Dean and Chapter alſo 
petitioned the ſame Court, taking notice of the ſaid leaſe fer 
90 years, and that there were about 46 years to come therein; 
that the promotion of trade and dealing about, Doctor: Commonc, . 
chiefly depended on that Society, and the perſons reſorting, to, | 
them and their Courts, and that the building was negle&ged; | 
and therefore prayed, that the College and Society of Doctors | 
might appear, and that directions might be given for the fur- 
terance of the building. bow: onda ped 


1 \ 4 
TE Na“) 


On the 1ſt of December, 1670, theſe petitions were heard 3 
and it was thereupon decreed, that the term then, to come in 
the leaſe of the 24 of February, 1 567, ſhould be made up to 
bo years ; and that the Dean and Chapter, on ſurrender of that 
leaſe, ſhould make to Trinity Hall a new one for 60 years, from 
Michaelmas, 1670, under the yearly rent of 5/. 85. but without 
any fine; and that after the expiration of the 60 years, the 
covenants in the leaſe then in being might be reſumed. 


In obedience to this decree, the Dean and Chapter, on the 
2ath of Fehr uary, 1670, made a new leaſe to Trinity Hall for 
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* 60 years robe Abacus, 1670; but no covenant for gt 
a further term of gg years was inſerted therein, nor vere a 


any directions in LO decree Ter that purpole. | 


1 4 
11 


2 bn de 

N e in \ Hilary toning 1725, the appellant wy | 
a bill in Chancery againſt the reſpondents ;- praying, thay te 
might be compelled to make a leaſe to Trinity Hall, upon 0 
terms and conditions mentioned in the leaſe of the 2d cf f. 
bruary, 1567, and for ſuch number of years as Was then 
granted; or if the ſame ſhould not be legal, then fot the term 
of 40 years, and ſo from time to time for ſuch term a8 by * 
they might grant, till it ſhould be made a term or terms fi 

99 years, on payment of a fine of 20/.; and that at the ena 
ſuch new term of 99 years, the leaſe 9 in Ake munter L 
FOOTE from time to time for ever. 

iGO d ο 


The reſpondents, by their anſwer to this? bill, fobmined 10 
" the deen of the Court, whether they were compellalle u 
make any ſuch leaſe or leaſes, or not; and averred they did nt 
"know © or believe, that they or their predeceſſors had ever ha 
the advice of the Doctors freely; but if at any time it had ben 
taken, the ſame acknowledgments had been expected and mu: 
"2s were uſually, made by other perſons, in the like caſes- 


0 fy 10 it 


88 The cauſe” was firſt heard on the 4th of Auguſt, | 1726, ben 
p me Lord Chancellor King; when his Lordſhip was. pleaſed u 


declare, that he would hear it argued again, and ee then be 
| ho by ſome of the Judges. 


4 
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\ Accordingly; on the 16th of November Abel the cak 
was again heard before the Lord Chancellor, aſſiſted by th 
Lord Chief Juſtice Raymond, the Maſter of the Rolls, and Mt 
Juſtice Price; and having taken time to conſider till the 130 
of March, they then delivered their opinions /eriatim; whet, 
upon the concurrent opinion of the Lord Chancellor, the Lon 
1 Chief Juſtice, and Mr. Juſtice Price, (the Maſter of the Rdb 
difſenting) the Court declared, that the appellants were 00 
1 entitled to any relief, either in law or equity, and therelor 
? HIFOIAET the _ „ 


5 15484 50 Home : 


C. Talbot. 8 From this decree the appel be and onthe 
T Lutwyche. half it was. contended,” that by the covenants in the elle d 


February, 1 567, for the Dean and Cliaptct and their ecke 
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TIES 


Cafes in Parliament, 


on requeſt, to grant a new Wfa for 99 years to the Maſter, 


Fellows and Scholars, and their ſucceſſors, for a certain fine of 
ol. and for them not to aſſign or alienate the leaſe to any other 
than the whole company of Advocates and Doctors of the Arches 
and their ſociety, without the- expreſs conſent of the Dean and 

Chapter, and their ſucceſſors, in writing; it was plain, that a 
fixed and permanent place was intended by all the parties; to 
de provided for the appellants to reſide in and keep their Courts; 
and that the continuance thereof, was not to depend ſingly upon 
the pleaſure of the Dean and Chapter. That theſe covenants, 
at the time of executing the leaſe, were certainly binding both 


conſiderations, namely, the great decay and ruin of the premiſſes, 
and the great charges of rebuilding the ſame; and as the appel- 
lants were obliged by covenant to ſettle there, which, would 
be of great advantage to the Dean and Chapter, who were 
owners of a large eſtate in houſes in that neighbourhood; the 
appellants were thereby, and by the fine and rent to be Paid, 


rebuilding and other improvements, become purchaſors of the 
benefit of the covenant for renewal. That covenants and agree- 
ments entered into for a valuable conſideration, were conſidered 
in equity as performed; and tho' no legal eſtate paſſes by them, 
before they are carried into execution by proper conveyances, 
yet the equitable intereſt of the covenantors is bound from the 
time of their entering into ſuch covenants, and they are from 
thence j in the nature of truſtees for the covenantees. 


It was objected, that by the firſt of the diſabling. Vece. 
the Dean and Chapter could not make any leaſe for more than 
21 years, or three lives; and by the other, they were reſtrained 
from making leaſes for any longer term than 40 years, and that 
only of houſes or grounds fituate in a city, borough o or market 
town: That the covenant in queſtion, being, to grant a term of 
99 years, which by theſe ſtatutes was prohibited, it was there 


eren for 40 years, for that the covenant muſt be taken entire, 
end no breach of this covenant at law gould be aſſigned, for 


"bole was not, Shen no part of it ought to be granted. 


But 


in law and equity; and being made upon the moſt valuable 


by the advice to be given by them to the Dean and Chapter 
when required, and by the great ſums of money laid out in 


lore void ; and that they could not, nor ought to grant a term 


not making a leaſe for any leſs term than 99 years; and ha the 
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viref for 40 years; and ſo roties quoties, till the term coyenanted 


P. Yorke, 
E. Edlin. 


and Sir Feffery Palmer in 1664, which was abſolutely conrmed“ 
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But in anſwer to theſe objeckions, it was ſaid to be a har 
way of reaſoning, that becauſe a perſon was bow pet N 
be prohibited from doing the whole of what he had agreed tp 
do, he therefore ſhould not do what was in his power, and wa 
lawful for him to perform ; or to ſay, that becauſe part gf 

thing was taken away, the whole muſt be ſo too, tho part wa | 
ſtill reſerved; and in truth, ſuch conſtruction and reaſoning © 
were apprehended to be inconſiſtent with the rules of equiy, 
That this covenant for renewal was all along taken to be a 60 | 
and ſubſiſting covenant, even after the ſtatutes were 'made of 
ſo it, appeared, as well from the certificate of Mr, Serjeant 05 0k 


| 


3's) ea, 


'by the, Court of Chancery, as from the decree of | the Court of 
Judicature at Clifford's Inn; wherein it was faid, that affer ie 
60 years term was expired, the covenants in, the leaſe then in © 
being might be reſumed. That as the appellants and thi ' 
truſtees, the college, had performed their part of the agreement,” 
by rebuilding and returning to reſide in their ſeyeral apart 
ments; it was reaſonable that the Dean and Chapter, ſhould he, 


compelled to make ſuch a leaſe as the ſtatutes did not prohibit, 


for was made up. Laſtly, that the leaſe deſired was not within 
any of the cauſes aſſigned in the preamble of the ſtatute, fo 
preventing long and unreaſonable leaſes, which were ſaid to bs. 
the chief cauſes of dilapidations and decay of hoſpitality, and 
utter impoveriſhing of all ſucceſſors ; for this leaſe, was mate, 
on good conſiderations, and therefore not, unreaſonable ;. nd, 
could it be any cauſe of dilapidations with regard to the pt-, 
miſſes demiſed, building being one conſideration thereof, and, 
there being ſufficient proviſion made for keeping the building, 
in repair; neither could it be any impoveriſhment of the ſuc: 
ceſſors, there being more rent made payable than had bert 
before reſerved; and conſidering the value of money when the 
leaſe of 1567 was made, the ſum of 372 J. which had bee. 
ſince laid out in repairs, was apprehended to be more than it 
reverſion or inheritance of the whole eſtate, expectant upon th | 
determination of Hir, Thomas Pope's leaſe, was wortn. 


4 


On the other ſide it was argued, that the Court of ] 5 
which ſat at C/ord's Inn in 1670, had no juriſdiction but t 1155 


of 
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quently were not authoriſed to determine, that the Pa 
an | 
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upter were bound by the covenants in the leaſe of February, RAS,” 
<7 : Neither did that Court take upon them to make any ſuch” 
,rmination - the words in the conclufion of their decree, That 


ge da 10 1: trargh* bett ,onoflos ot eon 
That they were ſo diſcharged, appeared from the ſtatutes 
emſclyes ; by the firſt of which, all leaſes: to be made for 
dove 21 years, or three lives, or of houſes in corporations for above 
0 years, were void. There follows indeed a clauſe in the 
Eliz. by the firſt part of which it is provided, zhat this abt 
all not extend to any leaſe hereafter to be made upon the ſurrender 
ay leaſe heretofore made, or by reaſon of any covenant or con- 
on contained in any leaſe heretofore made; and if the proviſo 
d ſtopped here, it muſt be confeſſed, that a new leaſe to be 
ade upon the ſurrender of a former, or in purſuance of a 
venant contained in a former leaſe, would have been good, 
bw long ſoever the term had been: But then the elauſe goes 
in theſe words, /o that the leaſt to be made do not contain more 
rs, than the reſidue of the years of the former "leaſe: ſhall be, 
tbe tine of the leaſe hereafter to be made. And therefore no | 
le exceeding the refidue of the former can be good, becauſe | 
; whole clauſe taken together, makes good nothing but ſuch 
leaſes made on the ſurrender of old ones, or in purſuance 
covenants or conditions contained in old ones, as do not 
ceed the number of years remaining of the former 


1 ai 0 Ts TX ; : a | 

J nit may be objected, that this is a ſuperfluous clauſe," 
7 ian thrown'intp the ſtatute; and therefore no ſtteſs is 
} © laid upon it: For to what purpoſe ſhould they give leave 


maße new leaſes oh the ſutrendet of old ones, or in pur- 


. Vo 
ur. 51 ſuance 
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ſuance of covenants contained in old ones, for the remainder q 
the term of the old ones, and no longer? And why migbt 1 
the tenants as- well keep their old leaſe s? 1 


To this it may be anſwered, that the Legiſlature confers 
that many of the old leaſes which had been made for a Mint 
conſideration, might be defective ; that if the leſſees had ge. 
ſion to ſell them, the purchaſors might be deſirous, or obige 
by clauſes in the old leaſes, to take new. ones in their ont 
names, or for other reaſons it might be proper to renewthen 
before they were expired: In which caſes, the leſſors, hover 
willing, could not have granted new leaſes to continue for th 
remainder of the old ones, upon a ſurrender of them; got hin 
been compelled to do it, if unwilling, by virtue of amy con 
nant or condition for that purpoſe contained in the old oa, 
they exceeded the term limited by this act; but the new leit 
would have been void by the enacting part of the flatut: 
The Legiſlature therefore had ſuch regard to leaſes, which ver 
actually executed before the making of this act, that they nc 
only took care to prevent ſuch leaſes from being affected by the 
_ enacting part; but added this clauſe on purpoſe to mike go 

_ ſuch leaſes, as the parties intereſted ſhould be deſirous of, mii 
_ ing, in the room of ſuch parts of the old term as ſhould 
then unexpired. But as to leaſes to be made, exceeding tix 

remainder of the old ones, tho' in purſuance of covenants tht: 

in contained; they thought fit, for the public good, to ma 
all ſuch leaſes void, and ſo diſcharge the covenants for graniit 
them. Neither is this clauſe inadyertently drawn; for whe 
conſiders it, will ſee it is penned with great care, to pin 

the inconveniencies of ſuch leaſes, as are contended for by r 
preſent appellants. In the latter of theſe ſtatutes, there 5 
proviſo to ſave any ſuch leaſe at all: But as all the fat 

relating to eccleſiaſtical leaſes, are to be pong and explain 
by one another, and as this ſtatute - of the 14th was, but? 

appendix to that of the 13th E/iz. the omiſſion of this po 

might. not, perhaps, be thought of any weight either 9 
However, if the latter ſtatute ſhould be conſidered as indepe 

dent of the former, yet it would be a ſtrange inference, y 
| becauſe the, makers of it had ſaved no ſort of leaſes out ot ; 
enacting part, they therefore intended to fave all. But ; 
- contrary. inference ſeems rational enough, that they 89% a 


ed that clauſe, which the year before they had inſerted * 
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farmer act, that then lay before them to be altered and enlarged ; 
pecauſe they intended to ſave none ſo far, as to ſuffer any leaſe 
to be made for more than 40 years, the term allowed by the 
latter act, that being itſelf a long term. So that whether the 
ſtatutes were to be conſidered fingly, or together, it would be 
a vain thing to grant a leaſe for 99 years, which would be in- 
effectual when made. —And as to leaſes for 40 years to 40 years, 
till it ſhould be made up 99 years, it was conceived a Court of 
Equity would never decree fo plain an evaſion of any law; for 
that would be the ſame thing in effect, as a. ſingle leaſe for 
90 years, and would as effectually defeat the remedy intended 
by theſe ſtatutes. And ſhould the reſpondents be ordered to 
make ſuch leaſes, this would be a declaration that they might 
be made conſiſtently with law; a declaration of the higheſt ill 
conſequence, as it would be an intimation to all the churches 
and colleges in England, to evade the ſtatutes and defeat the 
remedy deſigned by them, in the ſame way. But further, 
ſhould the reſpondents be directed to make a leaſe for 40 years, 
with a covenant to grant another at the expiration of -it for the 
fame term; ſuch a covenant would be void by the ſtatute of 
the 18 E/iz. which enacts, © That all leaſes to be made of 
« eccleſiaſtical poſſeſſions, whereof any former leaſe is in 
« being, not to be ended within three years, ſhall be void; 


and that all covenants for making ſuch leaſes, ' ſhall be 
© alſo void.” | 


The reſpondents however, were willing to treat with the 


Doctors for a ſingle leaſe of 40 years, without any covenant of 
1cnewal to be inſerted in it; but it was apprehended, that they 
were no way obliged to grant even ſuch a leaſe, upon the foot of 
the covenant in the old leaſe of 1 567. For that being a covenant 


to make a leaſe of 99 years, for a fine of 20/. and under a 


reſcrved rent of 51. 85, with a clauſe in it for renewal ; and it 


having become impoſſible by means of theſe ſtatutes, to make a 
leafe either for ſo long a term, or with a clauſe of renewal ; it 
Was apprehended, that the reſpondents were not by law obliged 


iv make any other leaſe, either for the ſame, or any other fine 


or rent, fince that would not be the leaſe which their predeceſ- 
ſors covenanted to make, and they could not be bound to do 
what their predeceſſors did not covenant ſhould be done : For 
it was conceived to be clear in law, that one entire covenant 
cannot be varied or divided; fo that if it be not good in the 


whole, 
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whole, it cannot be good in any part. And if an action at lu 
were to be brought on this covenant, the breach to be allghed 
muſt be, that the reſpondents had refuſed to make a leaſe for 


99 years, with a clauſe of renewal therein ; and not that "they 


had refuſed to make a leaſe for 40 years, without a clauſe o : 
renewal, ſuch refuſal being no breach of the covenant. It was 
likewiſe worthy conſideration, that long leaſes were no other. 
wiſe the cauſe of dilapidations, or the decay of ſpiritual livings 
and hoſpitality, or the impoveriſhing of ſucceſſors, which were 
the things complained of in the ſtatutes F than as they tied 
them down to ſmall rents, and cut them off from a powex of 
taking reaſonable fines at proper diſtances of time, in propgge, 
tion to the true value of the eſtates demiſed. To prevent. 
which, the Legiſlature enacted, that for the future ng leaſe. 
ſhould be made for any longer terms, than in the ſeveral ada 
are ſpecified; whereby the inconveniencies arifing from, long 
leaſes then in being, or any covenants contained in them, might 
not continue any longer than till ſuch leaſes - were expired: 
But if the . reſpondents ſhould now be decreed. to. grant à 40 
years leaſe, for the fine and rent covenanted by the old leaſe, 
they would then be ſubjected 40 years longer, to the ſame incor. 
veniencies from which the Legiſlature intended to relieve them, 
upon the expiration of ſuch leaſes. And ſhould the Doctors, 
upon the expiration of that leaſe, apply to the Court of Chan- 
cery for another upon the ſame terms, the decree might be 
offered as a precedent for granting it, and ſo on for ever, at the 
expiration of each reſpective leaſe: By which means, Courts 
of Equity would be made ſubſervient to the evaſion of the 
above mentioned ſtatutes, and to the perpetuating upon the 
reſpondents and their ſucceſſors, the inconveniencies from which 
the Legiſlature. intended they ſhould. at this period of time be 
delivered. And tho' it muſt be admitted, that this leaſe and 
<ovenant were, at the time of their being made, good in law, 
churches and colleges: having the fee-ſimple in them by the 
common law, and not being reſtrained before theſe difabling 
ſtatutes, from diſpoſing of, and even alienating their poſſeſſions 
as they thought proper; yet ſuch long leaſes, which by theſe 
Natutes are declared to be unreaſonable and of very ill conſe- 
quence, moſt certainly were ſo before they were prohibited: 
For it muſt be allowed, that the original founders intended, 
that the members for the time being, ſhould enjoy only the 
revenues ariſing from their benefactions, during their con- 

1 tinuance 
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tnuance in theſe colleges, &c. and tranſmit them to their 
ſuccefſors without diminution: And therefore, for the then 
Dean and Chapter to grant ſo long a leaſe, under ſo ſmall a 
reſerved rent, and to oblige their ſucceſſors to renew at the 
end of it for ſo trifling a fine, ſeemed not to have been conſiſtent 
with their truſt;“ and if the leſſees were without remedy at 
law, it was ſubmitted, whether a Court of Equity ought, in 


ſuch a caſe, to give any extraordinary aſſiſtance beyond what the 
rules of law will allow. 


Ar Tx hearing counſel on this appeal, on Saturday the 11th 
of May, 1728, it was ODRDERED, that the Judges ſhould, on 
Monday next, deliver their opinions ſeriatim, on the following 
point; vis. Whether, conſiſtently with the ſeveral reſtraining 


« ſtatutes inſiſted on at the bar, any and what obligation lies on 


« the Dean and Chapter of St. Paul, from the < covenant now 
66: in diſpute.” 


Areonvinety/ on the 13th all the Judges attended; and 
having delivered their opinions ſeriatim, upon the queſtion 
propoſed, it was ORDERED and ADJUDGED, that the decree 


complained of ſhould be reverſed ; and that the reſpondents 


the Dean and Chapter ſhould, on the ſurrender or determination 
of the preſent leaſe in being, dated the 2oth of February, 1670, 
make a new leaſe to the Maſter, Fellows and Scholars of 
Trinity Hall in Cambridge, for 40 years, for a fine of 20/7. and 
under the ancient rents, with the covenants and conditions 
in the old leaſe contained, except the covenant for renewal ; 


_ — : — — — 


which leaſe for 40 years was to be accepted by Trinity Hall. 


ſubject to the ſame qualified truſts to which the preſent leaſe 


was ſubject: And that the Court of Chancery ſhould cauſe this 
order and judgment to be put in execution accordingly. 


Dn 


. 


* It was an allowed cauſe of e e if an Abbot Nieved the poſſeſſions 
of his Houſe, 2 Roll's ab, 222. | 
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a e and William Seewege, i e n 
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15th May, 1728. 
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* 5 Qua ſettlement dated the zoth py yuh, : 30 Car 
Ed. ab. . D between Edward Glegg and Judith his wife, Ga W N 
3 afterwards Sir William Glegg their ſon, of the firſt part, öl 
Robert Cotton and other truſtees of the ſecond part, and Sit 
Thomas Mainwaring and John Lacon, Eſq; of the thitd dart, 
in conſideration of a marriage had between the ſaid Millan 
Glegg and Elizabeth his wife, and in performance of articles 
made before the marriage; it was agreed, that common tome. 
ries ſhould be ſuffered of all the premiſſes therein mentioned; 


the uſes whereof were declared to be — As to the premilſes, in 
the city of Cheſter, or the liberties thereof, to the i of 
Wiltam Glegg and Elizabeth his wife, and the ſarvivor tor ite, | 
in part of Eligabeth's jointure; and as to Houſe-Penſby cum Hen y 
in traſt, that William Glegg and Elizabeth and the ſurvivor of 
them, in full of Eliaabeth's jointure, and in bar of her doe, | 
ſhould receive thereout the yearly rent of 201. with a power of 
diſtrefs': And as to part of Gayton demeſne, in truſt chat the 
faid Judith, if The ſurvived Edward Glegg her huſband, ould 
receive thereout 607. per ann. for her jointure, and in bar of 
her dower, with a power of diſtreſs: And as to Houſe-Penſh, 
ſubject to the ſaid rents and power of diſtreſs, and all the reſt 
of the premiſſes whereof" no uſe was before limited, except 
Elizabeth's jointure, to the uſe of Edward Glegg for life, ſani 
waſte ; remainder to V illiam Glegg for life, fans waſte ; then to 
Mainwaring and Lacon for « 99 years; remainder to truſtees and 
their heirs to preſerve contingent remainders; remainder, to the 
uſe of the firſt and every other ſcn of he ed William, and 
Elizabeth Clegg. in tail general; remainder to Edward Gl. 0 
and the heirs- male of his body; remainder to the right. of il 
of Edward ' Glegy i in tee. With a power for Williem Glegg 
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he ſhould have two or more iſſue male by Elizabeth his wife RI" 
that ſhould ſurvive him, to charge. any part of the premiſſes. 
except the lands charged with the ſeveral rent- charges, and the 
jointure lands limited to Elizabetb, with an annuity not exceed- 
ing gol. per ann. to the ſecond ſon, if but one; but if two or 
more younger ſons, with any ſum not exceeding 307 a- piece per 
ann. with power of diſtreſs. And the truſts of the term of 99 years 
were, that if V ihian Glegg had two or more daughters, to raiſe 
out of the rents, iſſues and profits 2000 J. to be equally divided 
mongſt them, payable at 18, or marriage; with maintenance in 
the mean time, after the death of Elizabeth. 


lian Glegg bad two fans; Robert and the in Wi ual 
and, three daughters, Elizabeth, Mary, and the appellant Grace; 
the two, firſt received their ſhares of the 20007. but Grace did not 
receiye eg reads af 6661. 1 30. 44. and there r due to. __ 


37 


„ins t 181161 aN 
By ee articles dated the 24th of PUR rr, n 
the faid Robert Glegg of the firſt part, the reſpondent Jullona 
of the ſecond part, Sir. Richard Newdigate, Bart. her. brother, 
ind the reſpondent. William Stevens and the appellant, Wulliam 
of the third parts reciting a marriage intended between Robert 
Clegg and Juliana, and that ſhe was entitled to 5000 J. portion, 
whereof Robert. Glegg was to have 48001. and ee 
remaining 2001. for her own uſe; in confideration thereof, 
Rebert  Glegs covenanted with Sir Richard Neudigate and the 
reſpondent Stevens and the appellant Witham, in nine months, 
by ſuch conveyance as the counſel of Sir Richard ſhould: adviſe; 
to convey to him and Stevens and their heirs, or ſuch other 
perſons as ſhould be thought meet, the manor of Gaytan and 
Ul his lands, Sc. in Gayton, the manor of, Penſoy with its 
rights, & Ec. and all his lands in Che/ter and Flint, mec Lady 0 
6488 5 jointure, to the following uſes, pig. , Ai” 


That the appellant William ſh6uld 88 a rente barge of EE 4 "OY 
fer ann. for life, tax free, out of all the premiſſe 8. not limited 
n jointure to the reſpondent Juliana, payable, at Keen and 
Michaelnas, with a power of diſtreſs; and AS to al | the reſt of 
the ſaid 1 manors, lands, &c. to the aſe of Robert Clas for life, 
eng waſte ; remainder to truſtees to preſerve contingent remain- 
lers; and after His deceaſe, as to the manor of Penſby and a 


farm 


— 2p ˖ ˖——— 


I Eckes in 4Partt amen. 
— fam in Gaytoh, which are therein mentioned to be, ofi-the 


1755 yearly value of "$667; to the uſe of the reſpondent Jul of. 
hn life, for her j jointure and in bar of her dower ; 74 x 


the intent, that a competent patt of the premiſſes not ho 
in jointure to the reſpondent: Fuliona, ſnould be; limi wited to 
truſtees' for 200 years, to commence from Roberg Clegg Aicha, 
on truſt to raiſe 3000 J. for portions for the daughters. ef that 
marriage, with ſuch maintenance as: ſhould. «bei, thoug] Bf ft 
Reruinder to the firſt and every other ſonzel Robert Ogg in 
tail male; remainder to Robert Glegg and the heics Male of . 
body; remainder to the appellant Milliam Gigagg and, the Mig 
: male of his body; remainder to the right heirs of, Roher Lex 
in fee, — With a power to leaſe any part of) the Premiſles for 
21 years at the then rents; and a covenant aha, cha promiſe 
were free from ineumbrances, except Lady Gg dyiptyre, 
the 501. er ann. to the appellant J/illiamitfor! life, And the 
al 2000“. for Robert Glegs' s filters portions g W,).thi other pſyal 
covenants. And it was thereby. agreed, that it ſhould hg W. 
p | ful by any writing under the hands and ſeals; of Rabert ar 
Juliand, Sir Richard Nenwdigate, Stevens and William \ Glee, 
x A not otherwiſe,” to make any additions or alterations in the 


aid marriage Ettlement, as they ſhould think fit. 


»IRJJ JJ 


The marriage was afterwards had, and by deeds of leak" and 
releaſe dated the 12th and 13th of July, 1713, between Robert 
Clegg and the reſpondent Juliana of the firſt part, Jobi Gg 

and Ricbard Cottingbam of the ſecond part, and Sir 'Rithard 
Newdigate and William Stevens of the third part; after feciting 
the articles, it was agreed, that Robert Glegg and Juliana ſhould 
_— levy ſeveral fines to John Glegg and Cottingbam, of all the 
— Premiſſes in Cheſbire and Flint, to make them tenants 10 the 
_ precipe for ſuffering | ſeveral common recoveries; F the uſes 
©  Whereof were thereby declared as follow, viz. As to Es mManors 
of Nollington and Gayton, with their rights, &c. (Richardſm' 
farm excepted); and all the meſſuages, lands, &c. of Roben 
_- Glegg, in the counties of Cheſter and Flint, to the uſe of Robert 
- -. Glegg: for life, ſans. waſte ; remainder to Newdigate and Steven 
their executors, c. for 200 years; and as for the manor of 
3 Penifby: with its tights, Ge. and Richardſon's farm, With theit 
appurtenances, to the uſe of Robert and Juliana for theit lives 

and the life of the ſurvivor of them, for Fuliand's jointute; 
and as to the premiſſes in eee or elſewhere in the cih 


4 of 


Caſes: in arliament. 

of Cheer, and all the reſidue of the premiſſes, whereof no uſe 
was before declared; to Robert for life ; remainder of the whole 
to ttuſtees to preſerve contingent remainders; remainder to the 
&r{t and every other ſon of Robert Glegg in tail male; remain- 


der to the heirs male of his body; remainder'to the right heirs 


of Robert Glegg in fee. The truſts of the 200 years term 
were declared to be, that in caſe there ſhould be one or more 
daughter or daughters of the marriage at the deceaſe of Robert, 
by ſale or mortgage, or by the rents till ſale, to raiſe portions 
for fach daughter or daughters, viz. if but one, zoool. to be 
paid ker at the. age of 21, or marriage; if two or more, then 
3000 J. to be equally divided between them, at the age of 21 
or marriage; and in caſe any ſuch daughter or daughters ſhould 
die before her or their portion or portions ſhould be payable, 
then the portion of her or them ſo dying, ſhould be paid unto 
and be equally divided amongſt the ſurvivor or ſurvivors, when 
the original portion or portions of ſuch ſurviving daughter or 
daughters ſhould become payable ; and in truſt, out of * 
rents and profits, in the mean time, until ſuch daughters 

tions ſhould become payable, to raiſe and pay ſuch yearly nt 
or ſums for the 'maintenance of ſuch daughter and daughters, 
as Newdigate and Stevens ſhould judge convenient, not exceed- 
ing the intereſt of their reſpective 4 e at 5. yer cent. 

tT 

| In December, 1723, Robert Glegg died, bad ifuc one ſon, 
named Edward, who died on the zoth of March, 1725, and 


two daughters, Juliana, who died on the Lr of N * 5, 
and the reſpondent Mary. 


In December, 1725, the reſpondents — and her LAY 
ter Mary filed their bill againſt the appellants William and Grace 
and the truſtees, ſtating the above articles and ſettlement, and 
praying to have a recompence or ſatisfaction out of that part of 
the eſtate of Robert Glegg, ſettled on the appellant William, for 
the deficiency of her jointure, which, as ſhe alledged, was but 
200/. per ann. and to have the ſame made up to her 5ool. 
ber ann.; and alſo to have 1 50 J. per ann. raiſed for the main- 
tenance of the reſpondent Mary, till her portion of 3ooo/. 
ſhould become payable, - who was then about 14 years of age; 
the truſtees having mate an Ter that Ren: 


Vol. Ih; os end hone gfe ofiieu are ih . The 
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to be limited to the reſpondent 7 aliana fox her Jo1yture,, and | 


6 particular value theſe lands were to be of, not was chert A0 


be referted to 2 Maſter, to examine what was the yearly value 


and aner the ne William . ſhould execute fh; 


Caſe in arliament e 


The appellapt., Milliam, by his anſwer inſiſted, that, bern 
an entire ſtranger to the value of the lands agreed by the ntticle 


tho' theſe lands might be given in as of the value of 300 L We 
ann. yet the articles did not amount to a covenant to- make ⁰ 
the ſame 500 /. per ann.; that the reſpondent E | 
before the execution of the articles, | enquired by her agent "Ry 
the value of the lands intended; to be limited, to: her for] Jointure, 
and. tho' the ſettlement made purſuant to thoſe articles w 
not "made till ſeveral years after the marriage: and no other lands 
were thereby limited for her jointure, but what were mentioned 
in the articles, yet. no notice as taken in the ſettlement af any 


covenant, that they, ſhould. be, of the value of 5 ol. pen um. 
and that. therefore he was, not obliged to make up: the lands to 
be .cool., per ann. And the appellant William likewiſe inſiſted, 
that by the articles there was no expreſs mention of what ſam. 
was to be paid for the maintenance of the reſpondent. Mary, 
nor who, ſhould. ſettle the quantum; and that 601. Fer ann. 
Was. ſutficient. And the appellant Grace inſiſted, that the money 
due, o her for her portion, by virtue of her father FOI c 
and | t xercby charged upon the eſtate, ought: to be paid - 


Ina 4 being joined, and divers witneſſes examined, the an 


came on to be heard before his Honour the Maſter. of the ; Ralls, | E 
on the 28th of June, 1727 3 ; who was pleaſed to declare, . 
the articles imported an agreement to ſettle lands of 500% lb 
per unn. in jointure on the reſpondent Juliana, and that the 
particular lands limited to her, were given in of that yeatly 
valve; and that the appellant William being a party to, and tranſ- 
acting that agreement, ought to be bound thereby, and that 
the Whole eſtate of Robert Glegg, deceaſed, was liable to make 
good che ſaid jointure; and therefore decreed, that it ſhould | 


of the lands mentioned in the jointure deed, and to ſet apart { ſo. 
much more lands as would make them up 500]. per ann.; 
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caſes in Hütltament. 4% 
he tents and ptofits of the other lands, finde the death 'of —— 
Biwart Glegg the ſon; for diſcovery Wherebf, tlie ufüal direc | 
gogs were given. And it was further ordered, that the app l- 
hint Milliam ſhould; out of what, upon the ſaid account, odd : 
;ppear to be in his hands, pay to Juliana what the lands ſettled 
on her in jointure fell ſhort of 500 J. per ann.; and if what ſhould' 
ppear to be in his hands Would not be ſufficient to pay the 3 
reſpondent Fuliana, what the lands ſettled on her had fallen | 
ort of 5001. per ann then the Maſter ſhould compute What 
ns due for the appellant Grace's portion and intereſt, and tax 
het coſts; and on the reſpondent Juliana paying the appellant 
Crate what ſhould be certified due for her portion, intereſt and 
coſts; the faid reſpondent Fuliana was to hold over the estate, 1 
until he ſhould be repaid, with intereſt for the "ſame, together 
with the arrears of her Jointure. And as t6 the reſpotident 
Mary, the Court declared, that the truſtees had a power to 
point what they thought fit, not exceeding the intereſt of the 

3000 /. portion, at 5J. per cent. for her maintenance; and Mey 
having appointed 1 50 J. per ann. his Honout ordered” the fime 
to be paid, until her portion became payable, and then ſlie Was 10 
to be at liberty to apply to have it raiſed ; and if the 30. pe * 
wn. ſhould not be duly paid, then the reſpondents pen 
Julona were to be at liberty to apply to the Court to hayg ga 
receiyer appointed ; and the Maſter was to examine what, w WAS, 
fit to be allowed the reſpondent Juliana for the maintenance 0 
Mary, for the time paſt and to come, and to ſtate the fame, to, 
the Court for further directions; ; and after deduction of what. & 
would be allowed for the reſpondent Mary's maintenance, the 
1501. ber ann. was to be placed out at intereſt, for the benefit 
of the reſpondent Mary, till ſhe attained 21, and then the. lame >, 
was to be paid her; And it was further ordered, that the reſpon- 11 
dents Juliana and Mary ſhould. Pay t the truſtees their coſts. to 

be taxed, and that the appellant, William ſhould, pay the reſpon» 


tents Fuliana and Mary their coſts to be Pts e E 
ſuch coſts as they ſhould pay the truſtees, 5 


8 
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Frem this decree che preſent appeal ay 'br vat all on P. Yorke. 
behalf of the appellant William it Was contended,” that he 1 55 rk Hamil- 
not to have been decreed to make good the jointure 900/. 5 | 
bn. as there was no covenant for that purpbſe,” either i in bs 
BY articles or ſettlement; altho' the Vals intended to be * 
led for the jointure were particularly mentioned in both. 


4 That 


72. 
40 
* 


wr 


„ 


1718. 


—— pay 150 . for the, reſpondent Mary's maintenance, from the 


C. Talbot. 


> — — — — 


T. Lutwyche. ey a purchaſor for a valuable conſideration of her jointure 


eh the appellant William, who was a party to, and exgeuted 


Cafes in partie 11 ment. 


That the appellant William ought not to hoe been Fe to 


death of Edward Glegg her brother, ſhe being then but. 1g year; 
of age, and entitled only to a portion of 1 500 J. as her file. 
Juliana was then living; and tho' the truſtees did make an 

appointment for this purpoſe, yet they had no ſuch Power, by 
the articles, nor was the appellant William any party to tha le 
tlement made after the marriage. That he was decreed. to 
account for the whole profits of the eſtate received ſince the 
death of Edward Glegg, and pay the ſame to the reſpondent 
Juliana, to make up the deficiency of her jointure lands ; altho' 
the ſame was alſo liable to the demands of the appellagt Grace, 
for her portion and intereſt, and to the appellant Millan. 
annuity of 501. per ann. which was excepted both in, the. att 
cles and ſettlement as an incumbrance on the eſtate,——The 
appellant Grace conceived herſelf to be aggrieved by the debtet, 
becauſe there was no abſolute direction that ſhe ſhould be paid 
her principal, intereſt and coſts in a reaſonable time; and alſo, 
becauſe her demands were poſtponed to thoſe of the reſpondents 


e and . altho' ſhe claimed ec a n en. 
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py on ah other ſide it was inſiſted, that the reſpondent I ulian 


lands; and it being expreſſed in the articles, that the, land 
thereby covenanted to be limited in jointure were 5000. fr 
ann. that amounted to an agreement that they were of that 
value, and was a ſufficient foundation for making them, up 

500 J. per ann. out of Robert Glegg's real eftate ; eſpecially 


the articles, and was concerned in the treaty and tranſaction 
touching the ſettlement ; and by means of thoſe articles, became 
entitled to the eſtate of Robert Glegg, without any conſideration 
moving from him, ſubject to the jointure and to the mint: 
nance and portion of the reſpondent Mary. That upon the 
treaty for the marriage, and previous to the execution of the 
articles, it was inſiſted upon, that the portions of the daughters 
on failure of iſſue male, ſhould be the amount of the mothers 
fortune, as in fach' caſes is uſual ; but the reſpondent Jula 
gave way, ſo that only 3000 /. was limited. There being, 
however, both by the articles and ſettlement, a diſcretigna) 


owe in the truſtees to appoint maintenance, not (Exccedin 
| * 


fs aſe S, es, in, Parliament, 


gl. per cent. per ann. for the 3000. portion, they, on conſidering — 
oy the circumſtances" of the cafe,” and that the reſpondent Mary 2 
vas heir at law to Robert Glegg, and would have been entitled to 
* inheritance of the eſtate, if the ſame had not been volun- 
tarily ſettled by him upon the appellant, appointed . the full 
intereſt of the portion for her maintenance: And as ſuch appoint- 
ment was reaſonable, and the truſtees had not exceeded their 
power therein, the directions of the decree touching this main- 
tehante, were very agreeable to equity and juſtice. As to the 
appellant Grace, it Was apprehended that ſhe had no cauſe to 
complain of tlie decree; for whatever demand ſhe ſhould appear 
to have on the eſtate of Robert Glegg, ſhe was to be paid the 
ime, with intereſt and coſts, by the reſpondent Juliana, upon 
alfgnihg her intereſt therein. It was therefore hoped, that the 
deerec would be affirmed, and the appeal diſmiſſed wich: colts. 
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Nie 
Bur, after hearing counſel on this appeal, it was ORDERED Dreses 
and ADJUDGED, | that the decree complained of, ſo far as it . 
concerned the appellants, or either of them, ſhould be reverſed: — PP 
And then the tollowing directions were given,- ce And it i is p. 265. 
«further 0RDERED, that it be and is hereby referred to Mr. 


„ Thurſton, one of the Maſters of the Court of Chancery i in 
* the decree named, to examine what is the yearly value of the 
lands by the marriage articles agreed to be ſettled; and afte r- 
e Wards by the ſettlement made in purſuance thereof, actually 
ſettled upon the reſpondent Juliana, one of the plaintiffs in 
the cauſe, for her Jointure ; and to allot and ſet apart ſo, much 
«of the other lands in the ſaid articles and ſettlement com- 
ptifed, as, together with the, ſaid lands already ſettled, will 
make up an eſtate of cool. per ann. according to the inten- 
tion of the ſaid articles; and that the, appellant Milliam 
«G KE. one of the defendants in the Court, below, do execute 
„proper conveyances, by recovery and othetwiſe as the Maſter 
* ſhall direct, to ſettle ſuch lands ſo to be. allgtted, on the ſaid 
plaintiff Juliana for her life, for her Jaiotyre,, free from all 
: incumbrances by him the ſaid WW. dliam Glegg:s And it is furs 
ther ORDERED, that the ſaid Maſter, do examine how much 
g the plaintiff Juliana hath been damnified,, from the death of 
vp ward Ge gg her ſon, by reaſon of her jointure not) being 
. ' 500l. ber aun. and that the ſame, ea den with 1 the, 
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a « as aforeſaid, be damnified by the deficiency of her jointure of 


fected, be made good to the ſaid Juliana out of che other 
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“lands in the ſaid articles; and ſettlement compriſed, ang pot 
cc ſattled upon her, and out; of the rents and profits thereof, 
„ from the time of the bill exhibited: And it is funther 
©, ORDERED, that the {aid defendant FVilliam Gegg do come to 
an account before the ſaid Maſter, for what he, or any other 
0 perſon for his uſe, hath received by andi out of the rents and 

profits of the ſaid. other lands, ſince the time of tlie, bill 
filed; for the better diſcovery, whereof, the ſaid defendant 
isſupon oath to produce before the ſaid Maſter, all the bagks 
ny of, account, papers and writings, which he has in, his cuſtody | 
or power relating thereto, and is to be examined on jyter-. 
** rogatories, as the ſaid Maſter ſhall direct and in taking of the 
0 ſaid account, the ſaid Maſter is to make unto the ſaid defen- 
4 Aant all juſt allowances: And the ſaid Milliam Glegg ſhall 
te likewiſe come to an account before the ſaid Maſter, for-what 
«© he; or any other perſon for his uſe, hath, received from, the 
ce ſaid ,Robert Glegg, deceaſed, or his order, in part or upon 
e account, of the money for which he contracted (according to 
* the confeſſion in his anſwer) to ſell his annuity of 50 l., her 
„ gxu,. in the articles mentioned, to the faid Robert; for the 
<« better. diſcovery whereof, he the ſaid William Glegg is, to, be 
*« examined upon. interrogatories, as the ſaid Maſter ſhall direct: 
„And in caſe any part of the price of ſuch annuity ſtill remains 
« due and unpaid, the ſaid Villiam Glegg is to be allowed the 
«« ſame, upon the ſaid account, out of the profits ſo as aforeſaid 
« by him received: And it is further ORDERED, that the 
«© defendant William Glegg, out of what ſhall appear to be in 
*© his. hands upon the ſaid account, after juſt allowances. made, 
cc and: deduction. of what remains due to the ſaid William Glegs, 
4 for. the ſale of his ſaid annuity as aforeſaid, do and hall Pay 
„ unto. the faid plaintiff Juliana what ſhe hath been, or ſhall 


La) 


« 500/. per ann, And in caſe what ſhall appear to be in, bis 
hands as aforelaid, ſhall not be ſufficient to pay to the plain- 
« tiff Fuliana, what is decreed to be paid her for the faid; def- 
* CIENCY as aforeſaid, then the Maſter is forthwith to compute 
« what. is due to the appellant Grace Glegg. one other of : the 
hy defendants, for her portion and intereſt; and is to. tax her 6 
«© her, coſts of this ſuit, and appoint a time and place for PAY | 
ment of the. ſame; and upon the plaintiff Juliana paying unto 
the defendant Grace Glegg, what the ſaid, Maſter ſhall, certif} | 


7 10 be duc for her portion, intereſt and coſts as aforeſaid, the 
60 plaintif 
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« plaintiff is to hold over the ſaid eſtate, and have the benefit 
«of the term for ſecuring the ſaid Grace portion, until“ ſhe 


« fall be repaid what ſhe ſhall ſo pay to the defendant Grace, 
« with intereſt for the ſame, to be computed by the ſaid 
« Maſter, together with what ſhall remain unſatisfied for the 
« zrtears of her jbinture as aforeſaid. But in caſe the aid 
Juliana ſhall not think fit to proceed in taking the account 
« of what is due to the ſaid Grace as aforeſaid, or do not pay 
« what ſhall be certified"to'be due to the ſaid Grace, at the time 


« and place appointed by the ſaid Maſter ; then, and in either | 
« of the faid caſes,” the plaintiff's bill, as "againſt the aid 


« defendant Grace Glegg, ſhall, from the time of ſuch default, 
« ſtand abſolutely diſmiſſed out of the ſaid Court of Chancery, 
« with coſts to be taxed by the ſaid Maſter, and paid by the ſaid 
« plaintiff Juliana to the ſaid defendant Grace And as to the 
« reſpondent Mary Glegg, another of the plaintiffs in the ori- 
« ginal bill, it is further ORDERED and decreed; that the ſum 


maintenance, according to the ſaid articles and ſettlement, 
S 


* of Chancery ſhall otherwiſe order; and in caſe the ſame ſhall 


with ſuch coſts as they ſhall pay to the truſtees as aforeſaid. 
And it is further ORDERED, that the Court" of Chancety do 
cauſe this order and judgment to be duly put in execution, 

* Kcording to the intent ther of 15 Ad particular.” IS 
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« of 100 J. per ann. and no more, be allowed and paid for her 


« until her portion ſhall become due; and the fame, with the 
© arrears thereof, ſhall be paid to the hands of the plaintiff | 
Juliana for that purpoſe, ſo long as ſhe ſhall' continue to 
„maintain and provide for the ſaid Mary, or until the Court 


« hot be duly paid, the plaintiffs are to be at tberty to apply | 
to the Court of Chancery to have a receiver appointed of the 
« fad eſtate, or ſuch other method taken as ſhall be juſt; aud 
if any order hath been already made for ſuch receiver,” the 
« ſaid order, ſo far as concerns the railing the ſaid ſum of 1000 | 
per ann. and no more, is to ſtand until the Court of Chan- 
* cery ſhall otherwiſe order: And it is further ORDERED,' that 
* the plaintiffs do pay unto the defendant William "Stevens, 
* one of the truſtees, and unto the repteſentatives of the other 
* defendant Sir Richard Newdigate, deceaſed, another truſtee, 
* their coſts of the ſaid ſuit ! in the Court of Chancery, to be 
taxed by the ſaid Maſter; and that the' defendant William 
Clegg do pay unto the plaintiffs their coſts of the faid ſuit in | 
1 Court of Chancery, to be taxed by the ſaid Maſter, together 5 
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Jobn Carrick; Son a8 Mer of 7 

Errington, deceaſed, Thomas 15 þ e 10 055 
+ raine and Fane his Wie, John Nah 15 e 7 
hoy foo: and Margaret his Wiſe, and bas 

Frances Errington, Spinſter; IC which. 1 79 N a 

ſaid Ann, Fane, Margaret and Nan,“ Reſpond Vcc Ys, 
cet, were the four Siſters and Coßeis “ OY l * 
e Edward Erringion, deceaſed, 7 42 1 oo 
nas Errington, Richard Ridley, 22 od no vub y 
celan ene fan gr er Soul, Wu 52 bas zn bib 
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9 Mod. 33. . Rb Errington, the couſin and heix at ** of Kellen 


Wms. 361. 
* res ack, q Errington, an infant, who was entitled to and in poſſeſſion 


2 Eq. ab. Pp of the eſtate in queſtion, which was an antient family eſtate of 
- * about 400. per ann. did, in the life-time of the infant, by 
0a. 21. 28. 23. ;indenture dated the 15th of October, 1714, Covenant toilfevy'n 


fine of the ſaid eſtate to the reſpondents Ridley and ical 


and their heirs; and by another indenture, dated the 1oth/of 


the ſame month, it was declared and agreed, that the faid fine 


ſhould enure to the uſe of the ſaid Edward Errington for life, 
without impeachment of waſte ; ' remainder to a truſtee and his 
heirs - to preſerve: contingent! uſes; remainder to the firſt and 


other ſons of Edward Errington in tail male; remaindet' to the 
reſpondent Thomas Errington for life, without impeachment of 
waſte; remainder to the truſtee and his heirs, to preſetve con- 
tingent uſes ; remainder to the firſt and other ſons of the reſpon- 
dent Thomas Errington in tail male; remainder to the appellant 
for life, without impeachment of calle" ; with the like remain- 
der to preſerve contingent uſes ; remainder to the firſt and other 


ſons of the appellant i in tail male; with remainder to the fad 


T1? 5 


Edward: Errington in fee. 


4 
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The fine was accordingly levied, and in the year 1916, tgjge 
infant died without iſſue; whereupon the oſtate deſcended to 2 # 
the ſaid Edward Errington, as his heir at law, and he entered 
and became ſeiſed thereof accordingly : But being deſirous to 
ſupply any defect which might be in the faid ſettlement, and 
being indebted to the reſpondent Thomas Errington, the appel- 
lant's uncle, in three ſeveral bonds, one for 1007. another for 
50l. and another for 201. and intereſt; he the ſaid Edward 
Errington, by indentures of leaſe, and releaſe dated the 21ſt.and 
12d of April, 1718, and by fine thereupon levied, in conſidera- 
tion of 200. therein mentioned to be paid to him by the 
reſpondents Ridley and Fenwick, (but which was really the 
money of the reſpondent Thomas Errington then computed to 
be due on the ſaid three bonds) and for other conſiderations, 
did grant and convey the eſtate in queſtion to Riaey and Fenwick 
and their heirs, to the uſe of him the ſaid Edward Errington 
for life; with remainders to his firſt and other ſons in tail male; 
remainder over to Ridley and Fenwick and their heirs, ſubject to 
be charged with ſuch proviſion for the wife, daughters and 
younger children of the ſaid Edward Errington, as therein 
expreſſed. I on. 


4 ; 
. . . 


The reſpondents Ridley and Fenwick, by indenture executed the Dy 
ſme day, but dated the day after, being the 23d of April, 1918; Te 
did declare, that the 2000. mentioned in the ſaid indenture of 
releaſe to be by them paid to the ſaid Edward Errington, for 
the purchaſe of the reverſion and inheritance of the premiſſes, 
was the proper money of the reſpondent Thomas Errington ; and 
hat their names were made uſe of in the ſaid indentures of leaſe” 
nd releaſe, and other conveyances of the premiſfes, from and after 
the death of the ſaid Edward Errington, without iſſue male, and 
able to be charged as therein mentioned, in truſt only. for the 
elpondent Thomas. Errington and his aſſigns for his life, without- 
mpeachment of waſte ; remainder to a truſtee for preſerving 
dontingent remainders; remainder: to the firſt and öther ſons of 
the ſaid Thomas Errington, in tail male; remainder to the 
Ppellant for life, without impeachment of waſte; with the 
"Ke remainder to preſerve contingent uſes; remainder to the 
irt and other ſons of the appellant in tail male; with remainder 
u fee to the laid Edward Errington, 6 
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oh eſtate. ' But itz Michaelmas term, 1/7 1:9, the reſpondents, Cori 
Lorraine and wife, and Robſon and wife, exhibited their il, in 
Chancery againſt-him, and alſo againſt the appellant, andthe 
[reſpondents Ridley, Fenwick, Soulby and Frances Erringtan, and 
others, charging, that the reſpondent Thomas Errington and the 
appellant were papiſts, and therefore by the ſatute/of-the.t1t 


to Colour the ſame; and that the ſaid dedds dsemed' b ire 


this bas ſeveral defendants put in their aber e 


y raine, Margaret Robſon and Frances Errington, were papiſts; | 
that the reſpondent Carr:ict's mother was alſo a papiſt; and that 
Edward Errington was in good health, and of found memo 
and underſtanding at the time of executing the ſaid evnity- 
ances, and well underſtood the contents thereof ; and therefore 
' the eee inſiſted on the benefit of ſuch agar! 


T2] CY p i 


chit ſides, and upon hearing the ſame before the Lord Chan- 
_cellor: Macclesfield, on the 16th of June, 1724 3 his Lordi 
Was plea ſed to declare, that there was a groſs impoſition 
upon the faid Edward Errington, in obtaining the ſaid deed of 
ſettlement from him, and that the perſon Wo obtained the 


ö Pty his Lordſhip ordered, that it ſhould be referred to 
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In; September, 71:9, Eduard Errington died without, iſle, 
pd. thereupon the reſpondent Thomas Errington entered, on the 


and 12th of William III. were diſabled to:take-by Purchaſe, 
any intereſt in lands: That Edward Errington was infirm and 
| Weak in body and mind, and not ſenfible When he ect the 
dad ſeveral conveyances; that the 2007: "ebafide ratitnHibhey 
was not paid, but inſerted only in the ſald ndentazeboplide; 


been gained by fraud or impoſition: And therefore the bil 
Prayed, that the Plaintiffs might be put into Poſſeſſion of the 


| premiſſes,, or. at. leaſt, that they might be at liberty to try 
130 title at law, without beipg ee by the : deeds ef 
0 


riß, 1 18. 
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"the" dppellant by his anſwer, denied that he was à priſt/'o 
that he ever profeſſed. the popiſh religion; but ſaid! he*%is a 
" Proteſtant,” Wicht ebmmunien of the eee vf Englumd is by 
law eſtabliſned: And inſiſted, that the reſpondents Jane Lx 


0 491911 b 
+ The cauſe being. at t Me, divers witneſſes were pk a 


ſame ought not:to: have any benefit thereby: But to the end ike 
whole caſe might be before the Court before further judgment 


Ur. Bennett « one of the Maſters of the Court, to e 
Har 5 | "COT VV Jes 
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e when the ſaid deed and the ſaid declaration of truſt from tjße 
telpondents Ridley and Fenwic were executed, as alſo to enquire 5 
what was the con ſideration of the two bonds for 100“. and pol. 
entered into by Eduard Errington to the reſpondent Thomas 
Ptrington, and to ſtate theſe ſeveral matters ſpecially to the 
Court; and after the Maſter ſhould have made his report, the 

cauſe was to come on again for the further direction of the 
Coutt: And in the mean time, it was e to the Master to 

appoint a r reciver elde 928 u e 21 Dis 


| © oe? 1 (? (fk? 


The Maſter 8 a receiver Wen and by his report 
ted, the ßth of February, 1725, certified, that the execution 
of the deeds of leaſe and releaſe and declaration of truſt, and 


the payment of the conſideration money of 15 ſaid two honds, 
Lett proved, before, him. 
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kus cauſe \ coming to be heard on the Maſter's 8 report before 


| the Lo ord Chancellor King, on the 17th of June, 1 726, his 


1 


? Lordſhip | was ' pleaſed to declare, that it Having dell, alre eady 


declared upon the former hearing, that there was a groſs impo- 
ſition on Edward Errington, i in obtaining the deed of ſettlement, 
and that the perſon who obtained the ſame ought to, have; no 
benefit thereby, the Court could not then enter into the matter 
of fraud; but that the ſaid deed of ſettlement ought to he taken 
to have been fraudulently obtained, according as; was declared 
in the ſaid order; and did therefore decree, that the ſaid ſettle- 
ment ſhould be delivered up to the plaintiffs to be cancelled ; 
and it was referred to the Maſter, to take an account of. the 
profits of the eſtate in queſtion, received by the reſpondent 
| Thomas Errington, ſince the death of the ſaid Edward Erring- 
ton, diſcounting. thereout what. was due to him for. pringipal 
and intereſt on the ſaid three bonds, and thereupon the ſaid 
bonds were to be delivered up”: And the ſurplus of the ſaid 
profits was to be divided into four parts, and the reſpondents 
the coheirs of Edward Err ington, were, each of them to have 
one fourth part; and the receiver of the eſtate was to account 
before the Maſter, and pay the money in his hands in like 
manner, and deliver poſſeſſion: of the eſtate to the ſaid coheits, 
and the tenants were'to attorn and pay theio rents accordingly. 


, 4: ot s . 


The e ind "the reſpondent T ey, . con: 
caving, themſelyes agorieved by the ſaid orders of the 16th of 


ſine 17 ½ , and 17th of June, 1720, petitioned for a rehear- 
8 ing 


0 


P. Vorke. 


W. Lee. 


hands in like manner; and he was likewiſe to deliver poſſeſſion 
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ing of the cauſe ; which being granted, the ſame was teheat 
on the '12th of November, 1726, when his Lordſhip ordered, 
that both the ſaid former orders ſhould be reverſed; 380 
declared, that he ſaw no cauſe to ſet aſide "the fettlement niade 
by Edward Errington ; but that the reſpondent Thorns Ef. 
ton, to whom a truſt for life was limited for his benefit, being 
a perſon profeſſing the popiſh religion, the truſt was void by 
the ſtatute of the 11th and 12th of William III. and that 
during his life, the plaintiffs and the defendant France; Erting. 
ton, the coheirs of the ſaid Edward Errington, were entitled 
to the rents and profits of the eſtate from the death of Ezeri 
Errington; and therefore referred it to the Maſter, to take tn 
account of the profits of the eſtate received by the reſpondent 
Thomas Errington, fince the death of Edward; aud what the 
Maſter ſhould certify to be remaining in his hands, after all 
juſt allowances, was to be paid by him to the reſpondents the 
coheirs of Edward Errington, viz. to each a fourth part thereof, 
and the receiver was alſo to account and pay the. rents in his 


of the eſtate to the ſaid reſpondents the coheirs, and the tenants 
were to attorn and pay their rents to them. 


From that part of this decree which directed poſſeſſion of the 
eſtate to be delivered, and the profits to be accounted for to 
the coheirs, during the life of the reſpondent Thomas Errington, 
the preſent appeal was brought ; and on behalf of the appel- 
lant it was contended, that Edward Errington having by the 
ſettlements conveyed away the whole eſtate, ſubject to the uſes 
and truſts expreſſly declared, his heirs at law were thereby 
excluded from having any benefit of this eſtate, till after all 
the particular intermediate uſes were ſpent ; and therefore to 
raiſe a truſt by implication in favour of the heirs at law, 
during the life of the reſpondent Thomas Errington, out of the 
ſuppoſed eſtate of Soulby the truſtee to preſerve the contingent 
uſes, was to give them a preference to the particular uſes to 
which they were expreſſly poſtponed by Edward Errington the 
granfor, who had an abſolute power over the eſtate. That 
where an eſtate is limited to a perſon incapable of taking, the 
next remainder ought according to the rules of law to take 
place immediaebyz and conſequently, Thomas Errington being 
incapable to take by the act of 11 & 12 Vill. III. and having 
no iſſue, the appellant Was entitled to be let into the pefcep:- 

4 tion 
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ton af the profits immediately upon the death of Edward Er- 
rington without iſſue, there being no intervening equitable | 
eſtate to prevent him. For though the legal eſtate ſhould be 


taken. to. be in Soulby to preſerye the contingent uſes, which 
poſſibly might never ariſe, yet ſince the truſts annexed to that 
late were void to all other pyrpoſes, it , ought not to be any 
impediment to the appellant's enjoying the benefit of the eſtate ; 
nor have any farther, effect, than to preſerve the legal intereſt 


in the truſtee, for that contingent purpoſe for which alone it, 
could be good, viz. to let in the ſons of Thomas Errington, in 


caſe he ſhould have any; and not to obſtru& the limitations of 
the ſettlement in any other reſpect, much leſs to prefer the 
gtantor's heirs at law to the appellant, contrary to his expreſs 
intent declared in the deed. But ſuppoſing there was a reſult- 
ing truſt during the life of Thomas Errington, yet that truſt 
aroſe upon the ſettlement of 1714, which was good by eſtoppel; 
ind Edward Errington had a power to diſpoſe of it, and 
accordingly did ſo by the ſubſequent ſettlement of 17183; con- 
fequently, that truſt eſtate being no. way neceſſary, to preſerve. 
the contingent remainders under the ſettlement of 1718, would 
now veſt in the appellant, there being no perſon in eſſe, capable 
of taking it before him. It was therefore hoped, that the 


decree would be reverſed in the particulars rl ä 
and that the bill would be i with coſts. 


on the other ſide it wWas inſiſted, that the * Was lt 
and that the appellant was not, by the ſettlement to,take any 
eſtate; until the death of Thomas Errington without iſſue male, 
ho might have iſſue male that might be proteſtants. That 
Thomas being a papiſt, and diſabled to take by virtue of the 
ſtatute, and the appellant not being entitled until Thomas. ſhould 
be dead without male iſſue, the premiſſes during the life of 
Thomas, ought. to go and belong to the heirs at law of Edward 
who made the ſettlement, as an eſtate COP e by r. | 

AccozpincLyY,. after 8 cenie. on "this: nl, it was 
ORDERED and ADpjupoED, that the ſame ſhould be diſmiſſed, 
and the decree therein complained of, affirmed: And it was fur- 
ther oRDERED, that the appellant ſhould pay to the reſpondent 
Chriſtopher Soulby, 201. for his colts ALAS: by reaſon” of 
bringing the appeal. 244 9 
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and N athaniel Whaley, C Clerk, 
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HE Deanery of Armagh is in the gift of the Crown! but 
1 the advow ſon of the rectory of Armagh. belongs tb the 
Archbiſhop of Armagh and his ſueceſſors. And theſe two pte- 
ferments having been enjoyed for ſeveral turns by onehnd the 
ſame perſon, it was imagined that the rectory was à part, ct 
member of | Wu Denner. tho' not really fo,” bs och ai goat 
WAY 190690 2! 
In che year TY Dr. Bartholomew „8 hi A prant 
of the Deanery: from the Crown; and afterwards. prevailed en 
the then Archbiſhop, to collate him to the rectory of Arni. 
as s belonging to the Archbiſhop, in gn of his lee,” leinen: 
ce 
« 1690, De. Ferre being peel to che Biſhoprickiof 
Leigblin | and Ferns, Dr. Peter Drelincourt obtained from the 
Crown 2 donation. of the Deanery of Armagh, and was alſo 
inſtituted and inducted to the church in queſtion, tho! there 
was, no formal collation of him : He, however, enjoyed the 
rectory with the Deanery for 31 years, it being never doubted 
in all that time, but that the Crown intended he ſhould enjoy 


the rectory as well as the n or that he was well and legally 
poſſeſſed c of them. F 31 15 3 0! 5 788 


In January, 1721, Biſhop Figers died, and in | March fol 


lowing, Dr, Drelncours: died in "__— Pann: of bork _ 
preferments. Wee KS favs Aa 
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In May, 1722, Fol, then Tord Archbimop ot 4 475 , 
collated the plant . to the Rae of 4 to which 1 


FX 
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obtained a oY from the Crown, granting to bim the Denen 
of Armagh. 
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Cafes in Parliament. 

In Micbaelmas term, 1724, a writ of quare impedit was brought — 

againſt the preſent plaintiffs, in the King's Bench in Ireland, in — 
the name of his, Majeſty ; and the Attorney-general ſet forth 
in the declaration, that the Archbiſhop being patron of the 
reory of Armagh, and it becoming vacant by the promotion 
of Dr. Vigors im: thb, and continuing vacant from that time, 
to the time of the declaration, by reaſon of the ſaid promotion, 


it belonged to his Majeſty. to-prefent, &c. 


The Archbiſhop in his plea, admitted himſelf to be * 
« the rectory," and that it became void by the promotion-of 
Dr. Vigors; by which means, it belonged to their Majeſties 

King Milliam and Queen Mary to preſeut to the tectory for that 

turn, But then he ſaid further, that King William and Queen 
Mary, in the 3d year of their reign, granted to Dr. Drelintourt 

the Deanery of Armagh, with all its rights, members and appur- 
tenances, together with all lands, tenements, tythes, profits, 

commodities, juriſdictions, emoluments and advantages what- 
ſoerer, to the {aid Deanery belonging, in às full force and 

beneficial manner, to all intents and purpoſes, as the ſaid Bar- 

tholomew Vigors, the late Dean, or any other perſon before held 
and enjoyed the ſame: And that by virtue of theſe letters patent, 

the ſaid Drelincourt was admitted, inſtituted, and put in hol: 

{fon of the ſaid church, as a member of the Deanery aforeſaid ; 

and that he held and enjoyed the faid church till his death, — 

Then he ſet forth the ſucceſſion of Archbiſhops, ' to Thomes 

the laſt Archbiſhop of Armagh, and the death of Dr. Vigors, on 

whoſe promotion the vacancy happened, and of Drelincourt, 

whereby it belonged to the ſaid Thomas late Archbiſhop of 
Armagh, to collate to the ſaid rectory, and that he collated the 

plaintiff M haley. And then followed an averment of the plea. 


The other plaintiff Mr. zaley, pleaded; that he was Parſon 
imparſonee of the aforeſaid church of Armagh, of the collation * 
of Thomas late Archbiſhop of Armagh, and confeſſed. the avoid- 
ce of the church by the promotion of, Dr. Vigors, to the 
diſhopricks of Leighlin and F erns,; but then he aid, that King 
Wilian and Queen Mary preſented, P eter, Drelincour t, Clerk. 
tothe church in queſtion, and that he was upon that preſenta- 
tion admitted, inſtituted and inducted to the ſaid church. Then 
be et forth the ſucceſſion of Archbiſhops, to Thomas late Arch- 
biſhop of Armagh, and the death of Vigors and Drelincourt at 


3 the 


the Attorney- general Joined in demurrer. 


rectory of Armagh, and both having become vacant by 
promotion of Dr. Vigors, who was both Dean and Redtor ts the 


Sbtes in Parliament. 


the times above ſpecified; abſque hoc, that the church edn- 
tinued void by the promotion of Vigars, as ſet forth j i" the 
declaration. 


| | 
- : 9 

: 2 

= 


Mr. Attorney-general demurred to the Archbilhop's ple 
and the Archbiſhop joined in demurrer. And as to Mr. Whaley r 


| plea, he replied, that King William and Queen Mary did not 


preſent Drelincourt to the rectory of Armagh, as was longed b 
the ous and concluded to the country. 2 


To this replication the plaintiff Mr. 22 aivenkd) aid 


1 124 D FS OALUSTAA 
The caſe upon the pleadings was this; e Ning bemgrerot 
of the Deanery of Armagh, and the Archbiſhop Patron, of the 


y, the 


biſhopricks of Ferns and Leighlin, the King having a right to 
diſpoſe as well of the rectory for that turn, as of the Deanery, 
granted to Dr. Peter Drelincourt the Deanery, with all its rights, 
members and appurtenances, tythes, advantages, Se. And the 
then Archbiſhop taking this to be a preſentation to, or gift of the 
re&ory by the Crown, as it was probably intended, -inſtituted 
Dr. Drelincourt into the rectory; and he was accordingly indukted, 
and enjoyed it with the Deanery for upwards of 31 years, and 
died in poſſeffion. Dr. Vigors, the Biſhop of Leighlin and Perts, 
_ Ms. a ſhort time before him. 8 | 
Anon arguing this cab in Ireland, two-points. were: intel 
on by the then defendants, and now plaintiffs in error. 


F irt, That tho the King had not preſented Dr. Fee 
yet that he having upon the inſtitution of the Biſhop, and in- 
duction upon that inſtitution, enjoyed the rectory till his death, 
the King could not. preſent after Drelincourt's death; ont 
incumbent. having died in poſſeſſion, after the King's right to 
preſent on Biſbop Vigors's promotion acerued, by wh * 
King's turn was either ſatisfied or loſt. 


The ſecond. point was, That Biſhop Pigors being dad 2 
the Kin 3 preſented, the King could have no right to prelept by 
his Prerogative ſo long after, upon the avoidance that Was mad; 


by. the e of Biſhop Vigors. 5 


Caſes, in Parliament. 


This caſe was argued very often in the King's Bench in 
Treland, after which the Judges having taken almoſt a year's time 
» conſider of it, did, in Michaelmas term, 1726, give judgment 
{ox the defendants on both points. 


Whereupon in Eaſter or Trinity term, 1727, a writ of error 


was brought in the, name of his Majeſty King George I. by 
which the record was removed into the King's Bench in Eng- 
Und. And the Judges of that Court having heard the caſe 


argued, were pleaſed in Eaſter term, 1728, to reverſe the judg- 
ment in Ireland. 


Whereupon the defendants brought a writ of error in Parlia- 
ment, and on their behalf it was argued, 


As to the firſt point, that it being admitted in the arguments 
in both kingdoms, that upon a promotion the Crown is only 


entitled to ſupply the vacancy occaſioned by that promotion, and 


to fill the church for that turn; it was conceived, that Dr. Dre- 
lncourt having been the actual incumbent of the rectory, and 
having enjoyed it during his life, and dying in poſſeſſion, the 


next turn which the Crown was entitled to after the avoidance 


made by the promotion, had been ſerved ; and if it was not 
underſtood to have been filled by the King, then the King had 
loſt his turn. That upon arguing this matter in Weſtminſter- 
all, it was apprehended to have been admitted, that if the 
Archbiſhop had inſtituted Dr. Drelincourt upon the preſentation 


ot the King, or of any ſubject, though the preſentation had. 


been wrongful, or even void, or if the Archbiſhop had collated 


T. Lutwyche. 


J. Darnell. 


Dr. Drelincourt without title, the inſtitution upon ſuch void 


preſentation or collation would haye filled the church, and the 
King's turn would either have been ſerved or loſt, But it was 
laid, that the inſtitution of Dr. Drelincourt being neither upon 


a preſentation or collation, was merely void, and the church no 


Way filled by it: Now it was conceived, that the church of 
Armagh was really full of Dr. Drelincourt, that he was to all 


intents and purpoſes Rector of the pariſh, and that there was no 


ground for ſuch a diſtinction, either in the common or canon 
law. Dr. Drelincourt was by his inſtitution and induction 
cnabled to ſerve the cure and receive the tythes, which he could 
not be had his inſtitution been void; and which it would if he 
had been a ſimoniſt, or had not firſt ſubſcribed the 39 articles; 
in both which caſes, the inſtitution is declared void by act of 


Vor. III. 1 Parliament; 


42 Caſes in Parliament. 
D Parliament; but this inſtitution was not void, either by the 
ä common, canon, or ſtatute law. It is a known rule in the eanon 
law, that inſtitution, gives jus ad rem, et jus in re; and alillo 
after inſtitution upon a void preſentation or collation, the church 
is ſometimes in the common law books ſaid to be void, yet it 
is meant, and is true only with reſpect to the rightful Patron; 
ſo far, that he may preſent his, Clerk, as long as bis, il 
remains, notwithſtanding ſuch inſtitution. and induction, ad 
even without firſt removing the other Clerk by guare impadil 
But then with reſpect to the pariſhioners and all the reſt of th: 
4 world, the former Clerk ſo inſtituted, Sc. is a real and com. 
pleat incumbent, and may bring any action for his frechold u 
his tythes, which one not inſtituted, or whoſe inſtitution is void, 
whieh is the ſame thing, cannot do. Upon this point) tbr. 
fore, it was rn that the judgment in 1 wWöuld he 
ged. FITC AP IOWA, £7:20192<42001 {+ 
5 8 8 (MON)? 
=Y "to the ſecond point, whether he King had A bee to 
| 155 after the death of Biſhop Vigors? It was. conceived; that 
00 the Crown, may, by it's Prerogative, preſent. to the begefice 
% which ; is made void by the promotion, yet the King may not 
delay to preſent to it as long as he pleaſes, but muſt do it in 
th e life-time « of the. perſon promoted: Becauſe, if the King 
preſents after the death of the perſon promoted, he preſents 
to a benefice, the right of preſenting to which is actualh 
become another's, which would be to do a wrong: And if the 
King's turn is to take place after ſo many years, when the 
perſon promoted is dead, and the life is not changed before; 
by the ſame reaſon the Church may be kept void, and the Patron 
ES. of his right for ever. When the King has made the 
axoidance by promoting the incumbent, it may be reaſonable 
that he ſhould preſent to the avoidance which he has made by 
| his own act, provided he does it before the Patron's right 
accrues by the death of his Clerk; for the Patron would ft 
have had any right of preſentation at that time, and if the 
King preſents in the life-time of the perſon promoted, he then 
gives the Patron one life for another, and takes away nothing 
Au. from him; becauſe no one can know, whether the new or the 
old incumbent will die firſt; and, upon this ground alone it 


1 * . e * this is a reaſonable hr. a1, e, i 
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Cafes in Parlfonſeft. 


But it was objected, that the plaintiffs could ſhew no autho- 


cities in law, that the Crown cannot preſent after the death of : 


the promotee, where the life has not been changed before ; 
and therefore, thete is no ſuch reſtraint upon the Prerogative.— — 
To this, however, it was anſwered, that the King's Preroga- 
res muſt have been immemorial; and therefore, they that 
alledge any thing to be the Prerogative of the Crown, ought to 
ſhew that it has been exerciſed in the ſame, or a like inſtance: 
It is incumbent on them to produce precedents and authotities 
for it; but there is not a ſingle authority in all the law "books, 
to new that the Crown, has preſented after the death of the 
e en where the life was not e Dane 18 ¹¹ 


3 21 
, * p 


ny was. : farther 8 that if the King could not preſkut 
after the death. of the promotee, it would be neceſſary for the 
Attorney-general to aver the life of ſuch promotee in his decla- 
ration, as often as the King ſhould bring his guare zmpedit to 


recover his right to preſent, on account of his promoting a 


Clerk to a biſhoprick. —But to this it was anſwered, that the 


King being already entitled to preſent, by having made an 


actual avoidance by the promotion, the life of the promotes 


need not be averred in the Attorney- general J count; ; but if the 


perſon e be dead, that ſhould come out on the other 


Fi 1111 119 9 
ſide. | e e 


11 1 33 (nd 


ſtood; namely, that the record being removed from Treland by 


vrit of error in the life of the late King, who was the "{dle 


PlaintifF in it, and he being dead, which appeared to the Judges 
upon the record 3 it was apptehended, that this writ of error 
was abſolutely abated, and for that reaſon che judgment given 
was erroneous; becauſe the ſole plaintiff in this caſe was dead 


before the judgment, which was given for the preſent King, 


tho no party to the writ; and 2 WI a caſe not wirhin 
the ſavings of any oy the ſtatutes. 105 TO! yh ” 50 gr 
to mi- il di ui 230913919 30. 
On the other ads it was 3 that there could ad 
but that the King's: title, as ſet forth in the: declaratidn, was 
£00d ; for, upon the promotion of Dr, #7gdts»toi the Biſnioprick 
of Leizhlin and Herns, the church of: Armagh vas beeome void 
ceflion; whereby a right accrued to the King to preſent, 
% lawful Patron for that turn, by virtue of his Prerogative. 


A. That 


There was, however, a third point in the caſe, as it now 


T. Reeves. 


N. Fazaker- 
ley. 
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Queen Mary preſented one Peter Drelincourt, who, at the 


Caſes in Parliament, 


That this Prerogative right of the Crown was now fo eſtabliſh. 
ed, that it could not be controverted; and tho' the King's 
right to preſent accrued fo long ago as the year 1690, yet, if 
his turn had not yet been ſerved or fatisfied, he till had a right 
to preſent; and ſo would any common perſon, if he had 
right to preſent as Patron for this turn, notwithſtanding the 
length of time.—That the queſtions in this caſe, aroſe upon 
the pleas of the Archbiſhop and the incumbent Mhaley, and 
upon the Attorney-general's replication to J/haley's plea, viz, 
I. Whether the Archbiſhop's plea, to which the Attorney. 
general had demurred, was a good plea. II. Whether the 
Attorney-general's replication, to which the incumbent Whaley 
had demurred, was a good replication. | 


As to the Archbiſhop's plea, it was conceived to be plainl: 
a bad plea, and therefore nothing contained in 1t could be of 
any avail to the plaintiffs in error againſt the King's title; the 
plea being inconſiſtent and repugnant in itſelf : For it admits, 
that the Archbiſhop was ſeiſed of the advowſon, in right of his 
archbiſhoprick, and afterwards derives a title againſt the Crown, 
under a grant by the Crown of the Deanery, without ſhewing 
that the Deanery was belonging to the archbiſhoprick ; and if 
it were, the King's grant would not paſs it. The plea was 
alſo naught, for the cauſes aſſigned by the Attorney-general in 
his demurrer ; and eſpecially, becauſe the church of Armagh 
was not averted by the plea to be a member of, or belonging 
to the Deanery of Armagh; and if it were not, the grant of 
the Crown was nothing to the purpoſe. Beſides, upon this 
plea, no material iſſue. could properly be taken.—As to the 
incumbent Whaley's plea, he, after confeſſing the avoidance, by 
the promotion of Dr. Vigors, pleaded, that King William and 


preſentation of the ſaid King and Queen, was admitted, inſti- 
tuted and inducted ; that Drelincourt. died, and thereupon the 
defendant Whaley was collated to this church by Thomas Lind- 
ſay, then Archbiſhop of Armagh, on the 5th of May, 1722, Ce. 
Now if this plea was true in fact, it muſt be admitted, that the 
King's turn would be ſerved by the preſentation of Drelincauſt; 
but the fact was denied by the Attorney-general in his repli- 
cation, and it was agreed to be falſe by the demurrer of the 
incumbent Whaley, if the replication was good: And if the fact 
had been true, the incumbent might have taken iſſue upon the 
replication, and proved it. ä * 
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But the following objections were made to the replication: 1 
. That the Attorney - general ought to have joined iſſue on the 
tarerſe, at the end of the incumbent's plea, whereby he tra- 
verſed or denied, that the church was ſtill void by the promo- 
tion of Dr. Vigors; and to fortify this objection, it was urged 
mat this was a fact alledged in the declaration, and therefore 
the defendant might properly tender an iſſue upon it. II. That 
the Incumbent had not only pleaded a preſentation of Drelin- 
gurt by King William and Queen Mary, but alſo that Drelin- 
court, at their preſentation, was admitted, inſtituted and induct- 
ed; and that the Attorney- general, by his replication, had 
only denied the preſentation of Dre/incourt, but had given no 
.nſwer to the, inſtitution and induction. And it was urged, 
that inſtitution and induction, without a preſentation, will 
amount to a collation, and fill the church againſt the King, 


gp mſi nee nn - — 
——— — — — — — 


To the firſt of theſe objections it was anſwered, that in the 
declaration the King's title was firſt ſet out, and then it con- 
cludes, © And ſo it belongs to the King to preſent to the church 
„ ſo vacant by the promotion of Dr. Vigors, and continuing 
« hitherto vacant ;” which being only alledged, by way of 
inference and concluſion from what was before ſtated in the 
declaration, was not traverſable ; but that the King's title be- 
fore ſet out ought to be anſwered. That as this traverſe ſtood 
upon the facts ſtated in the Incumbent's plea, it contained | | 
nothing but matter of law ariſing upon thoſe facts; for if King | 
William and Queen Mary preſented ' Drelincourt, who, upon | 
that preſentation, was admitted, inſtituted and inducted, and | 
afterwards died; then it was a conſequence in law, that the | 
church was not ſtill void by the promotion of Dr. 'Y7gors. | 
That this traverſe was not at all material, nor ſhould have - 
taken by the defendant, but his plea would have been good 
without it; he had before confeſſed the King's title, and avoid- 
ed it by the preſentation of Drelincourt , which was a compleat 
anſwer to the King's title; and it is againſt a known rule of 
law in pleading, to confeſs and avoid, and alſo to traverſe. 
if therefore the traverſe was immaterial, and not pr oper to, oin 
"ue upon, the Attorney- general had doge right in paſſing it 
and offering an iſſue by his replication ,upon the material 
part of the plea, which was the preſentation of. Drelincourt by 
ode Hellen and Queen Mary,—To the other objeftion it was 

that there are two ways of filling a church, viz. by pre- 
Vox. III. 3 05 
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ſentation | | 
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r ak of lawful collation. If this church had b been fitiza 
by the collation of the Archbiſhop, the incumbent Wo have 
pleaded that the Archbiſhop did collate; but here he put t bi 
caſe upon the church being filled by the preſentation of the 
arr and admiffion and inſtitution. upon that. t Preſentation 
That the inſtitution and induction were ſet, ont in the ir inci 
bent's-plea, only. as executions of the preſentation ; and” 0 
preſentation being denied by the Attorney- general, and it being 
admitted by the incumbent's demurrer, that there was no, ſuch 
Preſentation, of conſequence there could be no inſtitution and 
induction upon that preſentation. Beſides, 18 there here en 
preſentation of Drelincourt, his being inſtituted. and Indudted 
Would, be of no avail to the incumbent, to avoid the King 
5 ; title; for inſtitution and induction, without a Preſentation, are 
,29byA .*; «merely vold againſt a lawful Patron: And to this. \Purpote, 
"Green's caſe, 6. Co, 29. and Hunſton and Cockert's:cale,12 Gra: 

2521 ate authorities in point. The replication,” therefore; wa; 
ae to be” good, tho' it took. no notice of tl the "inftitetjon 


miau of Drelincourt, ſet out in the. incumbents ples 


© «3, 
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x wiv kunde to the King's title, viz. that it appeared: that Dr 
. h up on whoſe promotion the church became void, died on 
he 3g of anuary, 1721, and that by his death the King's tl 
* 2 len determined. To this it was ſaid, that the Kings 
righ is to preſent to that turn, and there is no authority what- 
ever to ſhew that this right determines, when the promoter 
. but on the contrary, the conſtant form of pleading ſhews, 
that. xx law is otherwiſe : For to entitle, the King to 2 pre 
— Lentation, upon an. avoidance by ceſſion, it is never ſet out in 
pleading, that the promotee is ſtill alive; but this would be 
abſolutehy neeeſſary, if the King's 8 title determined by his death. 
It was* "Therefore prayed, that the judgment of the Court of 
King's Bench, upon Week 1 "writ of error FH Ae 
might be f 3 £4 h os nwoad ei of 


a, | >, 7. 
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After hearing counfel 1 1 ale Wit TI ure 85 nds aol. 

4 5 Whether the weit,of error returnable into the Court of King 
oy Bench 1 in England, from the Court of King” * Bench in 2 
4 land, was not abated; the fame having been. taken out in tis 
on life-time of his late "Majeſty, büt not returnable, till, alter 15 
death? And the counſel. being dicketed to” withdru, 


ty #1100 201.1 WH; 


dere order and judgment v was made. 8 1 Fos 


Caſes in Parliament. 427 


« For that it a pears to this Hout, All Are writ of error „ . 
ec returnable into the King's Bench in England, was abated by wy 
« the demiſe of his ſaid Tate: Majelty, at-is hereby ORDERED 2 
« and ADJUDGED, by the Lords Spiritual and Temporal 1 
10 parliament aſſembled, that the judgment given in the Court p. 333. 

« of King's Bench in England be, and is hereby reverſed; and 


10 that | the record be Tethitted „ „% 


11 317 978 
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In ——— of - this determination, the Attorney-general deep 1 new 
writ of error, returnable i in, the Court of King” s Bench in England; and in Trinity 
term, 1729, that, Court gaye the ſame judgment of reverſal, as they had done 
beſore, Whereupon, the Archbiſhop and Mr. Haley brought a new writ of error 
in Partiament 3 F * in ren of it, the following additional arguments were 
nat; 1 510 1 | 03119) org 


vis Dle T4 


"As to the fir 1 point, Whether Drelincourt 8 3nftituted and inducted T.Lutwyche? 


to the rectory of Armagh, after Dr. Vigors's. promotion, and enjoyed ie till bis D. Ryder. 
death, the King could have a right, on account of that promotion, t to preſent 
another Clerk to the rectory, altho” he had not, or did not preſent :Dreliniourt 


10 ft? It was laid, that where the Crown has but a temporary right, as the right 


by promotion is, che law books agree, that the rule nullum tempus occurrit Regi, 
will not hold: They alſo agree, that where the King, or a common perſon, has 
a' tight to preſent to one turn only, if he ſuffers an incumbent ti die u poſſeſſion 


af wie church, that turn is loſt, and he cannot preſent afterwards: Naw it is 


tated in both the pleas, that Drelincourt was at leaſt / inſtituted and induced to 


the. church of Armagh, after Dr. Vigers's promotion, and that he fied. eſſed 
of it; to which the Attorney-general has given no anſwer, . And Yate ich the 


Plaintiffs in error inſiſt upon is, that whether Drelincourt . was pref, ate t no, 
Jet his inſtitutiong induction and enjoyment made kim incumbent; ET that by 
din death an end was put to that turn, and conſequently to the King's, right. 


bat inſtitution and | induction will make a man incumbent, appears, begayſe a 


church never lapſes after a Clerk is once inſtituted to it; and if an Ir t of 
Aa church, of the value of 8 J. per ann. or upwards, be inſtituted and inducte i 


or 


jfficured only, to a ſecond church Without diſpenſation, the firſt chdrchi*ftame- 


| lately becomes void by ceſſion, whether he was preſented to! the Teecid ur no. 
That this is evident from the known practice of all che Courts of Lommon Law, 


where, when a clergyman ried? for ca rigkt belonging to his qhyrah, hey re- 


quire no more of him to prove hiniſclffitieuntbens,; put jo ew that, | | he has been 


8 * 
- 
1 


| thing ſeetet and hid from the pariſpipnefs, POT, one elſe, except the Biſhop, 
and the-perſons, preſenting and preſented ; 
do ſee what abſurdities and Anson dds dd Okdvoidabby Gelglaye—Bur it is 
od), obje&ted on behalf of che defendantz that ir Da ſen 6 Gp. 2.99, iy Hunſton's 
8 cale, 2 Oe 252. are authorities in point 4 0 that inftitutio 
wirhout preſentation,1 arg me ſęlj void a 77 We Fr 


14 


inſtituted and inducted; theſe-being the proper gokens and 9 55 by which 
he is known to the pariſhioners and others: An etch he lat Judges the 
church full according to theſe, and not wy to the Prefentadiony ; Irhich is a 


ER aW othetwiſe, it is eaſy 


induction, 
Iawiu atron* PRO hrt of theſe 
* - baſes, - hawevgr, pnanifeſtly Proves, they merely eld even as to 
Fo Patron, but only that they . voie rg bole; Hamely;] that he may till 
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oil 62. Hugh Pooell, Blog = | Plainciffy 
in Error. 


Orr Scvereign Lord the King, Defendant 


zd March, 1728. 


N Hilary term, 1723, an information, in the nature of a 
Quo warranto, was granted by the Court of King's Bench 


againit the plaintiff, for him to ſhew by what authority he claimed 


to 


— ll — _Y 


Ns 25 a9. 


preſent to the church, without being put to his writ of right of advowſon, or 

his quare impedit; which is perfectly conſiſtent with the church being full to all 
other purpoſes. And ſo this is explained by Gawdy's caſe, Hob. 302. where ſuch 
Clerk is ſaid to be a full incumbent, and may ſue for tythes, and the lapſe is 
ſtopped by him: And the like is laid down in ſeveral other caſes, As to Hun- 
flon's cale, it relates to an appropriate church, to which the Biſhop had no tight 
to inſtitute, and ſo makes nothing to the preſent point; there, it is true, that 
inſtitution and induction, without preſentation, are merely void, 7. e, void not 
only to the Patron or A geen but to the pariſhioners alſo, as appears by 
that cage. 


my 


As td yet point, ' Whether the King could have a right to preſent to the 
rectoty Fafter the death of Dr. Vigors, by whoſe promotion to à biſhoprick the 
vacancy ha pened! ? Putting what relates to the inſtitution and induction of Dre- 
lincourt, 57 out of the queſtion, it is apprehended, the Crown could have no 
right to preſent, to the church of Armagh, after the death of Biſhop Vigors. Be- 
| cauſe the prerogative of preſenting to a church, vacant by the promotion of it's 
incumbent, is not intended t6 prejudice the Patron's right; for the reaſon every. 
where given in Juſtification of that Prerogative i is, that the King makes the avoid-. 
ance, and only fills the church again, and ſo does no more than exchange one 
life for another, which cannot be conſidered as any loſs to the Patron. This. 
reaſon holds with regard to thoſe caſes which have been adjudged for the Crown, 
where the perſon promoted is alive, but fails when he is dead at the time of the 
King's preſentation ; becauſe, the avoidance would then have been without the 
promotion. And this diſtinguiſhes the preſent caſe, from thoſe of / ſimony and lajſe, 
and other caſes of the like kind, where the fault or neglect of the Patron, is the 
foundation of the King” s right; There the Patron forfeits the turn, and the 
King gains by his loſs ; 3 but in the preſent caſe, as the Patron commits no fault, > 
ſo he is ſuppoſed to forfeit nothing; and therefore, if the King would fill up tbe 
avoidance he nas made, he ought to do it ſo as the Patron may not be preju- 
diced; and which cannot be, unleſs he preſents before the death of the formel 
incumbent. It is further to be conſidered, that when the perſon promoted is 
dead, the King has the diſpoſal of his biſhoprick again; and it is but fit and fes- 
Jonable, that 3 effect of the former promotion ſhould ceaſe, when a new ge 


aciſes : Fo- otherwiſe, the Crown might have ſeveral titles of preſentation, at Ee 
| | 4d 
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Cafes in Parliament. 


o be 2 capital Burgeſs and Common Council- man of the 2 
ers of Brecknock, and why he claimed all the liberties, I 
privileges and franchiſes, belonging to the ſaid office of a 
Capital Burgeſs a Common Councilman of the ſaid borovgh. 


To 


_—_ 


and the ſame time, ariſing from different and ſucceſſive promotions to the ſame 
viſhoprick ; and after the King had diſpoſed of ſuch benefices as fell in his gift 
by ſeveral later promotions, he might have a title ſtill ſtanding out and not exe- 
eted; which fell by a former promotion to that very biſhoprick, even tho? at the 
liſtance of. fifty, or an hundred years: But this is wholly inconſiſtent with the rule 
of law, that the King's Prerogatives ſhould be exerciſed in ſuch. manner, as not to do an 


injury to the property of the ſulject, and which would manifeſtly be the conſequence, 


what is now contended for by the defendants ſhould prevail ; for if the Crown 


hould refuſe or neglect to make a formal preſentation for ever, as in this caſe it 


did for 21 years; and yet permit the benefice to be enjoyed in the ſame manner | | | 
a5 if ge Crown had preſented, the right of the Patron would be thereby taken | | 
away and deſtroyed, 13 | 


As to the objections made againſt the pleadings, they *** partly*to the Arch- 
biſhop's plea, and partly to the. plea of the incumbent Mhaley: The moſt mate- | 
rial objection to the Archbiſhop's plea is, that it is inconſiſtent with itſelf; | 
becauſe it firſt admits the. Archbiſhop to be Patron of the rectory of Armagh, | 
and afterwards . derives to Drelincourt a title to that rectory, from the grant to 
him of the Deanery by the Crown. But this is a miſtake ; the plea does not 
terive any title to the rectory to Drelincourt, from or under the grant of the 
Deanery to him, nor does the word prætextu in the plea imply any ſuch thing; 
and if what is therein mentioned concerning the grant of the Deanery be not 
neceſſary, yet it is but ſurpluſage at worſt, and does not make the plea 1 incon- 
fitent : The force of which conſiſts in its ſetting forth, that Drelincourt was 
inſtituted and put in poſſeſſion of the rectory of Armagh, and died ſeiſed thereof, 
which. is enough to avoid the King's title. —— Againft.the incumbent's plea it 
is objected, that it confeſſes and avoids the King's title, and alſo traverſes it, 
which is contrary to.a known rule in pleading. But the traverſe is, al. bac 
that the church remained vacant by the promotion of Vigors, and that iſſue took in 1. 
the whole merits of the caſe.; ſuppoſing it however, to be in judgment of law an 3 i 
immaterial traverſe, yet that fault is cured by ſeveral late acts of Parliament both 1 
in England and Ireland, which direct the Judges to give judgment according to 
the very right, without regarding any immaterial traverſe, Sc. It is further 
objected to this plea, that the inſtitution and induction of :Drelincourt, are therein 
ſer forth only as executions of the Crown's preſentation of him ; ſo that if he 
vas not preſented by the Crown, which is ſuppoſed to be confeſſed by the ſub- 
ſequent demurrer, he could not of conſequence be inftituted and inducted on the 
Crown's preſentation. Conſequential pleading is vitious, and whatever is 
armed or denied, it Qught to be directly and in expreſs words: The inſtitution 
and induction therefore of Drelincsurt are paſſed over without notice, and the pre- 
ee of him which (if the now plaintiffs are right upon the point of law) 

$ not neceſſary to the incumbent's plea, is alone” traverſed in the Attorney- 
— S replication ; and that replication being inſufficient in ſubſtance, nothing 


in confeſſeq- by che ſubſequent demurrer. But further, it is not the incumbent's 
Vor. III. 5 R 
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Jupcufr Bur, after hearing counſel on the preſent writ upon the 23d of April, 173% 


re verſed. 


Jour. vol. 23. 


P- 3435 


that the Burgeſſes of the ſaid borough, time immemorial, unte 
reign of King Philip and Queen Mary, were a corporate body, 
and in divers times known and called by the ſeveral names of 
Burgeſſes of the town of Brecon, Burgeſſes of the borgugh, of 


and that all the time aforeſaid and hitherto, there were.and. a 
yet are within the ſaid borough, Burgeſſes of the ſaid borough 


ſaid and hitherto, were eligible, and were elected out of the 


the eſaid borough. — That King Philip and Queen Mary, by 


predeceſſors hitherto had and held; the ſaid King and Queen for 


Saſes in Parliament. 


Tocbis information the plaintiff pleaded, and in his, ple ( 
forth, that the ſaid borough of Brecon, alias Breekneck, is an/ancient 
borough, know and called as well by the name of the borough 
of Brecon, as by the name of the borough of Brechnocb; and 


the 20th day of March, in the ſecond and third year of the 


Brecon, and Bailiffs and Burgeſſes of the borough of Bega; 


who from time to time, and at all times during the time afare- 
moſt ſubſtantial perſons, inhabiting as well within as without 


their letters patent under the Great Seal of England, bearing date 
the ſaid zoth of March in the ſaid ſecond and third year of thei 
reign, reciting, among other matters, that their borongh of 
iBrecknock in South Wales, was an ancient incorporated borough, 
and that the inhabitants thereof and their predeceſſors, .inhz- 
pitantg of the ſaid borough, had enjoyed within the ſaid borough 
divers, liberties, privileges, juriſdictions and cuſtoms, which 
theig ſaid ſubjects then inhabitants of the ſaid town, and their 
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Themſelves, and the heirs and ſucceſſors of the ſaid, Queen, 
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own title, but his predeceſſor Drelincourꝰs which the incumbent pleaded in manner 
afoteſaid. It was ſufficient for the preſent incumbent to ſhew, that Drelincai is 
Rector of the church of Armagh ſince the promotion of Vigers, and that be died bo; 
but whether he had an indefeazable title to it, or how he came into it, did not 
concern the incumbent ; nor could he ſo well know his predecefſor's title as his 
own, or be ſuppoſed to plead it fo well, bei ng in fact a ſtranger to it. An it 
vas conceived, that hardly any thing had been objected in the Whale of chis Cai 
with any ſhew of ſtrength, but what Had ariſen from not diſtinguiſhing between 
the . ſeveral titles of the preſent incumbent Mhaley, and of Drelincourt the Lak 


The Attorney-general on the part of the Crown, reſted his caſe. upon the reaſo 
and arguments urged on the former writ of error. W rc aff 

and 
the: Judges being heard upon certain queſtions to them , propoſed, and afer 
conſideration. and debate, it was @&DERED and ADJUDGED, that the judgn! 
given in the Court of King's Bench in England, reverſing a judgment of the 54 
of | King's Bench in Ireland, ſhould be reverſed ; and that the ſaid judgment ge 
In the Court of King's Bench in Ireland, ſhould. be affirmed, fi 


Cutes in pärttament? 


x4 order, eonſtitute and grant, that the ſaid borough of Brecon 
ould be and remain always for the future a horough of itſelf, 
aud that the Burgeſſes of the ſaid borough from thenceforth 
always for the future, ſhould be and remain one corporate and 
politic body, by the name of Bailiff, Aldermen and Burgeſſes of 
the borough of Brecon; and that there ſhould be in the ſaid 
borough; one Bailiff and two Aldermen, and fifteen men of 
the moſt ſubſtantial and moſt diſcreet Burgeſſes of the faid 
borough, (whereof the ſaid Bailiff and two Aldermen to be 
three) who ſhould be called and named Capital Burgeſſes and 
Counſellors of the faid borough, and who from thenceforth 
hould be a Common Council of the faid borough; and from 
time to time ſhould be aiding and affiſting to the Bailiff and 
Aldermen of tlie ſaid borough for the time being, in“ all 
matters and cauſes touching or concerning the ſaid borough. 
And the ſaid King and Queen did further order, that whenſoever 
it ould happen that any of the ſaid fifteen Capital Burgeſſes 
t Counſellors of the ſaid borough for the time being ſhould die, 
or be removed from their ſaid places, that then and ſo often it 
ſould be lawful for the other remaining and ſurviving Capital 
Burgeſſes and Counſellors, or the major patt of them, to nottil- 
nate and elect other or others out of the Burgeſſes of the {aid 
borough, into the place and office of thoſe Capital Burgeſſes or 
Counſellors ſo happening to die or be removed; and that he or 
they being ſo elected and choſen, and having taken his or 
their corporal oath before the Mayor and Aldermen of the ſaid 
borough, well and faithfully to execute the ſaid office, ſhould 
be of the number of the ſaid fifteen Capital Burgeſſes or Coun- 
ſellors of the ſaid borough : And the ſaid King and Queen did 
further grant unto the ſaid Bailiff, Aldermen” and Burgeſſes of 
the ſaid borough, and their ſucceſſors, all other lawful liber- 
ties and franchiſes which the Burgeſſes had before enjoyed under 
any name of incorporation, by virtue of any letters patent of 
the ſaid King and Queen, or any of their predeceſſors, or by any 
other lawful right, cuſtom, preſcription, or title. - — That on 
the 27th of September, 1708, the plaintiff being one of the 
Burgeſſes of the ſaid borough, duly elected and choſen, was at 
the ſaid borough on the ſaid 27th day of September, by the 
major part of the Capital Burgeſſes and Counſelors: of the ſaid 
borough, being 'duly aſſembled, duly elected and choſen" into 
the place and office of a Capital Burgeſs and Counſellor of the 
ud borough, being then vacant, and being ſo elected and 
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pbroteſtando, that the Burgeſſes were not toi bel choſen out of 
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** as afotelaid, he took his corporal oath n fe 
Bailiff and Aldermen: of the faid + borough, well and faithf 
to execute the ſaid office, and was thereupon admitted themia, 
and by teaſon therebf, became one of the Capital Burgeſſes a4 
Counſellors of the ſaid borough; and that by that authority he 
had from the time mentioned in the information claimed, fed 
and exerciſed the ſaid office, — with fall the liberties and 
privileges thereunto gages OH G91 199 ROW. 1H 40 och oe 
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Fo this "ot the King's! Cher replied; andiallcdgraghy 


perfons:not inhabiting within the borough ;iitoak an iſſue, that 
the plaintiff was not ſworn a Capital Burgeſs, as be had 
al ledged in his plea. The replication then admitted theiſewhal 
clauſes in the charter as ſtated in the plea ; and ſtated another 
clauſe, that no inhabitant ſhould claim any liberties or frähehiſe 
weltkin the borough, unleſs he was continually reſideft and 
convetfant within the borough. And after averting. thateche 
office & a Free Citizen and Burgeſs were the ſame, ſaidh chat 
the plaintiff never Was an inhabitant of the ſaid boroughz*ahd 
triverfed that he was a Burgeſs of the ſaid borough, at the time 
df bis being elected a Capital Burgeſs. To-this the plaiatif 
rejoinect and took an iſſue, that he was a Burgeſs. of the ſaid 
dordugi at the time pos his election into the IE ns oy 
arge er n | ig Cy i 


| - "Theſe iſſues were tried before Mr. 2 . at 2 
aſſizes in March. 1724; and the Jury upon the trial fougd « 
fpecial verdict, ſtating, — That, the borough of Brecknack.1s an 
ancient borough, and anciently known as well by the name of 
the horough af Brecon, as by the name of dhe Borough af 
Brecknock,-and that the borough of Brecon and the borough df 
Brecknock are one and the ſame borough : And then finding the 
ſeveral clauſes in the charter ſtated in the plea and replication, 
and the following other clauſes, vis. that the Common: Council 
ſhould have power to make by-laws for governing the Bailiff 
Aldermen and Capital Burgeſies, and the Burgeſſes, artificet 
and inhabitants of the ſaid borough. — That, the Burgeſſes 
their heirs and ſucceſſors, ſhould be free from toll. — That tht 
Burgeſſes of the borough, inhabiting within the borough-and 
town or ſuburbs, ſhould not be put in any aſſizes or jun 


e foreigners, nor foreigners with them. — - That the _ 
| 2 gelle 
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6 
geſſes of the borough or tobe Gould nd not b compelled to go 


out of the town before any Juſtices'of Aſſize, or Oyer and er- 
winery or other EY ee the Chief _ of Breabmeck. 


The jury 8 teal, that the. hs nd; * of a Fre reeman 
of the ſaid borough, and the place and office of a Burgeſs 


of the ſaid borough, are one and the ſame office and not dif. 


ferent ; and that from the making and granting of the ſaid letters 
patent, the oath hereafter mentioned, intitled the oath of a Bur- 
gels or Freeman within the town of Brecknock, **Firft, You ſhall 
«ſwear that from henceforth you ſhall bear faith and true alle- 
« ciance to the King's Majeſty that now is, his heirs and lawful 
« ſucceſſors; you ſhall be obedient to the Bailiff, Recorder and 


« Aldermen of this town, in all their lawful commandments ; 


«, this: town, and the franchiſes and lawful cuſtoms you ſhall 
maintain, fave and keep harmleſs, to your power and induſtry ; 
« you ſhall. be contributing to all manner of charges within this 
« town, as ſummons, watches, contributions, taxes, tallages, 


« lot.and ſcot, and all other charges, bearing your part as a 
« Burgeſs and Freeman ought to do; you ſhall know. no. 


« foreigner to buy or ſell any kind of merchandize, with any. 
other foreigner within this town, or the franchiſes thereof, 
« contrary to the ſtatute againſt foreſtalling, regrating and 
© ingrofling, but you ſhall warn the Bailiff, Aldermen and 
* Chamberlains of the ſaid town thereof without delay; you 
* ſhall take no apprentice. but ſuch as you may juſtify by the 
* laws of this realm of England, and for no leſs term than for 
© ſevenyears; you ſhall keep the King's Majeſty's peace within the 
** faid town to the beſt of your power; you ſhall preſently repair 


* with your ſtaff, fallet, or other weapon, to the officers of 
* this town, upon the ringing of a beil, or other notice given 
* unto you for that purpoſe, when any fray, or other outrage . 
is made, committed, or offered or like to be made, com- 


* mitted, or offered againſt the peace; and do your endea- 
* vour with the ſaid officers to appeaſe the ſame, and to 
* apprehend all felons, murtherers and traitors: And in all 
other things behave yourſelf as a true and lawful Burgeſs 
„ Ought to do, So help you God ;” Was taken by. every 
common perſon admitted into the place or offer of a Burgeſs, or 
Freeman of the faid town: And that the following clauſe or 
Prgraph only, viz. ** Firſt, You ſhall ſwear, that from hence- 

* forth you ſhall bear faith and true allegiance to the King's 

© Majeſty that now is, his heirs and lawful ſucceſſors; you 

vor. III. 58 „ ſhall 
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dee gern keep harmleſs to your power and induſtry, and ; in al 
e döthet things behave yourſelf as a true bi lawful FR ſel; 
„ ought to do. So help you God; * Ad“ no © er & part of the 
Maid oath, was, throughout the time e taken by 
Gentleman admitted into the place or office, of a Burg 
Freeman of the ſaid borough. And the ju ry further | found 


before und continually afterwards,” lived at Coltlemadck, i Ag che 


the ſaid office of Bailiff of the ſaid; borough. That from the 


in er 9.6 Parli ament. 


*© ſhall be obedient to t e Bake Recorder and Alder 
tel ithiis town; im all their al commandmmeßts; "Thi 
und tht franchiſes and awful * cuſtoms you ſhall m 


of of 


it town 


raajgaj 


*. ever; J) 


5„ Or 
at 
the ſaid Hugh Powell," being a Gentleman, ön the 20th No 
September, in the 6th year of the reign of Queen Ann, and fon, 


hundred of Mirthir, four miles from the ſaid borough, d gat 
of the ſaid borough. And that the ſaid Hugh. living ig Cafe 
adac Aforeſad, on the ſaid 29th day of September, in. the faid 
6th year of the reign of Queen Ann, was choſen by the then 
, Bailiff, Aldermen / and Common Council ef the faid: boroigb, 
A, aſſemhled, into the place and office of a Ereeman, dr Bur- 
gel of! the, faid, borough of Brecon, © That on the 24ſt dad 
oh , 4798, at the borough. aforeſaid, before the then Baliff, 
men and Common Council of the faid,boroughs bring 
a allembled, he took the clauſe or paragraph :b8thaiikait 
1 19 he .cath of a Burgeſs or Freemam '3cliefgre 
—— ad, Whi was uſually adminiſtered to Gentlemenpin 
manner and form aforeſaid; and that he was thereupon ddmitted 
to * a Burgeſs of the ſaid borough; That the ſaid Hugh Powelt 
on the 27th day of September, 1708, aforeſaid; at a chamber held 
at the, ſaid borough; in and for the ſaid borough, by the Bailtf}, 
Aldermen, . and major part of the Capital Burgeſſes and Counlſel · 
lors, of, the aid borough, then and there being duly aſſembled, 
was, named and elected. into the place of a Capital Burgeis, or- 
Counſellor of the laid borough; and that he took his oath before 
the HOWE and Aldermen of the; faid borough, for the due cxecu- 
* of th e office of a Capital Burgeſs of. the ſaid borough;" and 
thereuppn Was admitted. : into, the. 1 faid office: That the ſaid Hag 
Powell aftet that time, in two. ſeveral. years, was twice elected, 
choſen and ſworn, into the office, of Bailiff of the ſaid borough. 


14 


of Bre econ, and thr roughout. the ſaid years reſpeRively,1exerciled 0 


15th year of the, reign, of, ; Queen. Eliaabeib, and continbally 
hitherto without zyterr option. it Was uſual, within the! ld 


borough, to. ted, gaminate and chqgſe F. tee men o Burgeſs 
Wk * 2 10 l 19619609 NOLSPP O21 arab 2d blu 4 


2 01183 p 
* 


5 1 1 kam 1474 
Etes kn Park fiament, Es. 
ob uli pt 03 3noibado 2d. Hott ro TRE 
ol the leid borou hc out of men inhabiting as, well without, as Ax 
Vütbin the bid 4 and. chat A — ayer 1728, 


"ci AA 


of 2 perk, mr th was a Burgeſs.or not. | <Q Art big 50 


iThirs ſpecial verdict being argued. before the Court of King 8 
Beuch, in Nic babimas term, 1727, the Court were Pleaſed to, give 
judgment of outer againſt the plaintiff i in error; and that the 
elator Mould recover coſts againſt him, according to. the. ſtatute 
of thb gth of Queen Ann. 


911} N va 1% 22 


ko cererſe this Jadgrtent,- the 


— f CLIO 511 ; Way - * 22 13 0 


Shintif Mobb 4 writ" of 


erronedus; becauſe the firſt iſſue was plainiy found for him; 
namely, ze that he was duly ſworn a capita? Burgeſs.” And 
as to the ſecond iſſue, Whether he was iel dt the 
time of his being elected a capital Burgeſs or not ;” it appear 
el, that he was choſen a Burgefs on the 2gth 'of  Seprember, 
17073'that he was afterwards ſwotn a Burgeſs 6n che 21 Ur May; 55 
web z chat on the 27th of Seprember following. He Was been. 
worn and admitted a capital Burgeſs; and that fine that eiche, 
he had: been twicv choſen and fworn- Bailiff of the ſuid borsugh,” 


% 


ed, that this wn A corporation by preſcription,” as well as by. 
chatter; that the; charter confirmed all their ancient — 
Go and that from the 1 5th of Hliz. dowitt to the preſetit tiuie 
"ithbut interruption, it Had been uftal tb“ Met” Prestel bb 
Burgeſſes : out of perſ6ns inhabi 


therefore conceived to be of dangerous c 


cially, as it might? be the cauſt oF Gnfrhchin 


manner, or wlidle elections depehded dn op 5 uf: 
n miglit alſo tend to deſtroy the wholt=$ 
3 had been twenty years itt eee the 6524187 office 
cf 2-capjta Burgeſs,” wid had rie- ſerved" tlie Gd 
i would be drawn into queſtion, whether he, or àny other 
perſon 


and ett euted that office two ſeveral yeats. It likewiſe appears” 


king! if Well Withöüt a8 Abet i 
the borqugh, Who had aceordingly enjoyetl 5tHat office. It Was 
ohfetjtience to ſet aſide 
ſuch u uſage; after ſo great a Kiigth ftimt ; und mote eſpe- | 
many” other 
members of the kor poration; whb Hall echt end en in the ſame , ; 
480 ; and D 


ere the 


1321 


of Bailiff, 198 


P. Yorke, 
error in Parliament; and on his behalf it wWas inſiſted wha J. Wille 


426 


8 4p perſon under the like cireumſtandes, was a legal Burgeſeat 
n me H ſuch election into. the. office of capital Burgeſs. In wy, 


T. Reeve. 


N. Fazaker- 


ley. 


hy "a Borges; 
dtoube. out of the Burgeſſes. Since the acceptance of this ch. 
ter/ind one can be a Burgeſs, unleſs his election into thatelfice-+ 


Tx. Favs 


ts dlitetting an election inconſiſtent with ſuch an uſage, à in 


Jr” 2 2 24 $ 


r 


= =  * rnbafure, by which the election of Burgeſſes is to be governed." 
-- -.. . Corporations» ate merely creatures of the Crown, and When 
- = theydubfiſt under charters, they muſt be guided and governedr 


c © Was, whether the plaintiff in error was a Burge el at 


of the borough. No uſage can be ſufficient to eſtabliſh a right, 


— =outof -the inhabitants, the preſcription inconſiſtent Wich abe 
i © .charter-can no longer ſubſiſt, but is determined by the accept · 


Lo "82% 


of a charter, than-the firſt inſtance of that kind after the accept® 


Cates in 'Sarlianods> 


Heir NI 3” 3665; mis VII. 5 * 70 meow. if Jon H 


Op the other ade, it was fag, that the only queſt 9 5 


time of his pretended election to be a capital Burgeß, 05 not? 
If he was not, he was incapable of being elected A Car 11 
the charter having directed the choice of ne 


ist Warranted by the charter: Now it plainly appears that che 
plaintiffæwas not capable of being ea Burgeſs, not being an unh, 
bitant of the borough, which is a neceſſary qualificational fer 
it 1s expreſſlx required by the charter, that the Bur eſies ſhall 


be choſen out of the inhabitants of the borough.— —But it 1: 


objected, that notwithſtanding the words off the..ehatter ate 
ſo, yet, that the uſage has been to elect Burgeſſes who Lie gut 


but an immemorial uſage, which does not appear ia che piaſent 


caſe; this ufage being only from the 15th of Eliz.;. agd there. 
fore not ſufficient to eſtabliſh a right. Suppoſing, howher, 


that this could be taken to be ſuch an uſage, as would amount 
to a preſcription; yet, when a charter has been accepted, 


pteſant caſe where the election of Burgeſſes is:confitiedito 


*ance of the charter; which muſt afterwards be the 


"only 


by: ugh rules and.: directions as ware thereby preſcribedʒ and 
chereſere, here an charter bas directed, as in — preſent cafe 
that certain membats dare to be clected out of perſons unde 
any particular deſeription, ſuch perſons and no others are ca- 
ble of being elected. Tho' in ſome corporations, prałtices 
inconſiſtent with the rules preſcribed by the charters may hae 
long prevailed, yet they are no better than ſo many inſfances 
of uſurpation upon the Crown; and ſuch a wrongful 'pradice* 
can no more create a-zight, contrary: to the words ot direction 


— ab the charter, eould be „ ſince it ul 1 
+ 380 


9 77 8 14 2 
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0 maintain that the firſt election, after the acceptance of 2 8 
charter, of a perſon not within the deſcription of it was legal: 
aud if not, it would be equally difficult to fix upon any period 

of tine, when ſbch a practice would firſt begin to be legal. 

It was therefore prayed, that the judgment of the Court of 


King's Beach might be affirmed. . 


ACCORDINGLY, after tab evunſel on tits: writ * error, Jvdouger 
it was ORD EXED and ADJUDGED, that the judgment given in 2 5 — 23. 
the Court of King's Bench ſhould be affirmed ; and that the: f. 339. 
record ſhould be emitted, to the end execution might be had 
— as if no nee had been n into 


* 
— 


——— — 


55 5 ls and Elizabeth his 
Wite, : = — 


Henry Berkley, George Berkley and H. erk. 
Cale, ooh. TONERS — 


th Merch, wor lug kid ig: 


— 
— EE 
— 


* 
K 


St. 


* 3 leaſe and releaſe, dated the * 2 Was. 434. 
of February, 1689, between George Earl of Berkley: and 2 — 
Eliauleth Counteſs of Berkley, his wife, of the firſt part, the . 10. 
Lady Arabella Berkley, their daughter, of the ſecond part, Dr. 
Jobn-Tilletſon and Robert Nelſon, Eſq; of the third part, Sie- 1 name of 
Janet Hayes and Martin Folkes, Eſq; of the fourth part; R. .—— 
lan Smith, Eſq; and the veſpondent Harry Cole of the fifth p. 95. wa 
put, Dr. George Berkley, ſon of the ſaid Earl and:Couutels; of ha 
the fixth part, and Ann Cole, widow, and Fant" Cole, her daugh- 
ter, of the ſeventh part; reeiting, inter a//g}*that' the maner 
lands, Cc. therein after mentioned, had been conveyed to tha 
Lady Arabella Berkley and her heirs, as ſecurit for ao. and 
ntereſt, redeemable by the Earl and his 'belrs3 and that the 
bid Jobn Tillotſon and | Rebire Nelſon: were ſeiſed of the equity 
of redemption. of the ſaid premiſſes, for ſuch aſes and truſts, aas 
tte faid Elizaberh, Counteſs of BerMey, whether ſole or covert, 
by any deed or writing under her hand and ſeal, teſtified by 
ies or more credible witneſſes; ſhould, from time to time, 
point; and farther reciting, that 'a marriage -was: ſhortiy 
Vor. III. Ws intended 


458 


4328. 
— 


— T 


and xectory of Lakenham, &. in the county of Norfolli to the 


Cate in Parltamekt. 
intended tobe had between i the faid George Berhley and an- 
Cale; in confideratibb thereof aud of zac. being the-martiage. 

portion, of the ſaid Jane, paid by her mother to the Lady 
Aralella Berꝶley, und for providing a competent Jointare,,, 
the ſaid Jane, and for ſettling, the premiſſes to the uſes \therein 
after mentioned; the. ſaid Earl and Counteſs, together with he 
Lady Arabella, Dr. T. Lllotſon and Robert Neſſan conveyed; g the 
' ſaid: James Hayes and Martin PBolkes. and their! heirs, the magot 


uſe of the ſaid George Berkley for his life, without. impeach- 
ment of. waſte ;. and after the determination of that eſtate, to 
the uſe of the ſaid Milliam Smith and Harry Cole and their heirs, 
for the. life of the. {aid George Berkley, upon truſt to preſetye 
the. contingent uſes ; and, after the deccaſe of then faid. Org: 
Ber Hiey. to the uſe. of the ſaid Fane Cole for- her life, fer her 
„Joioture, and in bar of dower; and after het death, tothe use 
of the firſt and euery other ſon and ſens of the ſaid- Georgen on 
—— of the, laid Jane lawfully jiſſuing, in tail general and 

in default of ſacl iſſue, (after a proper limitation to truſtees, 
for the uſe of any ſon or ſons, wherewith the ſaid Jung might 
be onſient at the degeaſe of the ſaid George Berꝶley), to the uſc 
f the faid Milliam Smitb and Harry Cole, and their heits fo 
exergi upon this truſt, that in caſe the ſaid George. Berkley ſhould 
owing ſon or ſons of the body of the ſaid Jane Cole, begotzen, 
or having one or more ſon or ſons of her body begotten, ſuch 
| of or; ſans ſhould. all die under the age of 21 years Without 
55 - Wye, and there ſhould be one or more daughter or daughters 
of the ſaid George Berkley, on the body of the ſaid: Jane Gt; 
then that the ſaid William Smith and Harry Cole, and. the fur- 
vivor of them and his heirs, by and out of the rents, iſſues and 
profits of the ſaid manor and premiſſes, or by abſolute fale,, or 

.  leafing of the ſame, or any part thereof, or otherwiſe; as, th 
in their diſcretion ſhould think fit, ſhould raiſe for ſuch, daugh- 
ter, if but one, the ſum. of 2500). for her portion, and; $i 
the ſame to ſuch only, daughter. at her age of 21 years, of df 
of marriage, which ſhould firſt happen; and alſo raiſe for and 
pay to ſuch only daughter, the yearly ſum of 100 /. for bt 
maintenance and education, until her ſaid portion ſhould go 
due; the ſaid ycarly ſum of 1000. to be paid to ſuch daugbter 
by half yearly payments, viz. Chr: 22 and Sr. John Baſt} 


kt 


8 equal 3 the firſt — thereof to begin. and be n . 
4 


7Caſes in P avi tament. 


5 limited do the did William Smith and Hurry Cole, amd their 
chains, ſhould take effect in peſeſton; and if-there ſhould-bemwo 
uch daughters; and no more; then in traſt to raiſe 2 50, for 
dbelt portions to be equally' divided between them, and to be 
aid then at *tHeir' reſpective ages of 2 21, or days of marriage, 
Which ſhould firſt happen and to pay them 601. yearly a-Piece, 
in like manner by Half yearly payments; for their maintenance 
and education, until their portions ſhould . grow) due; rhef 
puyment to begin and be made at the firſt o, the ſaid Feaſts nut 
coming vr bappening. after" the d eſtate limited. to the ſaid. Smith 
and Cole ſhould rale effect in poſſeſſion ; and if there ſhould be 
three daughters, in truſt to raiſe: zoo. to be equally divided 
between them, and to pay them yearly. 50 /. a- piece in like 
manner, and to commence at the like time, for their reſpective 
malntenances and edueation, until their reſ pective por tions Thould 
"grow" due; and in caſe there ſhould be moré ſuch''dauphters 
chan three, upon this further truſt, that they the ſald M ilium 
Smith and Harry Cole, and the ſurvivor of them andchis heirs, 
chobld ſtand and" be ſeiſed of the ſaid manbr; lands, Gr. in truſt 
for the benefit of all and every the daughters f the fad Gνν e 
Bertiey, on the body of the ſaid Jane Cole" to bo! begbaen, 
equal to be divided amongſt them, to take as tenants in com- 
mon, and not as joint tenants of the ſaid truſt, and bf their 
ſeveral and reſpective heirs and aſſigns for ever: But in edle the 
"Tad" George Beriley ſhould have no daughters by the ſald June 
Cale," then upon © truſt for the benefit of the iſſue of the faid 
George Berkley, on any other wife, as therein mentioned; and 
in caſe of no iſſue by a ſecond marriage of the ſaid George Ber k- 
"ty, then in truſt for the benefit of ſuch perſons, and for ſuch 
_ eſtates and uſes, as the ſaid Elizabeth, Countels of © Ber#vey, 
* notwithſtanding her coverture, ſhould, by deed or will; teſtified 
by three or more witneſſes, direct; and ifndefault of ſuch direc- 
tion, in truſt for the Earl and Countefs, and the ſurvivor of 
them, and the heirs 18 aſhgns of the Counteſs for ever. 5 
85 214 it Qo10W D | 
| By a a „ 9 on the ſui deed of 8 
| 24 the execution thereof, a power was: given to Dr. Berk- 
» dey, in caſe he left no iſſue, to charge the premiſſes, from the 
deceaſe of the ſaid Jane, his intended wife, with any ſum not 
excceding 3 200 for boch. uſes as he thought 8 to appoint ; 


and 
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—beirs ſhould ſtand ſeiſed of the ſald pretwiſſes, after the deceale 


-Charles, Fart of Berkley, and his heirs, on condition that he 


deviſed the premiſſes, expectant upon the death of Mrs. Chup- 


the ſurviving truftce, refuſed to raiſe the ſame, and alledged he 
| had no authority ſo to do, cill the death of the appellant's 


[Caſes in Parl tament. 
and that after ſuch charge, the ſaid Smith and Cale aud their 


of the ſaid Fane, and not hetors, in truſt for 1 hw, and 
paying the ſame. | [4 7 


The marriage took effect, and on \ the 15th. of October, 1694. 
Dr. George Berkley died, leaving iflue by the ſaid 408 Cal, 
who ſurvived him, oaly one daughter, Elizabeth. 


 Elzabeth, Counteſs of Berkley, by het will, dated the 26th 
of Auguſt, r706, after taking notice that the ſaid premiſſe 
were in jointute to her daughter in law, late wife of her ſon 
George Berkley, and were charged with 2 500 J. for the portion 
of her grandaughter Elixabeth Berkky; deviſed the reverſion, 
remainder and equity of redemption in the fame, to her fon 


paid a debt of 5000. e bond, and all her other debts 
Earl Charles, by his will, dated the gth of Merch, wok, 


Lain, the mather of Elizabeth, and all his intereſt therein, unto 
George Berkley bis. ſon, and the heirs ef his body begotten; 
with remainder to the reſpondent George, Berkley in like man- 
ner, remainder in fee * er een Chan- 
ber, Eſq. + | 5 e 8, 3$4- 


On the RE of March, 1712, the faid 2 Berlly it- 
tained her Age of 21, and in Abri 7. married the appellant 
* obn Brome. 4 


In Trinity term, 1725, the hn exhibited thele ill in 
Chancery againſt the reſpondents and the ſaid William Chamber, 
ſetting forth ſeveral of the facts before mentioned, and that the 
appellant Elizabeth, from the time the attained ber age of 21, 
became well entitled to have: the 2 5ool. raiſed ; but that Car, 


mother; whereas the appellants inſiſted, that 2 5000. was direct- 
ed to be raiſed and paid at the appellant Elizabeth's age of 21, 
or marriage, which ſhould firft happen, and that the reverſion 
of the premiſſes ought to be fold for the payment thereol, 
with intereſt from the time it became payable. The appel- | 
Jants likewiſe ſet forth, that the reſpondents Henry and George 

2  Berkly, 


Caſes in Parliament. 
Berkley and William Chamber, claiming title to the premiſſes 
under the wills of the Counteſs of Berkley and Earl Charles, 


had got into their cuſtody the ſaid deed of ſettlement and other 


the title deeds of the premiſſes, and concealed the ſame, to 
diſappoint the appellants from having an execution of the ſaid 
truſt; and therefore, and in regard the appellant Rligabeth had. no 
other proviſion, they prayed, that the reſpondent Cole might be 
compelled to act in the truſt, and that the other reſpondents 
might ſet out their title to the premiſſes, and that the rever- 
on thereof, expectant on the death of the appellant Elizabeth's 
mother, might be decreed to be ſold, for payment . of the ſaid 
25001. portion due at the appellant 8 age of 21, and all intereſt 
for the ſame. 


The reſpoadencs Henry and George Berkley, FR their e 
to this bill, alledged, that the reverſion of the premiſſes, ex- 
pectant on the death of the appellant Elizabeth's mother, was 
deviſed by the will of their grandmother Elisabeth, Counteſs of 
Berkley, to their late father Charles, Earl of Berkley, in fee; 
and by his will, to the ſaid Henry Berkley and the heirs of his 
body, with remainder to the ſaid George Berkley and the heirs 
of his body, remainder in fee to the ſaid William Cham- 
ber; and inſiſted, that according to the true intent and mean- 
ing of the ſaid indenture of releaſe, the 2500/7. ought not to 
be. raiſed, till after the deceaſe both of the ſaid George Berkley 
and Jane his wife; and that till then, the truſt eſtate could not 
take effect in poſſeſſion, and that no intereſt ought to be paid 
for the 2 p00 l. until after the deceaſe of the appellant's mother; 
they alſo inſiſted, that the appellant Elixabetb had other pro- 
viſion, beſides what was made by the ſettlement, and which 
fat was afterwards fully proved in the cauſe. 


On the TY of May, 1727, he canis was heard 88 the 
Lord Chancellor King, who directed a copy of the limita- 
tions in the deed of ſettlement, and of the memorandum 
indorſed thereon, and alſo a copy of an order in a certain cauſe 
between Sandys and Sandys, to be laid before him to conſider 


thereon ; and declared, that he would deſire the aſfiſtance of 
his Honour the Maſter of the Rolls. 


ee copies, together with ſome other precedents, were 
Kcordingly laid before the Lord Chancellor and the Maſter of 
4 ; "Up - 5 U F the 
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C. Talbot. 
T. Lutwyche. 


on for judgment, when his Lordſhip, aſſiſted by his .Hongur, 
Was pleaſed to declare, that the appellants came too ſoon, ty 
have this portion raiſed, and that there appearing no cauſe ty 


time that it became payable by the ſettlement, and that the 


Jon of the marringe, the truſtees, in whom the reverſion in fer, 
ſubject to the jointure, was veſted, ſhould raiſe 25001. for an 


Takes in Parliament, 
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che Rolls; and on the 1 3th of November, 1728, The cauſe cans 


give them any relief, the bill ſhould ſtand diſmiſſed... 


nt 


F rom ahi deren, the appellants thought fit to appeal; ; infiſting, 
that their application to have the 2500“. raifed and paid by a 
tale of the revetſion of the premiſſes, was not too early ; but 
that the ſame ought to have been decreed to be fo raiſed, ſubjes 
to the cſtate for life of the ' jaintreſs, with intereſt FE the 


appellants ought alſo to have had their coſts of ſuit. And in 
ſupport of mis relief it Was argued, that the words of the fer 
tlement wete _ and poſitive .as to this particular of ralfing 
the portion, obig. that in caſe George Berkley ſhould have, no 


only daughter, and ſhould pay the ſame to her at her age of 
21, or marriage, which ſhould firſt happen ; withqut reftrginin 
it to be; dane till after the death of the mother. That it Was 
highly reaſonable, that this proviſion in the ſettlement ſhould 
have its full force and effect, becauſe the appellant Elizabeth, 
who: was the only iſſue of the marriage, claimed as a Purchase 
For a waluable confideration, under a ſettlement made in, con- 
ſideration of marriage and of a portion paid. whereas the refpon- 
dents claimed only under a voluntary diſpoſitidn, and ſubje& to the 
portion. That if there had been more than three daughters, the 
 wholggeverfion in fee would have been veſted in thoſe Jayghters 
and as fa pꝓroviſion for. them, and to be at their diſpoſal; in 
which, caſe, if the appellant Elizabeth had had three ſiſters, ſhe 
would have had a fourth part of this reverſion in her immediate 
diſpotal, £ven, in- the mother's lifetime; Whereas now; tho! ſhe 
Was the ſole iſſue of the marriage, ſhe was to have no "portion 
or proviſion during the mother's life, if the conſtruction con- 
tended for ſhould prevail. The objection is, that by the ſettle- | 
ment, the truſtees, until the portions ſhould be payable,” were 
10 raiſe 100 J. per ann. for the maintenance of an only daughte, 
payable at Chriſtinas and Midſummer, the firſt payment to be 
made at the firſt of the ſaid feaſts next coming, after the ſaid 
eſtates ſo limited to the truſtees, ſhould take effect in poſſeſſion 
which! was not to be till after the mother's death ; and, 1 
3 | 


Lates in Pairfanient. : 


ac the maintenance is to he paid before, .2 and "until the, Hor WAR . 
is payable, this ſhewed the intent of the parties to. be, that the 
portion of 2 500 J. alſo Was not to be raiſed till after her death. 
But to this it Was anſwered, that the reaſon of making that pro- 
viſion in relation to the maintenance was, becauſe the annual 
rents and profits are the proper fund for an annual maintenance; 
and as thoſe rents and profits were limited to the appellant EU 
Labet hs mother for her life, and could not, during her gife, be 
received by the truſtees, and as it might he: inconvenient to 
raiſe a maintenance by ales, or mortgages to be made every halt 
year; the parties to the ſettlement had-therefure expreſily guard- 
"ed againſt that inconvenience, by poſtponing the commence- 
ment of thoſe half yearly payments for maintenance, till '#fter 
the mother's death. But there are many inſtances, Where por- 
tions have been raiſed by ſale of reverſions, in the life- time of 
the tenant for life; and the inconvenience on the other fide 
would be very great, if a daughter s portion ſhould not be- raiſed 
when ſhe moſt wants it, either upon her attaining het age of 
21, or for her advancement i in marriage; and therefore in this 
kttlement, there was no. proviſion which poſtponed the raifing 
of the portion, longer than the time appointed for the düywcht 
of it. That as the ſettlement had made a difference between 
the two caſes, founded upon different reaſons, it did not follow 
from the poſtponing of the maintenance till after the death 
of the mother, that the portion ſhould not be raiſed, if it de⸗ 
came payable, as in fact it did, during her liſe; nor was the 
proviſion for maintenance thereby rendered: ineffectual, ſince it 
might have happened, that both the father and mother had 
died, before the .appellant Elizabeth had either attained 21, or 
f been married; in which. caſe, this proviſion” for maintenance 
would have taken place; but which, in the preſent caſe," it 
would not do, according to any conſtruction of the lettlefent, 
and therefore no. argument could be drawn from the prbllion 
about maintenance, for delaying the raiſihg of the partie 
heſides, there are ſeveral precedents in the Courts of Ee uity, of 
decrees for the ſale of reverſionary eſtates for payment off por- 
tians, ſome of which, at leait, come up to the circumſtances of 
this. caſe, if they are not ſtronger. OED 


On the other hide it was contended. 1 the, Cale Fo rever- P. Yorke. 
bonary terms for raiſing portions for children: in the life-time J. Willes, 
ol the father, or of a jointreſs, is of pernicious conſequence to 
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Jour. vol. 23 ADJUDGED, that the ſame ſhould be diſmiſſed ; and the decret 
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eſtates and families, and therefore the Court of Chancery avcide 
it as much as poſſible; and never decrees it to be done, unleſt 
where it appears clearly to have been the intention of the par- 
ties to the ſettlement. That in the preſent caſe, the intent of 
the.parties appeared to the contrary ; for it was expreſſly ap. 
pointed by this ſettlement, that the 100. per ann. for main. 
tenance ſhould not commence, till the firſt of the feaſt days 
next after the eſtate limited to the truſtees ſhould take effect in 
poſſeſſion, which was not tall after the death of the jointteſs 
That the payment of the maintenance or intereſt was not to 
commence, until after the eſtate took effect in poſſeſſion, and 
to continue until the portion ſhould grow due to be paid; and 
the time of the portion's growing due, being plainly, in the 
apprehenſion of the parties, ſubſequent to the commencement 
of the maintenance or intereſt, the deed ought not to be ſo 
conſtrued, as that the portion ſhould be abſolutely payable at 
the age of 21, notwithitanding the eſtate for life of the jointreſs 
continued, when the maintenance or intereſt was not to com- 
mence, until the determination of that eſtate for life. That 
Earl Charles, by paying the debts of the Counteſs, might be 
conſidered as a purchaſor of the reverſion for a valuable con- 
ſideration ; but if the ſale prayed by the bill ſhould be made, 
his deviſees, who were his children, would have very little, if 
any, benefit from the reverſion; it not being, at preſent, worth 
much more to be fold than the 2500/. and the intereſt of it. 
And laſtly, that there was no room in this caſe for an argument, 
which had been ſometimes urged, that the portion ought to be 
raiſed, in order that the appellant Elizabeth might be advanced 
in marriage; for ſhe had been many years married, and had 2 
conſiderable proviſion beſides the portion now in diſpute. _ 


AFTER hearing ountbl on cls appeal, it was onparxzniN 
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therein complained of, affirmed. 


Caſes in Parliament. 445 


* — 
1 14 . * 0 * 4 — * 7 
. U 
1 r | * * 
4 5 WT 


Charlotte, Marchioneſs Dowager of Au. 


nandale, An er two Sons, or a 
George Jobinſton and Lord n ap _ Ulants. 
ſon, Infants, "rr: 
Ami f 7 046 - F | — . 1 Foy do Reſpondent. : | 


19th March, 1728. | 


HE reſpondent was the daughter of Edward Barris for- 1 135 
merly Governor of the iſle of Jerſey, who brought her ca. 6. 7 
up in a genteel, ſober and regular manner; but being afterwards | 
greatly reduced by misfortunes, he left a at * death very 


young and in a hel condition. CNN EONS {| 


In May, 1717. William, Marquis. of n applied to 5 
the reſpondent to become his houſekeeper; which, conſidering = | 
her narrow circumſtances, ſhe was the more eaſily prevailed upon 5 
to accept, and for ſometime behaved herſelf well and virtuouſly 3 N 
but was at s nen en 150 the ee 0 e 


with him. Tru 


. e 
” E ® ? $«7 


The reſpondent anda proving with child, and the Mir- 
quis being very defirous to make ſome proyiſion for the fupport 
and maintenance of the 'reſpondent and ſuch child, when the 
ſame ſhould be born, and for the longer liver of them 1 did, of 
his own free will and offer, procure to be prepared, and on the 
15th of September, 1718, executed a bond to the reſpondent in 
the penalty of 4000/1. .conditioned for the. heirs, executors, or 
adminiſtrators of the Marquis, paying to the reſpondent 20007. = 
within one month after his death. 40 ang Bf lg 


YT” 4 i 
£ 4 — 


And on the ſame day, the Marquis "and. IK reſpondent 
mutually executed a deed or inſtrument, whereby, after reciting 
the faid bond, the Marquis declared, that as well for divers 
good cauſes and conſiderations, as for and in conſideration of the 
love and affection which he bore to the reſpondent, and.a child 
already begot by him on her body; and for a proviſion or main- 
tenance * the reſpondent and ſuch child, after the death of 
him the ſaid Marquis; he did fully, freely and abſolutely give, 
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ſecuted by the ſaid recited bond, to be paid to the reſpondent 


i Marquis; to have and to hold the aforefaid 'fum of 2000 / 


or demand, of or by any other perſon or perſons whatſoexe, 
but to the ſeveral ules, intents and purpoſes, after mentioned, 


on an annuity or yearly income, to and for the only proper us. 
ſaid Marquis on her body as aforeſaid ; and to be paid to then 


during the life of the reſpondent and the iu: "II the 
longeſt liver of them. £ of 44 Boro 


ea enen 


18 
9 is 


Marquis, proved the will in the Prerogative Court of Canter 


refuſing to pay the ſame, an action was brought upon the bond; 
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71 , Jin! fe? 75 * 1 £ 
grant and colt unto the reſpondent the ſum of 2000/0 


out of the perſonal eſtate, goods and chattels of him the laid 


unto the reſpondent, after the death of the ſaid Marquis fron 


thenceforth for ever, without any manner of claim, challenge, 


vis. that the ſaid ſum of 2000 J. ſhould be placed aud lid ou 


and benefit of the reſpondent and the child begot by him the 


On the 15th of November, 1718, the eos was rough 
to bed of a female child by the Marquis; but which died on the 
19th of December Tollowing. | WR". 


4] | DT it, 
n 339 


76 '4 N? 


cont then gi of Fanuary, 1720, the Marquis died, boring 
mm his wilt, and thereby appointed the appellant. tho, Mar- 
chioneſs his executrix; and directed, that the. ſhould pay out 
of his perſonal eſtate, all his lawful executory and perſonal debts, 
in) which Lord Lee his eldeſt ſon was not bound, and n 


The net wha eee ſoon Alter the e Gall of the 


.vury, and poſſeſſed herſelf we ed Seien c to the amount 
2h! about 60004. + - 


g "The reſpondent, Gon, "Har the death of His Marquis; mide her 
application. to. be paid the money due to her; but the appellant 


wherenpon in Mzchaelmas term, 1721, the appellant exhibited 
her bill in Chancery againſt the reſpondent, praying a diſcovery 
of; rhe; faid! bond and deed, and in whoſe preſence, upon what 
inducements, and:for what conſiderations the fame were executed; 
and an injunction tao ſtay the reſpondent's proceedings at n 0N 
the bond. at: +0 


* 


F this bill 6 * ondent put in her anſwer, ſetting forth 


the matters aforeſaid, = the ſaid bond and deed, and ko 
4 ame 


Ml 


93 8114 1412 32 
Cates in Parliament, EO 
lame. were given, for the conſideratigns! aforeſaid 8 


fraud or circumvention; that the Matquis himſelf procured 
ſuch' bond and deed to be drawn, and ä 1 e ew 
not who prepared the ſame. aba. 


The reſpondent proceeded to trial in her ion; 3 ut, the 
appellant the Marchioneſs having pleaded non ef factum, and 
one of the witneſſes being dead, and the other i in Scotland, the 


reſpondent could not prove the execution of the bond, and 
was ann nonſuited. * 0 at WS 


But in O&ober, 1723, the filed her bill in Clans, againſt the 


appellants, ſetting forth the matters afofeſald, and praying a diſ- 


covery of the late Marquis's aſſets, and to be thereout paid the 
890. and intereſt. 


The appellants put in their anſwer to this bill, ting forth 
the Marquis's will, and an account of his perſonal eſtate come 
to the hands of the appellant the Marchioneſs, and the pay- 
ments ſhe had made thereout ; and admitted, that upon inſpect- 


ing the deed and bond, ſhe apprehended, the ſubſcription, baute 
to be like the Marquis s writing. | 


Ifve denk joined, ſeveral witneſſes were ame on both 
ſides; and on the 25th of January, 1727, both cauſes came on 
to be heard before the Lord Chancellor Kixg; when his Lord- 
ſhip declared he ſaw no cauſe to give the plaintiffs in the original 
cauſe any relief, and therefore ordered the original bill to be 
diſmiſſed, with coſts ts be paid out of aſſets : And in the croſs 
cauſe it was ordered and decreed, that it ſhould be referred to 
the-Maſter to take an account of what was due for principal 
and intereſt on the ſuid deed of the 1 gtk of September, 1518, 
from: the end of one month after the death of che ſaid Tate 
Marquis of Annandale; and alſo of the afſets of the ſuld late 
Marquis, which had come to the hands of the appellant the 
Marchioneſs, or any other perſon or perſons on ber behalf; 
and what the Maſter ſhould find and certify to be due to the 
reſpondent for principal and intereſt as aforeſaid, and for her 
colts in the croſs cauſe, the appellant the Marchioneſs was 


decreed to pay to the refpondens | out of, R in a courſe of 
"miniſtration. d | 
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On the. toth of December, 1728, the Maſter made his report, 

and thereby certified, that 2854/. 10s. would on the 14th. of 
January, 1728, be coming due to the reſpondent for principal 
money, intereſt and coſts, purſuant to the decree; and that 
the appellant, after the death. of the Marquis, did poſſeſs her- 
ſelf of his perſonal eſtate, amounting to 5609/7. 65. 24. out of 
which ſhe had paid 7337. 18s. 2 d. ſo that there remained in 
the appellant's hands 4875 J. 8s. out of which the was to pay 
the before mentioned ſum of 28547. 10s. to the reſpondent, 
according to the decree. 


The appellants apprehending this decree to be erroneous, 
appealed from it; and on their behalf it was inſiſted, that the 
reſpondent's demand as well by her croſs bill, as in her action at 
law, was founded on the bond; in the proof of the execution 
whereof, the had failed both at law and in equity. That the 
deed on which the decree was founded, appeared to bear even 
date with the bond, to which there were two witneſſes, and yet 
the deed was atteſted by one of thoſe witneſſes only, which 
rendered the execution, of it ſuſpicious ; and even the proof 
of ſuch execution, depended on the proof of the hand-writing 
of that ſingle witneſs, who was now dead, That in this 
caſe, no aſſiſtance ought to be given in a Court of Equity, in 
favour of a demand for ſo large a ſum of money,, and founded on 
ſuch a conſideration ; and in regard it was alſo in proof, that the 
reſpondent came into the late Marquis's family in a very low and 
mean condition, and afterwards made ſeveral conſiderable op 
tages to herſelf. :That if this decree ſhould ſtand, the appellant 
the Marchioneſs would be liable to make ſatisfaction to the 
reſpondent out of her own eſtate, for ſo much as the aſſets of 
the Marquis, remaining unadminiſtered, ſhould fall ſhort of the 
principal and intereſt claimed to be due on the deed ; altho ſhe 
had applied the aſſets already adminiſtered in ſatisfaction of the 
funeral expences and juſt debts of the Marquis, moſt of which 
_ debts were due on. ſimple contract only. And that many of the 
unſatisfied creditors might be diſappointed, and the appellants 
the infants would be totally deprived of the proviſion intended 
for them by their father's will, and left without any manner of 
provifion for their maintenance or education from him: And 
therefore it was prayed, that the decree might be reverſed, ans 
the reſpondent's bill diſmiſſed with coſts, | EF 
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On the other fide it was only ſaid, that the execution of the | 
geed was duly proved, and that the Marquis's ſubſcription . } 
thereto was proved to be of his hand-writing ; and therefore, I 1 ,uyche. | 

and as the appellant the Marchioneſs had aſſets in her 3 W. Hamil- ; 
more than ſufficient to ſatisfy the reſpondent's juſt demand; it en. 
was hoped, that the decree would be affirmed, and the 1 00 


diſmiſſed with coſts. 


AccoRDINGLY, after hearing counſel on this appeal, it was Dxcaee 
©RDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; med. 


Jour. vol. 23. 
and the decree therein complained of, affirmed. p. 367. 
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umme. 


Mary Danſon Widow of John wat Appellant, Caſe 65. 
ſon, Eſq; ” 2 8 


Nicholas Trott and Ann his Wite, Eli— 
zabeth Moor, Widow, Henry Bertie, 


Eſq; James Bertie, Eſq; and Hugh 


ö 
e 
Watſon, Gent. — 2 J 


27th March, 1729. 


7 ING Charles II. by ſeveral letters patent of the 24th of wms. 180. 
March, in the 15th year of his reign, and the zoth of Viner,ol . 


21. ca. 13. 
June, in the 17th year of his reign, granted and confirmed the Reported by 


province of Carolina in America, with ſeveral powers and pri- - opted 


vileges, to Edward Earl of Clarendon, George Duke of Albe- Dawion. 
mark, William Earl of Craven, fohn Lord Berkley, Anthony 
Lord Aſbley, - Sir George Carteret, Kant. afterwards Lord Carte- 
ret, Sir William Berkley, Knt. and Sir John Colleton, Bart. and 


their heirs : Soon after which the patentees, by ſeveral deeds, 
agreed to hold the ſame as tenants in common, 


Sir William Berkley died in 1682, having 6rſt by will deviſed 
'E Sth part of the ſaid province, to Dame Frances his wife in 
e; who having afterwards married Philip Ludwell, Eſq; they 
ues to ſell the ſame to Chri/topher then Duke of Albemarle, 


the then Lord Carteret, the Earl of Craven, and Sir Peter Col- 
Vor. III. 5 * 
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leton, 
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lelon, four of the then Lords proprietors, for 300 la ho made 
uſe of the name of Thomas. Amy, citizen, and .grocar; of London, 
as their truſtee in ſuch purchaſe. : And accordingly, by inden. 
tutes dated the 10th and 11th of April, 1684, Ludwell and his 
wife, in conſideration of 300/. really paid by the ceſtuique-trults, 
tho mentioned i in the releaſe to be paid * Ke Feyofthe 
faid proptietorbip to Amy | in fee. 


: 
"bt , *$\ © - 1 
18 Dus — 1 * 3 4 3 © 910. 


The equitable eſtate of the Date of Altemorts," Earl of 
Evans Lord Carteret and Sir Peter Colleton, becoming veſted 
in Jobn Lord Granville, William Lord Craven, John Lord Cor, 
teret and Sir Jabn Colleton ; they, by indentures of the 29th 
and oth of June, 1705, reciting the conveyance. to Am, and 
his being only a traftee as aforeſaid; in conſideration of 100/, 
a- piece paid to them by John Archdale, Eſq; the appellant's 
father, conveyed the fame eighth part to the aid Were Arab. 
dale and his heirs, 


* 
- * * 17 » q - 
ww £, 3 4 "Ef 4+ + © 9 £ — 


The appellant ſoon afterwards married Fobn Danjon;, nd 


thereupon, Archdale by indentures dated the 21ſt and 22d of 
Oclober, 1708, in conſideration of 200“. paid him by Daf, 


and of love and affection to the appellant, conveyed the aid 
eighth part to Danſen and the appellant, and their heir; fn 


_ was put into poſſeſſion accordingly. 


On ha death of Amy, the legal eſtate in the ſaid ciohth part 


deſcended-to the reſpondents Ann Trott and Elizabeth Moor, 3 


his daughters and coheirs ; ' whereupon Trott and his wife and 
Elizabeth Moor, ſet ap'a title thereto in their own right, and 


exhibized a bill in Chancery againſt the appellant and her then 


huſband, to be put into poſſeſſion and have an account of the 
profits ; but yy TR ſtruck Eligabeth Moor out from 
W a Oe” 8 i 2 e 5 


m 131 F*® 
105112.“ 
194 


"To. 5 pill 3 and the pelt card inüiſting on 
their title, and that the 3007. purchaſe money mentioned in the 
deeds to Amy, was really paid by the Duke of Albemarle, Earl of | 
Craven, Lord Carteret. and Sir Peter Colleton; which, and allo” 


the Laid truſt, Amy had acknowledged both by a letter dated the 


28th of Aug}, 1799, and by an anſwer put in to a bill in Chan- 
cery exhibited againſt him and others, by the Lord Carteret Wc | 


an infant. 


” | Afcermants 
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" Afterwards, Danſon and the appellant Exhibited a croſs bill It 
1729: 
againſt the ſaid Tyott and his wife and Elizabeth Moor, praying — 
that they might convey the legal eſtate in the ſaid eighth part 
to Danſon and the appellant: To which bill the reſpondents 
anſwered, and denied their knowing that the 300 J. purchaſe 
money was paid by the Duke of Albemarle, Earl of Craven, 
Lord Carteret and Sir Peter Colleton; and pretending they knew 
of no declaration of truſt ſigned by Amy, inſiſted on the ſtatute 
of frauds ; and that Amy bad, for about eighteen years, ſpent 
much of his time in the ſervice of the colony and board of 
Proprietors, for which he had received no acknowledgment. 
And Elizabeth Moor ſaid, that ſhe and her late huſband, had 
afligned and releaſed her intereſt to Trot? and his wife and her 
iſſue, and therefore diſclaimed all right to ſuch proprietorſhip. 


Both cauſes beiag at iſſue, and witneſſes examined, the ſame 
were, on the 7th of November, 1721, heard before the Lord 
Chancellor Macclesfield, who was pleaſed to declare, that he ifaw 
no cauſe to relieve the reſpondents Trott and his wife on their 
bill, and therefore diſmiſſed the ſame: But in the croſs cauſe, 
decreed it ſhould be referred to the Maſter to ſee, what expence 
the ſaid Amy was at, and what he deſerved for his trouble about 
the truſt, which Darſon and the appellant ſhould . pay to Trott 
and his wife, as the Maſter ſhould appoint; and they were 
thereupon. to convey the legal eſtate to Danſor and the appel- 
lant at their charge; but as to coſts, his Lordſhip did not think 
it to give any on either ſide.— This decree was only unleſs 
cauſe as to Moar, who made default; but was afterwards made 
abſolute againſt her, by an order of the ach of een e 


lowing, 


On the goth of Fune, 172 3, the Maſter made his report, the 
*ppellant's huſband being then dead, and firſt mentioning the 
conveyances to Amy, and that the ſame were only in truſt as 
aforeſaid; certified, that the Lords Proprietors of Carolina, by 
varrant under their hands and ſeals, dated the 17th 'of Ockober, 
1994, required Fohn Archdale, Eſq; then Governor of that 
Province, to order the Surveyor- general to admeaſute out 12, ,000_ 
"res of land for the ſaid Amy, and to paſs grants thereof to 
him and his heirs, in conſideration of his good ſervices; and 
tat by a grant under the Great Seal of the province, dated the 


21 of "Auguſt, 1697, produced by the te ee the ſaid 
Lords 


JN 
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| per acre, to commence from two years 8 his — 
fion ; and that by a copy of a further grant, dated the 29th of 
September, 1697, produced alſo by the reſpondents, -the»faig 
Lords Proprietors, by virtue of their original grants and fun. 
damental conſtitutions, appointed the ſaid 4my to be one of the 
eight hereditary Lords Proprietors, in the room of Seth: Sauth.. 
well, Eſq; who had purchaſed the Earl of Clarendon's- ſhare, 
and was dead without heirs or aſſigns who could claim the 
ſame. The Maſter alſo certified, that by am entry in the Lards 
Proprietors books, proved before him, dated October, 169% 
the. ſaid grants were all mentioned to be made to Amy, in con- 
ſideration of his good ſervices to the ſaid Lords Proprietors, and 
particularly for his faithful diſcharge of the truſt repoſed id him 
by four of them; and it was alſo thereby recited, that the fuil 
Amy had agreed to reconvey the truſt, when required, to Wit. 
liam Thornburgh, Eſq; then guardian of Sir John Colletonr h 
Was directed, forthwitli to act in the ſaid truſt, as he did that 
day. At the board, in the preſence and with the concurrence of 
the ſaid Any, and continued ſo to act afterwards, both at the 
board and elſewhere.— The Maſter further certified, that be 
appellant's Solicitor had infiſted, that the faid feveral grants 
were a ſufficient recompence for all the ſaid" "Amy's expende ind 
CA trouble about the truſt, till the 29th of September, 1699; hen 
Thoruburgh, being deputed to act in ſuch truſt, took bus ple 
at the board; but that it did not appear to the Maſter,” that the 
43,009 and 12, ooo acres were ever admeafured out to Am, or thut 
any actual grant of the ſaid 12,c00 acres was made, purſuant to' 
the ſaid warrant of the 17th of October, 1694, or that 2. bad 
ever received any profits front the ſaid grants, or any Statut ty, 
for his trouble and expence. And the Maſter alſo Sa. 
that from the 11th of March, 1684, to tge2d of A5 7 100 | 


Amy ' conſtantly acted at the board as a Lord eee and 


from the 2d of April, 1698, to the z 1ſt of December, 1999, 
he ated as a Lord Proprietor under the grant of the "2th 10 
September, 1697, as appeared by an inſtrument, dated the 1 11h, 
ct April, 1698, made to John Blake, and ſigned Willian Thirr 
Burgh for Sir John Colleton, Thomas Amy and William Thorn 


burgh, from which time, all the deeds and inſtruments . 
9 
3 N 
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{ ſigned. And alſo, that by A ſettlement duly proved, dated ge 
he 21ſt of March, 1700, Amy, as a portion with the ſaid Au n! 
lis daughter, aſſigned his eighth part of the ſaid proprietorſhip, . 
(late Southwell's, and granted to him by the grant of the 29th 
of September, 1697,) to the defendant Nicholas Trott in ſpecial 
ail, with remainder in fee; which teſtified the faid Amy's 
cceptance of ſuch'grant.—As to Amy's expences and trouble in 
me truſt, from the 11th of March, 1684, to the 2d of April, 
1698, the Maſter certified, that Amy had been induſtrious in 

ting the intereſt of the province, and procuring people 
0 go thither, and meeting and treating them at the Carolina 
offee-houſe and elſewhere, and might expend therein 501. 
year; and deſerve for his trouble 80/. a year, in all 130“. per 
an.; which, for the time aforeſaid, amounted to 16967. gs. 
ind which ſam,” the Maſter conceived, ought to be borne in * 
werage amongſt all the eight Lords Proprietors; becauſe Amy 
ated not for the benefit of the appellant's ſhare only, but for 
the whole province; and that 2121. 1s. 3 d. being an eighth 
part of the ſaid ſum, he conceived reaſonable to be allowed by 
the appellant, and therefore appointed the appellant to pay the 
me on the 20th of July then next at the RolF's chapel; and 
thereupon appointed Trott and his wife to reconvey the legal 


tate in the ſaid eighth part to the appellant, purſuant to the 3 
lecree. | | 'b | un OTRO! 


To this report, the reſpondents took three exceptions : I. For 
that the Maſter had not carried on the 1301. a year to the 21ſt 
of September, 1704, when Amy died. II. That the Maſter had 
dered the appellant to pay only an eighth part of the ſaid ſum, 
and not the whole. And III. That the Maſter had certified 
&yeral matters no wiſe relating to the enquiry directed. 26, 268 


The appellant alſo took two exceptions to this report: I. For 
that 50/. per ann. for Amy's expences, and 800. per ann, for his 
nouble, was too great an allowance; the proofs in the cauſe 
Which related thereto being very looſe, and not ſufficient to 
Varant the ſame. And II. For that the Maſter had made no 
deduction for the grants and allowances, mentioned in the report 
to have been made to Amy; altho' it appeared they were made 


in We of his trouble and expence relating to the 
tru . | . « 6 , 4 | > 


vor. III. 


* "+ Thel 


4 aa gly. But Watſon was only a truſtee and agent in ſuch 


to 


C. Talbot. , 
]. Finch, 


. January. 1723: before tho ſame Lord Chancellor, who wa 
pleaſed to over- rule both the appellant's exceptions ; but allow. 
add the reſpondent's firſt and ſecond exceptions, hy ordering the 
appellant to pay the whole 1 30/7: per ann. "down to Amy's death, 
amouyting to 2538 /. 115. to the reſpondents Trott and his 
wife, and on payment thereof, they were to convey over to the 
appellant, at her charge, what had been 3 o 1 ſaid 
log my by the ſaid Lords N e D9293N9 


1 IE appellant” being proſecuted 10 4 ſequeſtration an th 


anſwer the 2 2538/. 119. and that a commiſſion. of rebellion 


| ner the decree. 155 


| their juſt title thereto, and put them to great charges in defend- 


Caſes in Parliament. 


.. Theſe, exc:ptions on both ſides were argued. on the 1 fh of 


3 


order, it was, on the 29th of October, 1724, ordered, that the 
ſaid two proprietorſhips ſhould be ſold before the Maſter, to 


ſhould be renewed againſt the appellant, until ſhe ſhould per 


Abe on the {6th © of February following, the Maſter reportel 
* teſpondeñt Hugh Wal ſon the beſt purchafor of both the 
ſaid proprietorſhips at gool. and the ſame were conveyed to him 


Pukehaſe, for the reſpondents Henry Bertie and James Berti; 
anch afterwards conveyed one of the ſaid pro prietorſhips to the 
ſaid Jame Bertie and his heirs, and the other of them to the 
"NR Bert: in like manner. U 


The appellant ger being confined in Sn near 5 yea 
1 not paying the money, appealed both from the decteg and 
the order upon arguing the exceptions, and alſo from the ſeyera 
ſubſequent proceedings: And as to the decree, it was; di bet 
behalf, contended, that the reſpondents Trott and his wife were 
= ordered: to pay the appellant's coſts, on the diſmiſſion of the 
original bull ; notw ichſtanding they had, againſt all conſcience 
and quſtice, ſet up ·a right in themſelves to the proprietorſhip, 
and endeavoured to defeat the appellant. and-her late huſband of 


ingeit againſt their unjuſt pretenſions. That the appellant and 
her late huſband were decreed to pay Trott and his wife, whit 
the Maſter ſhould find Amy deſerved for his trouble, and what 
he had expendeũ in the truſt; whereas it did not appear in either 
11857 the cauſes, nor did Trott and his wife pretend, that they 


were either executors or adminiſtrators of Amy, and conſequent! 
: they 
4 F 


n. 


| 
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they were not entitled to any ſatisfuctich en that account, if FI 
any ought to be allowed; and even ſhould the appellant pay them 
«what ſhe was ordered to do, it would be no bar to any demand 


which might be made by Amy's proper repteſentatives on the 


ame account. But if Trott and his wife had been Any 'r repre- 


ſentatives, and entitled to any ſatisfaction for his expences and 


trouble, yet the appellant and her huſbafd ought not perſonally 
to have been (decreed to pay the fame; beeauſe they never 


entered into any perſonal contract with Amy for that purpoſe, 
nor had they any intereſt in the proprietorſhip till after his 


e Ar L 2 C7, ü, ene ei 
death. And as Trott's bill was diſmiſſed, it was apprehended 


that ſuch a decree could not properly be made againſt the appel - 


ant and her huſband, upon their own bill. That the reſpon- 
dents Trott and his wife were decreed to convey the ſaid eighth 


part to the appellant's late huſband only; whereas it ought to 
have been to him and the appellant and their heirs, purſuant 


to the ſettlement made by Archdale. And that the reſpondent 
Elizabeth Moor was not decreed to join in fuch - conveyance, 
_ Altho' ſhe was one of Amy's coheirs ;, for as to her copyeyance 
to Trott and his wife, it appeared of their own ſhewing, to 


have been by leaſe and releaſe only, without a fine, ſo that the 


legal eſtate of one moiety ſtill remained in her. As to the order 
made on arguing the exceptions, it was inſiſted, that if the 


reſpondents Trott and his wife were entitled to have àn allow- 
ance for Amy's trouble and expences, beyond the grants made 
to him by the Lords Proptietors, yet they ought' not lo have 


had fo great an allowance as 1 30 J. per ann. the proofs in reſpect 
_ of ſuch trouble and expences being very looſe, and ſeveral'sf the 
witneſſes examined thereto being perſons” of mean condition, 
and incompetent judges of what Amy might either expend or e. 
deſerve. That no deduction or allowance was made to the appel- 
ant for the value of the ſeveral grants to Amy, in confideration 
of his trouble in the truſt; altho' it appeared by the Maſter's 
teport, that he accepted the grant of Mr. South, proptietor- 
ſbip, and thought the ſame of ſo great value, as to ſettle it 
upon the reſpondents Trott and his wife, as à portion for her. 
That the 130. a year, was allowed to the death ef Any, 
Phereas it appeared by the books of the Lords Proptietors, chat 
after Amy had obtained a grant of Mr. Southawell : pro Srietor- 


ſhip, vi. from the ad of April, 1698, Mr. Thornburgh* Red in 


then truſt, and Amy acted in his own right only. Laſtly, that 
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that what Amy did was not only for the benefit of the appellant's 


.Lutwyche, 


Ford. 


the appellant was ordered to pay the whole ſum of 2538“. x; 1 


the whole province: And therefore it was conceived, that if the 


it ought to be no more than an eighth part of what was reaſon. 
.able to be allowed on that account. 


= reſpoͤndents ever had any benefit or advantage from the proprie- 
tors warrant to Amy for 12,000 acres of land, or the Land- 


her huſband; but on the contrary, examined witneſſes before | 


Cakts in Parliament. 


when it appeared by the Maſter's report, and ſo the fact was, 
eighth part, but for the joint advantage and common good of © 


appellant was to pay any thing for Amy's trouble and expences, 


On the part of the reſpondents, Trott and his wife and Eli- 
Zabeh Moor, it was ſaid, that it appeared both by the proofs in 
the cauſe and the Maſter's report, that neither Amy, or theſe 


graveſhip of 48, ooo acres, thoſe lands never having been ad- 
meaſvired' out, but ſtill remained in the Lords proprietors power 
of diſpoſal ; neither did they make any benefit or advantage of 
the of Feared proprietorſhip which was Seth Soutbwell's, granted 
to Amy by the Proprietors ; for the reſpondent Trott, to whom 
Amy conveyed it as à portion with his daughter, was kept out 
of the poſſeſſion and profits of the ſame by the proprietors, ever 
ſince "the grant thereof to Trott. Beſides, it did not appear 8 
chat this ep was granted Amy, in conſideration IG 
recompence of any, ſervices done by him ; but only to keep up 
the number of eight proprietors, according to their own con- 
ſtitutions, and as ſuch Amy accepted it. That the 2 —Þ | 
ſubmitted to the decree, by her not ſhewing any cauſe why the 
fame ſhould not be revived. againſt her, when ſhe was ſerved | 


with A ſubpana ſeire fecias for that purpoſe upon the death of 


Ei» eva 


the Maſter to whom. the cauſe was referred, That t the appel 
lant not paying the reſpondents the money reported due, the 
proprietorſhip which Was Sauthwell's and granted to Ant), LN | 
well as that claimed by the appellant, were twice adyertifet in 
the Gazette to be fold, and were accordingly ſold before the 
Maſter, and had fince Yell conveyed | to the purchafor ; d 
tho' this tranſaction took up near a year, yet the appellant never 
complained of the decree during all that time, but ſuffered 
the purchaſe to be compleated, and ought therefore to be bound 
by Mitt i] 2 1 % 


On 


Cafes in Partiameant. 

on behalf of the reſponde nt James Bertie, it was contended, 
that he was no party to the decree or proceedings appealed from, 
and conſequently could have no opportunity of aſſerting his 
cight to the proprietorſhip, which for a valuable conſideration 
he had purchaſed from the heirs at law of Southwel/> And 
therefore it was conceived, that his title could not be affected 
by the diſpute between the appellant and the reſpondents Trott 
and his wife, nor ought he to be in any manner drawn into 
ſuch diſpute ; and the rather, as the appellant did not by her 


appeal pretend to be any way prejudiced by the ſale of the ſaid 
proprietorſhip to this enn, 


Bur, after hearing counſel on this ey it was ORDERED 
and ADJUDGED, that the decree and ſubſequent orders com- 
plained of, made in the cauſe wherein the appellant was plaintiff 5. 
ſhould be reverſed: And it wg N on the Pf of Faß 


ther with r: for the fame ; it Was pr ORDERED, that 
the Court of Chancery ſhould cauſe an enquiry to be made, 


what was the principal ſum of ſuch purchaſe money, and from N 


the time of payment thereof to cpmputs antereſt for the 
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lame ; and on the appellant's paying what ſhoyld be found due | 


for much principal money and intereſt to the ſaid Henry Bertie, 


it was further ORDERED. and ADJUDGED, that he ſhould, 1 
the coſts and charges of the appellant, covey. the Proprietorſhip 


in queſtion to her and ber heirs; and that the reſpondent 


Elixaberb Moor hould likewiſe, by proper convweyances at the 
charges of the appellant, convey all her right to the ſaid . f 


prietocſhip to the appellant and her heirs. And pur ſuagt to the 


* of the appellant's. agent, ſignified... At the bar, Ke was = 


further ORDERED. and ADJUNGBN,. chat what the, 


was to be taken of aſſets. And as to the re 


dent Ann Trote, out of the aſſets of Nicholas Trot her 1 5 
buſdand; and if the ſhould not admit aſſets, then an account 
pondent James "Of 


Bertie, it was ORDERED, that the. appeal ſhould * e | 


with 101. coſts to be Paid him by. the Appellant, 
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e 2 HE Honourable Frances Ellis, widow, one of the dauzb. 

1 Equca, ab, N ters and coheirs of James Viſcount Say and Seal, being 

3% ©. 4. feſſed in fee of an undivided molety of ſeveral meſſuages, lands, 

tenements and hereditaments in "Nether Norton and Ob. 2 

. NVortbi, in the cotnty of Ghouceſter, of the yearly value of 

53697: duly made her will, dated the roth of December, 168;, 

ant did thereby give and bequeath divers ſmall legacies to 

Aetefaf perſons In her will named; after which; ſhe'deviſed th 

falt lands and Hereditaments in the words following: “ Len, 

*. bive and devife' all my manors, meffuages, lands, tene: 

"44 tents and hereditaments whatſvever, with theit and'every of 

'86:their appurtenances in Nether Norton and Overſbury Norton, 

r br Elewhere in the county of © Glouceſter, and alſo Ml my 

. meſſuages, lands, tenements and hereditaments, in pofſeſſion, 

/ $0 yeverfion; remainder; or otherwiſe, lying in Morilabe, or elle 

Where in the ebunty of Surry, to Thomas Eri of Charbirough, in 

| «:theceounty''df. Dorſet, Eſq; and Charles Morgan-of the Inner- 

4 Temph, Lonuon, Eſq; and to their heirs and aſſigns for ever; 

upon truſt and confidence neverthelefs, and to the intent and 

* porpoſe, but not upon condition, that they the ſaid Fhoms 

Erle and Oharler Morgan, and the ſurvivor of them, and the 

+ heirs of ſuch ſurvivor, ſhall and will in the firſt place out of 

the rents, aflaes and profits of the ſaid manors, meſſuages, 

lands and premiſſes in Nerher' Norton and Overſbnνꝙ Norti 

«© aforeſaid, pal and ſatisfy the ſeveral legacies, devi ſes and 

„ bequeſts, hereafter mentioned to be by me given; deviled, 

„ or bequeathed.” This deviſe was followed by a bequeſt of 

- ſome annuities for lives, and ſome pecuniary legacies, after 


which 


Vi ner, vol. 


Fates in Parliament. 


which are the following words ; vig. And I do hereby autho- 
« riſe and appoint, that they the ſaid Thomas Erle and Charles 


cc Morgan, and their heirs, ſhall and will in the firſt place, \ 


« reimburſe themſelves all ſuch neceſſary charges and diſburſe- 


« ments, as they ſhall from time to time be put unto conctrn- 
« ing all or any of the matters. herein contained; and from 
« and after their reimburſement and payment of the faid ſeveral 


ec * annuities, or rent- charges, legacies and intereſt aforeſaid ; 


« to be paid out of Nether Norton and Overſbury Norton afore- 
« ſaid, and as the ſame ſhall ſeverally and reſpectively be paid, 


« end and determine: That then they the ſaid Thomar'Brle and 
« Charles Morgan, and their heirs, ſhall and will pay, or cauſe 


*« to be paid, all the reſt and reſidue of the rents, iſſues and / 
« profits of the ſaid manors, meſſuages, lands and premiſſes, to 
15 the proper hand of the ſaid Cecil Fiennes, or to ſuch 


co ſeal direct and appoint, for * during the term of * _ * 
1 life; and from and after her deceaſe, they the ſaid Thomas | 


« Erle and Charles Morgan, and their heirs, ſhall ſtand and be 


AS 34S 


10 ſeiſed of, and in all and every the ſaid manors, meſſuages, 
3 lands and premiſſes, to the uſe and behoof of the ;heirs of 
« the body of my ſaid daughter Cecil, Fiennes, . 


A ſucceſſively as they ſhall happen to be in priority of birth and 
ſeniority of age, and to the heirs of their, ſeveral and reſpec- 


« tiye bodies, in tail general; ſubject neyertheleſs to the pay- 
c ment of the ſaid, annuities, legacies and. intereſt, charged 


5 1 and hereby before by me given out of, ; Nether, Nortan and 


« „ Overſoury Norton aforeſaid ;; And for default of ſuch iſſue, 
* then, upon this further truſt and confidence, and Ido hereby 


declare my mind and will to be, that they the ſaid! Thomas 


Erle and Charles Morgan, and their heirb, halli ſtand and be 


ſeiſed of and in the ſaid manors, meſſuages, landꝭ and pre- 
miles in Merber Norton and: Over/oury, Nonton aforeſaid, to 
this further uſe, intent, and purpoſe, that from and; after the 
deceaſe of my ſaid daughter Cecil Rirnnar without iſſue of 
her body, that over and beſides the payment of the ſaid 
5 former legacies and charges by me hereby given and dæviſed 


out of Net her Norton and, Querfurt Norton aforeſaid, they 


the ſaid Thomas Erle and! Charles Margan and their heirs, 
5 fe and will, out. of the rents, iſſues and profits of the 
aid manors, meſſusges, lands and dee , and ſatisfy 
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er bot Neron my Godtſtn and ſon to George Tuijſſeton of V. orkſhi 
<<. the lum of 201: per ann. for and during the term of | 


« fſum 6f i267. per ann. to Mr. Fiennes Twiſleton, for and Via 


„ ſin of 267. per ann. for ever, to be iffuing and Boing out 


vec truſtees, - their heirs and aſſigns; and from and after the 


Right Achioarable che Earl of Ranelogb, in the kingdom of 
. Treland, Mrs. Frantes Beyrenfon of Seadbury in the county 
* of Kent, my fad Gbdfon Prancis Twilleron of the pariſh of 


without iſſue; whereby the reverſion in fee of one fourth par 


Cates in warktament. 


4 ths feveral vifts; Jepacies. and bequeſts, hereafter mentioned 
„chat is to Hay) 1 give and deviſe to the ſaid Mr. Pranci 


Te, 
* natural life; and after His dectaſe, I give and deviſe the ſ 


„me term ef his natutal life. Item, 1 give and deviſe the 


„of my ſaid manors, meſſuages, lands and premiſſes, in Nether 
„% Norton and Overſbury Norton aforeſaid, to be” equally giſ- 
e tributed” yearly. and every year for ever, to and amongſt four 
«« poor widows of the ſaid pariſh vf Nerbher Norton and 
cc bury Norton, at the diſcretion and nomination bf my Li 


«© dereaſe of my ſald daughter Cecil Fiennes, without iſſue as 
«« afoteſaid, I give and deviſe the faid manors, meſſusges, 
. lands and premiſſes, with their and every of their appurte- 
* Hüncks, to the fait Lady Catherine Jones, daughtet to the 


Kr. Fames ih the vounty of Middleſex, Gent. and to the ſaid 
<< Pfrzaberh Hiyhes of Fewes in the county of Somerſet, feverally 
< and reſpectidely, and to the feveral ih reſpectivs heirs of 
< their ſrefpeRtive bodies lawfully begotten, or to be begotten 
<« in tail general, ſhare and fhare alike ;' ſubject neverthelels t to 
* the ſeveral anndities, legacies - and other payments, aforelaid, 
hereby charged, given, or deviſed in, upon, or out of Nither 
** Norton and Ons Norton aforeſaid. a RN Ne 


NE __ Av 
— © We 


In N 1686, "yy teſtatrix ted, cho hg any 
further diſpoſſtion of her eſtate; leaving iffue the ſaid Ceci 
Fiennes, Wer only child and heir at Jaw, Abi In 769, 
Francis Twifteton, one. of the four deviſces, died an infant, 


of the ſaid undivided moiety, expeRant on the death of the 
faid Cecil Fuennes, came to and was veſted in oy” as daughter 
And heir at idw of the ſaid teſtatrix. | 


, 


On the 23d of July, 1715, the ſaid Cecil Fiennes died without 
ies whereby three fourth parts of the ſaid undivided maiet) 
ao the premiſſes veſted in the reſpondents Lady Catberine you 


Caſes in Parliament. 


the ſaid Frances Bettenſon, then the wife of Thomas Hewert, Eſq; 
.frerwards Sir Thomas Hewett, Knt. deceaſed, and now the 
reſpondent Lady Hewett, the ſaid Elizabeth Hughes, then the 
wife of Thomas Hawker deceaſed, and mother of the reſpondent 
Peter Hawker ; and the remaining fourth part deſcended to 
Cecil Mignon, the niece and heir at law of the ſaid Frances 


Ellis, and alſo coufin-german and heir at law of the faid 
Cecil Fiennes. | 


In Trinity term, 1716, the reſpondent Lady Catherine Jones, 
together with Sir Thomas Hewett and his Ladv, and Thomas 


Hawker and Elizabeth his wife, levied a fine and ſuffered a common 
recovery of three fourth parts of the ſaid premiſſes; and by an 
indenture dated the 27th of June, 1716, made between the ſaid 
Thomas Erle, the then ſurviving truſtee, and Lady Catherine 
Jones, Thomas Hewett and Frances his wife, and Thomas Hater 
and Elizabeth his wife, of the firſt part, Thomas Wyherd of the 
ſecond part, and Anthony Cracherode of the third part; the uſes 
of the ſaid fine and recovery were declared to be, as to one 
third part of the ſaid three fourth parts of the ſaid moiety of 
the premiſſes, to the uſe of the faid Lady Catherine Jones and 
her heirs ; one other third part thereof, to the uſe of the ſaid 
Thomas Hewett and Frances his wife, and their heirs; and the 


other third part, to the uſe of the ſaid Thomas Hawker and 
Elizabeth his wife, and their heirs. 


The appellant being entitled to the other moiety of the pre- 
miſſes, and refuſing to join in a diviſion or partition thereof into 
equal moieties, and the tenants refuſing to pay a moiety of their 
rents to the reſpondent Lady Catherine Jones, Sir Thomas 
Hewett and the reſpondent Dame Frances his wife, Thomas 
Hawker who had ſurvived the ſaid Elizabeth his wife, and Cecil 
Mignon, who were intitled to one moiety. of the premiſes ; 
they, on the roth of March, 1721, exhibited their bill in the 
Court of Chancery againſt the appellant and Nathan Hod, Wil- 
lam Clark and Wiltam White, the tenants of the premiſſes, to 
haye a partition of the whole eſtate as againſt the appellant; and 
to compel the tenants to pay a moiety of their rents to the 
Paintiffs, from the death of the faid Cecil Fiennes. 


The ſaid Thomas . and Cecil Mignon dyin g, the reſpon- 
dents Lady Catherine. Jones, Sir Thomas Hewett and Dame 
Frances his wife, and Peter Hawker the ſon and heir and admi- 
Vor. III. 6 B niſtrator 
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niſtrator of the faid Thomas Hater, in whom three Fourth 


LESS parts of a moiety of the ſaid premiſſes became veſted, exhibited 


their bill of revivor againſt the appellant and the ſaid tenants, 
and afterwards amended the ſame, by making the reſpondent 
Thomas William Burman, the deviſee and executor of Ceci 
Mignon, and the reſpondent Fiennes Twifleton her ſon and heir, - 
who claimed the other fourth part of a moiety of the ptemiſſes 


under the ſaid Cecil Mignon, parties; and the ſuit was afterwards 
revived accordingly, | 


The appellant and the tenants of the premiſſes, and the 
reſpondents Thomas William Burman and Fiennes Trwifletyn 
anſwered theſe bills; and Burman by his anſwer inſiſted, that 
he was the deviſee and executor of Cecil Mignon, and as ſuch 
was well intitled to one fourth part of the moiety in queſtion, 
and the rents thereof, from the death of Cecil Frennes—— 


| The appellant by his anſwer, inter alia, inſiſted, that the faid 


three. fourth parts of the moiety, did not, upon the death of 


Cecil Fiennes without iſſue, veſt in the reſpondents Lady Cathe- 
rine Jones, Dame Frances Hewett and Elizabeth the wife of 
the ſaid Thomas Hawker, but that the whole moiety upon the 
= death. of Cecil. Fiennes, came in fee fimple to the ſaid Cecil 
Mignon as her heir at law; and that the ſaid Cecil Fiennes Was, 
by the limitations in her mother's will, tenant in tail of the 


ſaid. moiety, or of the truſt thereof, or had ſuch eſtate or intttel 
therein, that by a fine and common recovery ſhe could dock or 


bar the ſame, and all the remainders thereupon limited by the 


will of her ſaid mother Frances Ellis; and further inſiſted, that 
Cecil Fiennes being ſo. ſeiſed of a moiety of the ſaid premiſſes 
the, together with her huſband William Fiennes, in Fuly, 1693 
by deed, fine and recovery, duly levied and ſuffered, conveyetd 
the ſaid moicty to the Lord Viſcount Harcourt and his heirs, t 
and for ſuch uſes as ſhe ſhould by any writing under her hand 
and ſcal appoint. — The appellant further ſtated, that in 169; 
the ſaid William Fiennes purchaſed the other undivided moiety 
of the premiſſes to him and his heirs ; and dying without iſſue 
in 1699, that moiety deſcended to the appellant as his brother 
and heir. That upon the death of the ſaid William Fiennes, ſeveral 
diſputes and differences arifing between his widow and the 
appellant, touching his real and perſonal eſtate ; for compro- 
miſing thereof, articles of agreement were made and entered 


into between the ſaid Cecil Tok and the al mn dated 


the 


the, 22d of Marth, "Oy Ray ſhe as. inter alia, to 
join in A, ſale of the whole eſtate at Norton, and that one moiety 
of the money ariſing thereby ſhould be paid to the appellant; 3 
and as to the other moiety, the ſaid Cecil Fiennes was to have 
thereout 500 J. and the intereſt of the reſidue during her life, 


with power to diſpoſe of 1000 J. and that the reſidue ſhould 
come to the appellant. | 


In Michaelmas term, 1724, the appellant exhibited a crofs 
bill againſt the Lord Viſcount Harcourt, the reſpondents Lady 
Catherine Jones, Sir Thomas Hewett and Dame Frances his wife, 
Peter Hawker, 'Thomas William Burman and Fiennes Twiſleton, 
to have a performance of theſe articles, and a conveyance of the 
aid Cecil Fiennes s moiety of the ſaid premiſſes; to which bill 


the ſeveral defendants put in their anſwers, before the end of 
June een 


The aciginal cauſe came on to be heard before the Lord 
Chancellor King, on the 26th of June, 1728, and the appellant 
and the tenants of the premiſſes not appearing, tho* they were 
ſerved with proceſs to hear judgment, it was ordered and de- 
creed, as between the reſpondents Lady Catherine Fonet, Dame 
Frances Hewett, Peter Hawker and the appellant, and the reſpon- 
dent Burman, that a partition ſhould be made of the lands into 
moieties, and that 2 commiſſion ſhould iflue for that purpoſe ; 
one moiety whereof was to be allotted to the appellant, and' the 


other moiety to be ſubdivided into four parts, of which one 


fourth part was to be allotted to the. reſpondent Lady Catherine 
Jones and her heirs; one other fourth part to the reſpondent 
Lady Hewett and her heirs ; 5 another fourth part to the reſpon- 
dent Peter Hawker and his heirs; and the other fourth part to 
the reſpondent Thomas William Burman and his heirs: Subject 
to the annuity of 20. per aun. to the reſpondent Fiennes Twiſ- 
leton for life, and 20/. per ann. for a per petual charity, men- 
tioned in the will of the ſald Frances Ellis; and mutual con- 
veyances were directed to be made by the parties, for making 
the partition effectual, and the tenants were to attorn and pay 


their rents according to ſuch partition ; and as to the coſts of 


the ſaid partition, the appellant was to pay one moiety, and the 
reſpondents the other moiety thereof; and as to the cofts of 
the ſubdiviſion, the ſame were to be equally paid by the reſpon- 
dents. And it was further decreed, that an account ſhould be 


taken 


— 
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9 taken by the Maſte fro the. h of Ge nner, of th 
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— cauſe and the {aid Burman were entitled, and that the appel“ 
8 w lant ſhould. account for ſuch part thereof as he had received: 
and the, tenants, Ixod, Clarꝶ and William White were to account 
for what was due from- them, and the receiver appointed by the! - 
"Court was to account for What was in his hands; and the ap. 
pellant. was to pay the reſpondents Lady Catherine Jones, Dame 
Frances Hewett and Peter Hauer their coſts, ſo far as he had 
conteſted. their right and title to the ſaid moiety: And this i 
decree Was to be binding upon the appellant and the aid tenants, 
unleſs good cauſe was ſhewn to the contrary. 


23 <6 
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The appellant, upon the uſual application. — paying the ke 
of the, default, obtained an order for liberty to ſhew cauſe aint. 


the decret, u upon the hearing of his croſs cauſe; and accordin 
both Cauſes were heard together before the Lord Chancellor . 
King, on the 16th of November, 1728 ; when his Lordſhip was. - 
pleated! to'tonfirm the former decree againſt the appellant, 38.40... 
all matters but the coſts of ſuit, which the appellant Was det E 
to ply; and his croſs bill was diſmiſſed without coſts. A | 
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p. Yorke, _ Fr rom this Uebe the appellant appealed ; infiſting, that 10. 
T. Lutuyche. the will of Fruncts Ellis, her daughter Cecil Fiennes was tegint f 


, in tail: of a moiety: of Norton, or of the truft thereof; Fr that on 


1 —— 


— — CO 


| by bert fine and: recovery in 1693, which was done upon 14 
5 and conſideration, ſhe became ſeiſed in fee; or at fat 
of ſuch an eſtate and intereſt as the had power to diſpoſe of, 


„ << * Vi 25 * 


and which was actually bound by her articles with the appel. 
lant.i But ſuppoſing, that Cecil could not by her fine a 
recouery bar the remainders limited by ber mother's will; N 
by the death of Francis Twi fleton, one of the four devices iu 
that ill without iſfue, Cecil was unqueſtionably ſeiſed in fer 5 
| of his fourth part, as having the reverſion in fee; and this four 
part, atleaſt; was bound and affected by the articles. That 4 
therefore the appellant ought to have the benefit of thoſe arti- 

cles, Afar as Cecil Fiennes had a power over the eſtate, "the © 

| | havingrhad-a beneficial agreement under them; and yet, as *the x 
| decree: ood,” the appellant was debarred of any benefit under _ 
the articles, without the leaſt conſideration for the adyanfages - | 
which — een from them, | 
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On the other ſide it was argued to have been the teſtattix's | 


intention, AS appeared clearly by her will, that the legal eſtate, 
during the life of Cecil Fiennes, ſhould remain in the deviſees 


1 truſt, to enable them to pay the legacies and annuities thereby 
given, and to apply the ſurplus profits'during her life for her 


— 
1729. 
— 


C. Talbot. 


N. Fazaker- 
ley. 


proper uſe, and which was the more reaſonable, becauſe ſhe was 


then under coverture. That it alſo appeared to have been the 


intention of the teſtatrix, that after the death of Cecil Fiennes, a 


legal eſtate tail ſhould veſt in the heirs of her body as purchaſors, 


and not by deſcent; and it was apprehended, that the con- 
ſtruction contended for by the appellant, was contrary to this 


intent, by changing the equitable intereſt of Cecil in the ſur- 


plus profits for her life only, into an eſtate tail. That this 
conſtruction was not ſupported by any rule 


—_— — — — to eons — 


———— —— 


iſſue, if ſhe had any, and all the ſubſequent limitations in the 
will, That Cecil could not bind the premiſſes by the articles, 


Hewett and Peter Hawker ; and if the could, yet, with regard 
to thoſe three fourths, and likewiſe the remaining fourth de- 
creed to the reſpondent Burman, it was inſiſted, that none of 


lant's title depended : Becauſe it appeared by thoſe articles, 
that the occation of entering into them, was to put an end to 
the difputes which had ariſen between the appellant and Cecil, 
touching the real and perſonal eſtate of his brother William; 
and it did not appear, that there was any diſpute touching the 
moiety of the premiſſes now in queſtion, which was no part of 
Willan's eſtate. But if this moiety was intended to be com- 
priſed under any general words in the articles, yet they had 
been long ſince waived and departed from; no demand having 
been made by the appellant, upon the foot of theſe articles, 
irom the 22d of March, 1699, when they bore date, to the 
death of Ceci/ Fiennes, which happened on the 23d of July, 
7153 during all which time, ſhe quietly enjoyed the premiſſes, 

Vor. III. 3 ſubject 


it would put it in the power of Cecil Fiennes to defeat her own. 


longer than during her own life, as to the three fourths de- 
creed to the reſpondents Lady Catherine Jones, Dame France: 


them were bound by the articles, upon which alone the appel- 


465 
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ſubject to the charges thereon; nor was any demand made by the 


appellant upon the. reſponden ts under the articles „ till he wer- 
tioned them in his anſwer to the original bill, Which Wag 24 
-\ <3} years after, the date of them. And tho', in 1700, £onvegances 
were made by the a pellant and Cecil of other eſtates] yet 
ſuch conveyance neithet recited, or imported to be made in 
purſuance of the articles; neither were the limitations or / pro- 
viſions therein, agreeable to the tenor of the articles; from 
whence it was evident, that they were waived, and that the 
parties came to a new agreement. That it would be a _ * 
o wamibvy OP precedent,” if a Court of Equity, at ſo great a diſt 


"1s 1 1 


e a | e after the death of one of the contracting parties, 4 


ee Miving, might gee e prove an expreſs Waiver of — 
and after a great alFation in the circumſtances of perſons and 
things, ſhould decree a ſpecific execution of them; and it Would 
be particularly unreaſonable in the preſent cale, becauſe Cec:/ 
Fitne being dead, could not a wen poweñ᷑ given 
her 5. the articles; of diſpoſing of 1000. Which, in conſe- 
"ck would give the Wellen n ; more than by the 
 Afticles was intended for a.” bow bogs gu, 12550 
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Decnre , — herihg Ele! c on this a0 and alſq the. Judges, 
1 touching 4 point af law -to them propoſed, it. Was ,QRDERED 
Fe 23. and; anjupgnp, that the decree complained, of . thould. be 
affirmed, except as to the reſpondent Burman; and as as, to him, 
the decree was..reyerſed : And it was further | ORDBRED: and 
An that the fourth part of the moiety decreed, to the fad 
' Burman and his heirs, did helong to the appellant and hi heirs 
- andithe ſame was to be, conveyed to him ee y. 70 
- reſpondent Lord. Viſcount Harcourt, ſubject nevertl 
"that: part of the decree; Which directed a partition ;. and th 
tents and profits: decreed: to be accounted, for and. paid 5 the 
reſpondent Burman, ſhould wy a 168: png, e e 
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alan Spa and Others, Dany" N elegans 


IV liam Shaw, Gent. Leſſee of 
Naovenſcroft Gifford and Da- Tee 12 
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855 29th April, 1729. 1 0H 


? Rudiments of 


0 N a trial at the Great Seſſions for, the; county: ot Flint Grounds and 


upon the yth of April, 1720, in an ejectment brought Law and 


Yo the lands in queſtion, on the ſeveral demiſes of Ravenſcroft 


' Gifford and David Parry, the: jury four A ek alien, to 
dhe following effeck: 1180 (AY 


s# 3S © ©  VWo 


deriſed the Jun to his wife for Phe” natural life: And for her 
better ſupport and credit, and for better diſcharging his. debts, 
and in the tenderneſs of his affection to her, he deviſed: to her 
the full ſum of 5067. to be raifed- by her, her: executors, 
4 adminiſtrators or aſſigns, by ſale of timber, or by ſale of any 


| * ting, and ſale of coal on the premiſſes, - of any part thereof, 
at her, her executors,” adminiſtrators or aſſigns Aich 
or choice.“ And if his wife ſhould die before raiſing the 
Wor 500“. the teſtator gave her powerß by will ar deod, to 
; _ appointany perfon to raiſe the faid 506 /. by ſale of timber or 
by fals of coals as uforeſaid, or by ſule of amy part oh ntheo pre- 
* afbrefaid; with a proviſog thut if cither of ibis ofiſters 
alter named, or ſich perſon or perſons for 2whombhis e truſtees 
after named ſhould be truſtees; ſhould pay his Bid? wife, her 
executors, adminiſtrators or aſſigns, the ſaid 500 l. vr Recording 
35 the ſhould, by will or deed, deviſe or diſpoſe the ſame, that 
then the ſaid power ſhould ceaſe and determine. After which 
the will proceeds in the following words: * And from and 
* after the deceaſe of my ſaid wife, I give, bequeath, deviſe 
and diſpoſe of all my- faid eſtate before meant, named or men- 
* tioned, within the faid pariſh of Hawarden, conſiſting in 
houſes, outhouſes, lands, tenements and hereditaments, with 
ts : 6 their 


Equity, 


p. 209. ca. 8. 


« 4 iy vs 


part of the ptemiſſes, ot otherwiſe by digging, e 05 
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of London, merchant, and his heirs for ever, lawfully. begot- 
. 46 ten or 10 be hegoeres,” | 


Caſes in püritament: 


„their and every of their appurtenances, unto Francis Bram. 
« ſton, Serjeant at Law, and to Charles Nott, of Bybroke, in 
the county of Kent, Gent. and to Edward Parry of the Six 
Clerks Office, London, Gent. and to the ſurvivor and ſurvivors 

of them, upon the truſt hereafter mentioned ; (ſubject never. 
theleſs, to the raiſing the aforeſaid 500/7.). that is to ſay, in 
truſt to and for my loving ſiſters Ann Lunsford and Dorathy 
Evatt, the wife of Major Evatt, equally betwixt them dur. 
ing their natural lives, without committing any manner of 
« waſte, from and after the deceaſe of my ſaid wife: Provided 
always, that what ſum or ſums of money, in part or in full 


* 


cc 
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4 « of the ſaid 5oo/. hereby left my wife, ſhall be really paid 


my ſaid wife, her executors, adminiſtrators or afligns, by 
either of my aid filters, in that caſe, my will and meaning 
is, that ſuch monies be likewiſe taiſed by getting of coal 
«© upon the premiſſes only; and if either my ſaid ſiſters happeh 
to die, leaving iſſue or iſſues of her or their bodies lawfully 
<* begotten, or to be begotten, then in truſt for ſuch. iſſue or 

iſſues of the mother's ſhare, or elſe i in truſt for the ſurvivor 
« or. ſurvivors of them, and their reſpective iſſue or iſſues 


4. And if it ſhall happen, that both my ſaid ſiſters die without 


e iſſue as aforeſaid, and their iſſue or iſſues to die without iſſue 
or iſſues lawfully to be begotten, then the ſaid truſtees to 
40 ſtand and be intruſted to and for my kinſman Mr. Jobn Swift, 


<* and the heirs male of his body lawfully to be begotten ; and 


for want of ſuch iſſue, then in truſt for my Godſon Rauen 


4 croft Gifford, and the heirs male of his body lawfully to be 
* begatten : Provided the ſaid heir male be chriſtened Thema: 
% Raveiiſeroft ; and for want of ſuch iſſue, then in truſt far 
the heirs male of William Ravenſcrojt of Cornbill; London, 
«© mercet, lawfully begotten or to be begotten ; and for want af 


*« ſuch iflue, then in truſt for my couſin Mr. George Ravenſcraft 


The jury further found the death of the teſtator _ of his 


with, to whom the premiſſes were given for life; as alſo the 
. death of Ann Lunsford one of the teſtator's filters, without 


iſſue, and that Dorothy Evatt, the other ſiſter, entered and was 
ſole ſeiſed of the premiſſes on the iſt of Oober, 1686. 


That 
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That at the Seflions for Flint, held the gth of April, 1688, 
the ſaid Dorothy Evatr levied a fine and ſuffered a recovery of 
* the premiſſes, the uſe whereof was declared to her and her 
heirs.— That John $wi N, the firſt remainder- man, after the 
ſiſters and their iſſue, died without iſſue the 26th of February, 
1697. That Dorothy Evatt was ſiſter and heir to the teſtator. 
—That Ravenſcroft Gifford, one of the plaintiff's leſſors, the 
next remainder- man after John Swift, went beyond ſea in 1693, 


where he continued till 1719. —That Edward Parry was the 
ſurvivor of the three truſtees in the will, -and was dead, and that 


Edward Parry, the other leſſor of the plaintiff, was his heir. 
—That Dorothy Evatt, the ſurviving ſiſter, died the 12th of 
July, 1698, without ifſue,—And that Ravenſcroft Gifford, the 
remainder- man, and David Parry, the heir of the ſurviving 


truſtee, entered and ſeverally leaſed to the plaintiff, upon whom 
” defendants entered and diſpoſſeſſed him. 5 


hon this Verdict, judgment was given in the Ghind Seffions 
of Flint, on the 23d of March, 1721, for the defendant.” | 


Whereupon a writ of error was brought, | returnable” in the 
Court of King s Bench; where, after ſeveral. arguments, it was 
the unanimous opinion of all the Judges of that Court, that the 
judgment given below was erroneous ; and in ech term, 
1728, that judgment was reverſed accordingly. 


1444. 
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To Wend this jadgment of reverſal; | 4 writ & WES was 
brought in Parliament; and on behalf of the plaintiff f in error 


it was argued, that by the words and intention of the will, the 
teſtator's two ſiſters, Ann Lunsford and Dorothy Evart, had an 
eſtate tail, as tenants in- common, with croſs remainders of their 


leveral moĩeties; and as Ann Lunsford died without iffue,, Do- 


rothy Evatt became entitled to the whole eſtate, and had f ſuffi- 
cient power to make a good title to a. purchaſor: F of, Foe in 
conſtruction of law, a deviſe to one, witk a limitation, over to 
mother, if ſuch firſt perſon dies without ihe, creates-an eſtate 
tail in that perſon, as well as if the deviſe had been to, him or 
her, and the heirs of his or her. body. But .2$ Doro roth Evatt, 


under whom the plaintiff claimed, was heir at law of the teſta- 
tor, and, as ſuch, would have been entitled: to the eſtate in queſ- 


tion, had no will been made; it was conceived, that ſuppoſing 


the words of the Will to be ambiguous, yet, as they were capa- 
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Evers, And, if the will did not paſs the fee imple. to the truſ- 
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ble of 4 conſtruction in favour of the perſon; Who was heir at 
law df the teſtator, v nnn ought” to be recelyel 


5 


0 the u, in error it was ſaid, that two queſtions? aroſe 
upon this caſe; I. Whether the deviſe, being to tr uſtees and the 
ſurvivor of them, without any limitation to their heirs; there Wa 
now, in the heir of the ſurviving truſtee, an Eſtate ſufficient to 
ſupport the truſts in the will? II. Whether, by this will, the 
teſtator's ſiſters Aun Lunsford and Derothy Evett, took an eſtate 
rail in the premiſſes, or only an eſtate for life Fi 


As to the firſt queſtion it was argued, that this deviſe was to 
the truſtees, upon the truſts aftermentioned, which truſts were 
ſuch as might continue for ever ; the intent of the teſtitot 
being, apparent to give them a fee, which the law would' raiſe 
by implication : : For, there is no difference in law or reafbh, 
between a deviſe to a man for ever, which has always been con- 
ſtrued 2 fee; and a deviſe to a man, upon truſts to continue for 


tees, it would paſs, it to the ſiſters by way of immediate deviſe 


It fl 
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"As 4K the ſort and principal queſtion, it was "contended, 

at le two ſiſters took only an eſtate for life. It is known 
55 in the conſtruction of wills, that the intention of the deuſſir 
ought i in ll caſes* 70 Be obſerved, 7 if it can be confiſtent 1with'the 
rules of law: Now this deviſe was expreſſly to the fiſters'dur- 
ing their natural liv ee, with the addition of this reſtrictive clauſe, 
weir hout committing any manner of waſte ; which ſhewed the 
intent of the teſtator ſtrongly, that his ſiſters ſhould have ooly 
an eſtate for life; for if he had intended them an eſtate tail, 
he could not have reſtrained them from committing \waſte. 
That there was annexed, as well to the wife's eſtate for life, as 
to that of the ſiſters, a power to raiſe 500 J. But the [wife's 
power was much ampler than the ſiſters; for ſhe might niſ 
it by fale of timber, or of any part of the premiſſes, or by ſale 
of coal; the ſiſters were reſtrained to raiſe it, by getting of call 
only, from whence it was plain, that the teſtator intended them 
only an eſtate for life: And therefore, he gave them power '0 
raiſe money by getting of coal, which is one kind of wafte, and 
a tenant for life ſtood in need of that power ; but if he had 
intended. them an eſtate tail, he woüld never have given them 


lach a power 3 becauſe | it is a power incident to an eſtate tl 
| 4 5 11 net 
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not only to commit waſte in that particular, but in all, other 
particulars whatſoever.” Behdes, this power to the ſiſters inter- 
venes between the deviſe to them for life, and the deviſe to 
their iſſue; ; which ſhews that the teſtator's intent was to com- 
pleat the deviſe to his ſiſters, of what eſtate they were to haye, 
before he made any deviſe to their iſſue. And it was obſervable, 
that the power was annexed to the eſtates given to the wife 
and ſiſters for life, and not to the eſtate given to the iſſue of the 
ſiſters, to whom he intended a greater eſtate than for life; which 
could be for no other reaſon, than becauſe the tenants for life 


CT ASD ws - 


limitations annexed thereto, : as in the will; and i it was Coritended | 


for by the plaintiffs! in error, that the word ue is a word of 
limitation, and ſhall raiſe an eſtate tail 1 in the liſters: : But it was 
hoped, that lee would here be conſtrued a as 2 word of purchaſe, 
and a def ef gnation of . the perſons Intended | to take the eſtate; in 
which caſe, it could never extend to e enlarge the eſtate given to 
che ſiſters for life. The word fue," ina cdhveyance at common 
law, is always a word of purchaſe, In a will, it may ſometimes 
be taken as a word of limitation, to anſwer , the 1 teſtator' PER 
tion, where ſuch, intention appears manifeſtly. f rom, 70 Son- 
ſtruction of the whole will. But in the preſent ca 8. 

plain the teſtator intended, that the iſſue; of his ſiſters. thould 
take by purchaſe, and therefore he made uſe of the word iſſue, 
as a deſignation, of the perſons who were ta, take; * for he did 


not barely give the eſtate to ge I ſue ar iſſues of bit Heri, but | 
further deviſed at to the ſurv;yor, or ſurvivars 72 them, and, their 


re pective Mie at iſſues; that is, to the iſſue or, iſſues f ſucb iſſue 
or iſſues as his gers. ſhould leave , For the word ſurviyery, in the 


plural number; is not applicable to the / ters, there being, b ut 


two of them, but muſt relate to Heir iſſue. The firſt limita- 


tion therefore is, to the 1ſſue, of. the. i ue; whence the it rft ſue, 


to whoſe. eſtate his limitation is annexed, muſt: take by I. J 
| chaſe. * 
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It has been ER that the 33 ue! Ts nomen "nid 
and ſhall take in all the deſcendants, and conſequently” create 
an eſtate tail in the ſiſters. 6 But the word 7 Tue is only” to be 


underſtood in this ſenſe, when it is a word of [imitation ; "For it | 
bas always been taken in a different ſenſe, when it is a Word of 


furchaſe. 


it“ Was | 
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purchaſi. lt has alſo been inſiſted on, that an eſtate tail ſhall 
be raiſed in the fiſters by implication, from theſe words, J it 

bali happen, that both my ſaid ſiſters die without iſſhe as 2 
and their iſſue or ues to die without 1ſue or 1ſuts ; then the 
ſubſequent remainders are given. Wherever an eftate tail has 
been raiſed by implication, it has been to anſwer the apparent 
intention of the teſtator; but in the preſent caſe, the very words 
from which an eſtate tail is to be implied, ſhew that the teſtz- 
tar took notice, that he had before limited the eſtate 70 7he iſyc 
of the iſſue. Beſides, the words are not general, if both my 


ſaid / ters die without ue, but 7 if voth my ſaid ſi Ners die Without 
27 2 as aforeſaid ; which ſhewed the teſtator's intention bot ty 


eplarge the eſtate before given to his ſiſters. Upon the whote 
the defendant hoped that the judgment of the Court of Hap!” h 
Bench Was well given, and that a different determination would 


be contrary to the expreſs words and intent of the teſtator ; "and E 


would be carrying this point further than it ever yet 8 
carried, in order only to enable the ſiſter to deſtroy the remain- 


ders limited by her brother's will, againſt his plain intention, 


AFTER hearing counſel on this writ of error, upon the 2 25th. 
of Abril. 1729, and the Judges attending according to order, 
and Having conferred with the Lord Chancellor ; his Lordſhip” 
acquainted the Houle, „ That the Judges of the King 8 Bench 
«« were of the ſame opinion they were, when they gave judg - GY 
« ment in this caſe ; but that there was a difference of opinion 
* in the Judges of the Common Pleas and Barons of the Ex- 
10 chequer, who deſited, time to confer, in order to be more 
clear in their opinions: * Whereupon it was ORDERED, that | 
the giving judgment i in this caſe ſhould be adjourned till Tu fe 
day next ; and that the Judges ſhould then attend, i in order w 


deliver their opinions. 


ACCORDINGLY, on Tueſday the 29th of April, all the Judges 
attended; and after delivering their opifiions ſeriatim, in relation 
to a point of law to them Propoſed, it was ORDERED and 
ADJUDGED, that the judgment given in the Court of Kings 
Bench, re reierſing a judgment given in the Court of Great Seſſions 
in the county of Flint, ſhould be reverſed; and that the hd 
judgment of the Court of Great Seſſions ſhould be eee 
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IR Robert Maxwell, Bart. being ſeiſed in fee of the lands 
of Bally, Caſtle, and other lands in the county of London- 
terry, in Ireland, and having iſſue by his, firſt Lady, George 
Maxwell his only ſon and Elizabeth his only daughter; he, in 
the year 1684, diſpoſed of his faid daughter in marriage to 
James Butler, Eſq; and acknowledged a ſtatute ſtaple for 2000. 
to Mr. Butler, for ſecuring her marriage portion. 


In 1692, Sir Robert intermarried with Dame Margaret his 
ſecond wife; and by a ſettlement dated the 1oth and 11th of 
May, 1692, made in purſuance of an agreement before the mar- 
riage, and in conſideration thereof, and of a conſiderable | mar- 
rage portion had with her, he conveyed the ſaid lands to Henr ry 

Leſley and James Maxwell and their heirs, to the uſe of him- 
ſelf for life; remainder to Dame Margaret for life, for her 
jointure ; remainder to his firſt and every other ſon by her in 
tail male ; ; remainder to the heirs of his body by the ſaid Mar- 
garet ; remainder to William Godfrey and Henry Maxell" for 
99 years, in truſt out of the rents, iſſues and profits, to pay the 
cxecutors or adminiſtrators of Dame Margaret 2000. and alſo 
to pay ſuch legacies as he ſhould leave or deviſe by his 51a win; * 


remainder to his own right heirs. 


died without any iſſue by E Dame Margaret, who therenpon | $ 
became entitled to the lands for her life; Elizabeth the daughter of 

dir Rebert and wife of James Butler, died ſoon afterwards, leaving * 

iſſue only one ſon named James; and James Butler the father, 

ater the death of the ſaid E/izabeth his firſt wife, intermarried 

with the ſaid Dame Margaret in the year -1694 ; and had iſſue. - 

by her, the reſpondent Catherine their only child. 
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5 reſpondents Samuel Choſe and Catherine, indentures of leaſe and 


her iſſue by the reſpondent Samuel, Dr. Robert Maxwell, by the 
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The ſaid James Butler the elder died in 1713, but before hi, 
death made his will, and appointed Dame Margaret executrix 
thereof; and thereby deviſed the ſaid ſtatute ſtaple and th. 
benefit thereof, from and after the death of the ſaid Dany 
Margaret, in truſt as to one third part thereof, ſor his fon the 
{aid James Butler junior; and as to the other two thirds, in 
toaſt for the EI Catherine his daughter. 


By the rat of Sir Robert Maxwell, the NTT and inhe. 
ritance of the lands, ſubject to the jointure and the ſaid term of 
99 years, and alſo to the ſaid ſtatute ſtaple, deſcended to 9 
George Maxwell his only, fon and heir; who, upon the revolu- 
tion in 1688, became a papiſt, and afterwards continued in 
the open profeſſion of the popiſh religion during all his life; 
and died ſeiſed of the ſaid reverſion, ſome time in the year 1719, 
0 ithout ſue. 


"On the OY = Sir denne Maxwell, this reverſion de. 
eng to the ſaid James Butler junior, as his nephew and 
heir at law, who was a proteſtant ; and he being ſeiſed thereof, 
did by. deeds. dated the 21ſt and 22d of OS#ber, 1720, in con. 
fideration of 2000. really and bona fide paid to him, convey the 
lame, and all his eſtate and intereſt therein, to Dr. Robert Mar- 
well and his heirs, in truſt for the ſaid Dame Margaret Butler, 
and her heirs: Which deeds were duly regiſtered according to 
the laws of Ireland, on the 24th of the ſaid month of October, 
1720, and the ſaid Dr. Maxwell by deed duly executed, declare 
the faid traſt arvordingly. 


Dame Margaret being ſo entitled to the inheritance of the 
lands, and a marriage being afterwards agreed upon between the 


releaſe. dated the th and 1oth of January, 1721, were executed 
between Dr. Robert Maxwell of the firſt part, Dame Margaret 
and the reſpondent Catberine of the ſecond part, the reſpondent 
Samuel of the third part, o Maxwell and Robert Maxwell, 
Eſqs; of the fourth part, and Samuel Waring and James Manon, 
of the fifth part; whereby, in conſideration of the ſaid intended 

marriage, and for providing for the reſpondent Catherine and 


conſent of Dame Margaret, conveyed the ſaid lands to the faid 
John and Robert Maxwell, and their heirs, ſubje& to the ſaid 


jointure, ſtatute ſtaple and term, to the uſe of the e 
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Samuel and Catherine during their joint lives; n 8 W 


Catberine ſhould ſurvive Samuel, then as to two thirds thereof, 
to the uſe of Catberine during her life; and as to the other third 
part, and alſo the two thirds after the death of Catherine, to 
the uſe of the firſt and every other fon of the ſaid Samuel by 


Catherine in tail male; and for default of ſuch iſſue, to the uſe 


of the daughters of the faid Samuel and Catherine, and the heirs 


of their bodies; and for want of ſuch iſſue, to the right heirs 


of Dame Margaret. "Theſe deeds were alſo duly regiſtered on 
the 3d of July, 1722. 


The marriage ſoon afterwards took effect, and the reſpondents 
Samuel and Catherine had iſſue two daughters, OY | the other 
reſpondents Margaret and Mary. 


? 


Sir George Maxwell being a papiſt, and continuing ſo to his 


enth. was diſabled by an act of Parliament made in Trelaud, 


29 Anne, to prevent the further growth of popery, from 


making any voluntary cenveyance or diſpoſition of his real 


eſtate; and by this act, all eſtates whereof any papiſt is ſeiſed in 
fee ſimple, or fee tail, are made deſcendible to his ſons, or other 
perſons inheritable thereto, * —— nn voluntary 
diſpoſition or conveyance. £11 21290 ic bug Wass 

il 23d 10! 


But notwiththanding this diſability, Sir George Maxwell, by 


leaſe and releaſe dated the 15th and 16th of October, 1710, took 


upon him, without any conſideration, to eonvey the ſaid: reverſion 
in fee to Thomas Maxwell of Cuil in North Britain ; who ſoon 
afterwards dying without iſſue, Sir Robert Maxwell of Orchard's 
Town, claimed as his couſin and heir; and by deeds of leaſe 
and releaſe dated the 3d and 4th of April, 1722, conveyed all 
his eſtate and intereſt in the ſaid reverſion to oh Nelſon; who, 
together with the laſt named Sir Robert, and Vabella the widow 
of the ſaid Thomas Maxtoell, by leaſe and releaſe dated the roth 
and 11th of September following, and by a fine afterwards 
levied, conveyed all their eſtate and intereſt therein to Hector 
Wü 
Graham and his-heirs, in truſt for the PR 


The el thus e a ahr to the ſaid terelkon, on 
the 19th of March, 1723, filed a bill in the Court of Chancery 
in Ireland, againſt the ſaid Dame Margaret and others, ſetting 


lorth their ſaid title, and praying, inter alia, to have the con- 
| veyance 
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The nde Samuel and Catherine fnding; "tha 4 
lants inſiſted on the ſaid pretended title under the ſaid deeds dat | 
fine, and that Dame Margaret, after ſhe had anſwered the fad 
bill, on the 28th of January, 1724, exhibited a bill in the fad 
Court of Chancery in her own name ugainſt the appellantz, 
without taking any notice of the ſettlement made upon chr 
marriage of the reſpondents Samuel and Catherine, or of the 
title of them and their iſſue to the premiſſes under the fame 
did, on the It of June, 1727, exhibit a bill in theta! 
Court in their o,] names, and in the names of their Rid 
two daughters, againſt the appellants and others; ſetting forth, 
that Sir George Maxwell was in and before the year 1710 
a profelſed papiſt, and died ſo; and, ſtating the conveyanee made 
to Dr. Robert Maxwell by the ſaid James Butler junior, the 
ſaid Dr. Robert Maxwell's deed declaring the truſt for Dame 
Margaret Maxwell, and the ſaid ſettlement made upon the 
Rurfiße of the reſpondents Samue! and Catherine; charged 
that 1 in the deeds alledged to have been executed by Sir George 
Maxwell to the ſaid Thomas Maxwell, there was a proviſo,” or 
power of revocation expreſlly reſerved to Sir George, to revoke 
and make void the ſame at his pleaſure, and that he afterwards 
did revoke the ſame, and that the faid deeds Were found 
amongſt the other papers of Sir George after his deceaſe; and 
therefore / prayed, that the reſpondents might be at liberty to. 
examine ſeveral witneſſes therein named, to the proof of dit 
George Maxwell's being a papiſt on the 1 5th and 16th of Cds. 

ber, 1710, and of his dying ſo; and that the teſtimonies: ofathe 
1 * al Wis en ee e eee 9% 2627 11 nd ach 
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The . pot in an. anſwer, and plea to "this Ska: and in 
heir auſwer confeſſed, that by the death of Sir Robert aue! 
of Ireland, Sir George, as his only ſon and heir, became kid 
of the reverſion and inheritance - of. the premilſes : That the 
ſaid Sir George, died without iflue in 1719, and. that the, uid, 
James Butler was his heir at law, and always: a proteſtant; 
chey alſo confeſſed the execution of the deeds by the daid Taue. 
Butler, junior, to Dr. Maxwell, but inſiſted on the deeds. of 
the 15th and 4 6th of October, 1710, made by Sir George: Maxrue l, 
to Thomas Maxwell : ; and admitted, that there was therein tl 
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tained a power of reyocation ; they alſo inſiſted on the ſevexral * 
other deeds made by Sir Robert Maxwell of Orchard's Town, and 
the ſaid Jabella and Fohn Nelſon, and that the appellants were 
entitled to the reverſion under thoſe deeds : And as to that part 
of the bill, by which the reſpondents prayed to be at liberty to 
examine witneſſes therein named, to prove that Sir George Max- 
well was a papiſt on the 15th and 16th of October, 1710, or at 
any time before or after; and that the teſtimony of ſuch wit- 
neſſes might be perpetuated, and given in evidence againſt them, 
or any other perſons deriving under them; they pleaded, that 
the ſaid Sir George Maxwell was born of proteſtant parents, and 
that he was. bred a proteſtant, and profeſſed the proteſtant re- 
ligion in his infancy, and after he attained his full age, to the 
time of his death ; and that he was not convicted in his life- time, 
upon any indictment or information, for being perverted from 
the proteſtant to the popiſh religion: That the ſaid Thomas 
Maxwell, Sir Robert Maxwell of Orchard's Town, Iſabella Max- 
well and Fohn Nelſon, were always proteſtants; and that the 
appellants and the ſaid Hector Graham were proteſtants, and 
born of proteſtant parents; and further pleaded, that the appel- 
lants were, for the valuable conſideration of 7001. of money 
paid, purchaſors of the reverſion and inheritance of the ptemiſſes 

under the faid deeds, without any notice of Sir George Maxwell's 


being a papiſt on the Laid 1 5th and 16th of October, 1710, or at 
any time after. 


This plea being argued before the Lord Chancellor of Gland, 
on the 2oth of November, 1728, his Lordſhip was None” to | 


over-rule the fame. 


The ale chevefort cates. from this order, he on J. Willes. 


their behalf it was argued, that as they had ſworn themſelves w. Hamil- 
purchaſors for a valuable conſideration, without notice of the don. 


reſpondents title, it was apprehended to be contrary to the 
uſual practice of Courts of Equity, to allow an examination of 
witnefſes in perpetuam rei memoriam, in order to defeat the title 
of ſuch purchaſor without notice; but that the reſpondents 
ought to proceed to recover as they could, without the Interpo- 
lition or aid of a Court of Equity. That this attempt ought 
to meet with the leſs encouragement in the prefent cafe, becauſe 
it appeared, that Sir Robert Maxwell the father died in 1693, 
that Sir George the ſon Irved till 1719, that no proſecution was | 
You, III. . a 9 a 7 205 | 1 
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commenced againſt him during bis life, nor Was any atte 

made to prove him a papiſt, till this bill was fled in the Nee 
17273 ſeveral years after the purchaſes were made and memo. 
rials of them duly regiſtered. That whatever might be the 
caſe againſt the perſon claiming under a voluntary ſettlement 
from a papiſt, the difference (would be very great as to thoſe 
perſons who were real purchaſors; and eſpecially in a caſe like 
the preſent, where the purchaſors were proteſtants, and where 
the reſpondents claim was under the heir at law of that v 

perſon, under whom the appellants claimed to be buchen, 
That if it is ever allowed to examine witneſſes in per petuam ro 
memoriam againſt a purchaſor, it is only where the title of the 
plaintiff is clear and indiſputable; but in this cafe the appellants 
by their anſwer, denied that they believed that any ſuch "ſettle. 
ment was made : And it was obfervable; that tho' the reſpon- 
dents were defendants to the bill brought by the appellants, 
and put in their anſwer, yet they did not thereby diſcloſe ot 
mention the now pretended ſettlement. And therefore it was 
1 5 that the order would be reverſed, and the 1125 net 


NO ike other fide it was inſiſted, hin by the at 20 he 
all eſtates whereof any papiſt then was, or ſhould at any time 
after be {eiſeg in fee ſimple, or fee tail, ſhould be of the nature 
of gavelkind, and ſhould deſcend after the death of ſuch papilt 
to his ſons, or to ſuch other perſons as ſhould be inheritable 
HEY ſhare and ſhare alike, notwithſtanding any diſpoſition 
| or alienation to be made thereof by ſuch papiſt, unleſs for valua- 
ble confideratibn of money really and bon fide paid; but chat in 
caſe the heir at law of ſuch papiſt ſhould be a proteſtant, he 


ſhould have the Whole, according to the courſe of the common 


law. That the deeds of October, 1710, executed by Sir Gebe 
Maxwell to Thomas. Maxwell, under which the © appellants 
claimed, were merely voluntary, and not made for à valuab/ 
conſideration in money. really, and bona fide paid, according to the 
directions, of the ſaid act; that there was a power of revocation 
contained 3 in thoſe deeds ; and that the ſame ko at all times 


8 1 his papers after his * oj were F A \roof 
of their being voluntary, and therefore fraudulent as againſt the 
proteſtant heir at law. That no conviction by indictment 0! 


information, Was neceſſary to prove a | perſon” a papiſt, ſo As [of 
| l a - 
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make his eſtate deſcendible in gavelkind, or to make void any 


voluntary diſpoſition, of his eſtate ; 3 altho' ſuch conviction woul 1d 
be neceſſary, to ſubject a papiſt t to the penalties inflicted on him 


by the laws of ſreland, for turning from the proteſtant to the | 


popiſh religion. That notice was not neceſſary of the party's $ 
being a papiſt, who made ſuch voluntary diſpoſition ; nor would 


the want of notice make ſuch diſpoſition good, either as to thoſe. 


who immediately claimed under it, or to any other perſons who 


might claim as purchaſors from them. That by virtue of the 


ſettlement made on the marriage of the reſpondents Samuel and 


Catherine, all the reſpondents were purchaſors * the premi iſles. 


for a valuable conſideration, under the proteſtant heir at law of 


a perſon who was really a papiſt. That the reſpondents could 
not during the life of Dame Margaret, bring any action or ſuit 


for trying their title to the premiſſes; ; and if the witneſſes to 
prove Sir George Maxwell's being a papilſt ſhould all ha pen to 
die in ber life-time, the reſpondents would be deprived of their 
evidence, and might be put to great inconveniencies ; but the 
appellants could not be hurt by ſuch examination, if, as they 

alledged, Sir George was and continued a proteſtant. The 


order therefore ought to be atirmed, and the appeal diſmiſſed 
with coſts. not i; TEE TEETER 


f? * " * 8 * " 
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| AcconpinGLy, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 
and the order therein en of, afftmed. a ei 01 
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wn Gott, 1 * 1 and A relate. 
Fiſhermen of the Parifh. wh Paul 9 7 
; the Count iy. of Cornwall, '< Dit) wy 
William Cindi: | Gent. . — | Reſpondent 


26th b February, 1729. 


9 COL ET 2, 


| : HE reſpondent was owner of the retory improprlate of Bunb, 239. 
the pariſh of Paul, which is an ancient rectory adjoining 5% 


to the "ol and extending into Mount's Bay, and hath time 
4 immemorial 
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approved, the ehe cuſtom of PLE fiſh, viz, Win, 
«© That every pariſhioner of the ſaid pariſh and others, fil M 


being 


«« proprietors or occupiers of any fiſhing boat, net, or "other" 
„ fiſhing craft, uſually. tyed, moored, or kept within any part 
of the ſaid rectory or pariſh, when not actually uſed in 
6c fiſhing, have paid and ought to pay to the owner or Propric. a 
<* tar of the faid rectory for the time being, the tenth bert FS 
all great and ſmall fiſh taken in the ſaid bay, or other 5 77 


«« ing ſea or ſeas, with ſuch boats, nets, or fiſhing craft, 


'C 


60 certain nets called /aynes.” 


Theſe "NESS are very long and deep nets, of a lese or Nude 


5 and are uſed in this manner; 3 VIZ. in bright days, perſohs' 


called bewers, being placed on adjacent hills to diſcover the foals 
of fiſh, give ſigns to the ſayners, or perſons attending the ſaynes, 
whereabout the ſhoals of fiſh are; and then the ſayners draw ont 
their ſaynes, and encompaſs the fiſh and draw towards the on, 
and by degrees the whole ſhoal is, by the ſleeves, guided ; into 


the codd of the ſayne, and there taken without being hung PF 


the head : But ſometimes it happens, that ſome of the fiſh beip 
.diſtaſted, ' ſtrike againſt the ſleeves, and there are bung by 15 
head; but being few, and anciently thought not fit to . uſed, 


were given to the poor fiſhermen for their trouble in taking them 


out; and the owner of che craft had no part thereof, and ther- 
Fore no tythe was * or demanded for the ſame. 


na! 
* > # & #31 


Dining nets were anciently ſmall nets «bout ten fathoms Jong, 
and when the fiſhermen went out to take hook fiſh they uſually 
hung at the ſtern of their boat a driving net, againſt which, i 
the boat croſſed the ſea or current, the pilchards ſtruck and were 
caught by the head, and thence taken as occaſion required to 
bait their hooks; and if any remained when the fiſhermen came 
on ſhore, they ſent them home to preſerxe for bait for the winter 
ſeaſon. 


The reſpondent's father, William Gwavas, "£66; Webel 
became owner from his anceſtors of this rectory in 16609, about 


awhich time driving or drift nets began to be uſed to catch pi 


cha 


only ſuch fiſh as have been uſed for bait to catch other % 
and alſo fiſh meaſed (or caught by the head) 1 in | the fleeyes be 


OT jo. 15 
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chards or herrings ! for "merchihdiz; it being obſerved, that tho 
neaſed, or hung by the head, they were fit to be cured; and 


this uſe of drift nets increaſing, "(which alſo ſpoiled the ſayn 
ing trade, as it broke or diſperſed the ſhoal of fiſh, ' before it 
came near the ſhore) and the fiſhermen refuſing to pay the tythe 
of the fiſh ſo taken, becauſe they were üg by the head, as 
were thoſe taken in the ſleeves of ſaynes, of which no tythe 


was paid; thereupon the reſpondent s father brought his bill in 
the Court of Exchequer, againſt ſeveral of the fiſhermen for 


ſuch tythe, charging the cuſtom to be as aforeſaid. And in the 
fiſhermens anſwer to this bill, they admitted the then plaintiff's 
title to the tythe ! in kind of hook fiſh, and to à cuſtomary Pay- 
ment for pilchards caught i in ſaynes, (other than what meaſed 
or hung by the head) viz. the tenth part of what they ſold for 
freſh, at the price which the owners of the craft paid the fiſher- 
men for their part, being one half; and inſiſted, that no iythe 
was Payable for pilchards caught i in n driving” nets. 50 


2111. | mY 


The ſaid cauſe was heard, many nete having been exa- 
mined on both fides, on the 24th of June, 1680, and upon a 


very full debate, the Court declared, that the plaintiff ought to 
be paid the tythe in kind of all ſea fiſh taken by the defendants 
by boats, &c. kept in the ſaid rectory; whether taken with 


ſaynes, or drift nets;'or other craft, except what was uſed for bait, 


or meaſed in the ſleeves of ſaynes; and that payment of the 
tenth penny for Which the fiſh were ſold, was, in effect, pay» 
ment of tythe in kind, and that the late ufage-of taking pil-- 


chards in drift nets for other purpoſes than far; bait, was frau- 


dulently put in practice to defeat the cuſtom, but ought not to 
avoid the payment of tythes, and decreed the defendants to ac- 
count accordingly : Which account was 'afterwards'taken;-and, 


upon the report. thercof, was confirmed on the "9th of Daene, 


1680. "hs 8 * 8 

800 afterwards, the FW TV Wa in 1 ata mth athets of 
the fiſhermen, to the numbet of 160 in all, ſigned a nate or 
memorandum on the back of the writ of execution of the ſaid 
decree, promiſing to pay tythes in the words of the decree, to 
the then plaintiff, his heirs and aſſigns. 


„ * - * 0 ” £ 3 2 - 
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And from the time of this decree, tythes were wh 8 
to the cuſtom, to the reſpondent's' father during his life, and 
Vol. III. 6 G | after 
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as her jointure, and from the time of her death, to the reſpon- 
dent himſelf, until the year 17223 when ſome of dd Alber. 


| Fakes cauſe) for a diſcovery, and ſatisfaction. of the tythes of 
pilchards and herrings, caught by the appellants ſince the a ʒih 
of March, 1722, in Mount's Bay, and at or near St. Ives, Howe), 
Mevagiſſey and other fiſhing. places in the ſeas adjoining, by and 


haye been eſtabliſhed, by the former decree, and that the appel. 
lants had ſo taken within that time great quantities of pilchard, 
and herrings, but refuſed to pay the tythe thereof, pretending 


their tythe fiſh to the reſpondent or his agents, up to the 17 of 
September, 1724; yet, by the firſt anſwer, they denied tha 


dent had no lands in the ſaid rectory whereon to moor their 
boats, and they were forced to pay others for ſuch liberty, and 


whereas ſaynes, being uſed near the ſhore, would laſt a man's 


Cafes in Parliament. 


after his death to the reſpondent's mother, who. held the zequry 


men refuſed to pay their tythes of pilchards and herrings caught 
in drift nets, and their example being ſoon followed by man 
others; the reſpondent, in Hilary term, 1724, exhibited his bill 
in * Court of Exchequer againſt the appellants, (two of whom, 

2. Jabn Tregurtha and. John James, were defendants in the 


with fiſhing craft kept within the ſaid rectory as aforehaid 
the bill charging the cuſtom to be as above ſtated, and to 


that there was no ſuch cuſtom, eſpecially for fiſh caught near 
St. Foes, Fowey, &c. or other remote fiſhing places, or in drib- 


wy nets. 4 EH 


3 


= ele pur in Rs ſarerhs antes 0 this 1 
altho' by the laſt of ſuch anſwers, they dad they had paid dl 


they 
knew or believed, that there was ſuch cuſtom as aforcſald, of 
paying tythe; and inſiſted, that ſuch cuſtom was unreaſonable, 
and from which they hoped to be relieved, for that the reſpon- 


alſo port farm to the Duke of Cornwall, and were at great charges 
for boats and nets, which would not laſt above four, Veet 


age, and that the tenth fiſh, was ſometimes half, and at: other 
times the whole profit: They alſo inſiſted, that the former 
decree was not binding on them, they being no parties thereto, 
except the appellants John Tregurtha and John James, who 
faid; that they conceived that fceree to be Dads and therefore 
not bindiog on them... 5:1. 2500 Mat: ii 


"Ine being joined, ſeveral witneſſes were S on. hab 


ſides ; and on the 3d of Jah. 1727, the cauſe Was heard, and 
directions 


| 5 { 8 13.9411 
hes in bn ritament. 
directions were given for trying the euſtoin o on an iſfue at law, 
at the next Aſſizes for the ſaid county ; and, in the mean time, 


by conſent, tlie appellants were to pay their tythes as "uſual of 
late years, before the ſuit began, without prejudi 1 ot N 
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The nalgeddbent petitioned for a rehearing; besante the cuſ- 
tom, as ſet forth by his bill, Was allowed and confirmed by the 
decree in his father's cauſe, which appeared to have been made 
on very ſolemn and mature debate, and to have been acquieſced 
in above 4 years; ſo that it was become very difficult to ſhew, 
by living witneſſes, what the cuſtom Was, previous to that 
decree: And alſo, becauſe it appeared thro' the whole ſeries of 
depoſitions on both ſides in this cauſe, that there was not the 
leaſt colour or doubt, but that the tythes of pilchards arid het- 
rings caught in the codds of ſaynes, or the tenth penny of what 
the ſame had been ſold for, had been continually paid; and that 
the only doubt, if any, was about the tythe of fiſh taken in 


drift nets, which | was a matter as Jes by the former 
decree, | o dog 


On the gth of May, 1728, the cauſe was reheard, — the 
appellants counſel ſtill inſiſting to try the cuſtom at law the 
Court directed that a trial ſhould be had at the bar of the ſaid 


Court, by a ſpecial jury of the county of Middleſex, to try 


whether there was. ſuch a cuſtom as was ad + and acictt 8 1 
in the bill, or not. 


On the 6th of November following, the trial was accordingly 
had, and ſeveral aged witneſſes, brought from Cornwall, were 
examined on the aid trial; and, after a long defence made by 


the ym the j jury gave their verdict to the : fatisfaction of 


— $8 4 


aforeſaid, | SY 


1 J wil 8. \ 11 
19 5911 


On the th of 8 i the eaſes: wad hd upon the 
equity reſerved, when the Court declared, that the cuſtom was 
good at law, and decreed that the ſame ſhould be eſtabliſhed; 
and that according to ſuch cuſtom, the appellants ſhould account 
tor the value of the tythe, or the tenth part of all pilchards 
and herrings by them taken, ſince the 2 5th of Marrb, 1722, 
to the time of exhibiting the bill; and that the reſpondent 


ſhould have his coſts both at law and in equity, to be taxed 
by the Deputy Remembrancer. 
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and other fiſhing. craft ; whereas the tythes demanded j in 


cares in Parktament “ 


F. rom this decree, the preſent” appeat was brought; and, al 


7 


of the firſt order or decree, i in direcking ide iſſue to be tries" 0 
a jury of Middle eſex, inſtead of a jury of Cornwall, the 9 , 
were put under great difficulties and diſadvantages, in brih inging 
their witneſſes from fo great a diſtance as near 30⁰ miles e 
eſpecially ſuch of them as were aged and infirm; 1 14. 
jury of Middle er, who. were entire ſtrangers te the cuſto 15 
Cornwall, and to the manner of fiſhing there, could not A , 
well able to judge upon the matter in iſſue, 3s a jury of tit" 
county. That the cuſtom was unreaſonable and void, inaſmüöch 
as it required the tenth part of the fiſh to be paid in Kind, 
without any allowance or deduction to be made for the chi 
and expences in catching the ſame, or in providing wy 
caſe, could only be due by cuſtom, and claimed as "LW | 
tythe, and as ſuch, all expences and charges of chat Lind ou 0 1 
to be deducted; but which, tho” it moſt <ommonly* NEE oi 
to the half, and ſometimes. to the full value of the fiſh fota ory 


#7 Ia batt: 


7125 Se hogs 5 7 or contribute 12 a 

charge t thereof : "But the appellants were forced; at their Gn 
expence, to procure proper places for keeping their king 
craft, both when and when not uſed; and to make yearly fiy” 


CY «nz 't; 


ments to the owners of the ſoil for the ſame.” That by this 
cuſtom, the appellants are obliged to pay tythes f in kind fbr all 
fiſh, . not excepted 11 in the cuſtom, which are taken not 6bly" 10 
Mount's Bay, but allo in the adjoining ſeas, which is Wiiſinlſtct 
and unconfined ; ; and i in conſequence thereof, they 5 are lt ged 
to land their fiſh 1 in the ſaid pariſh, and not elſewhere, to be 
there told or taled, and the tythes to be paid in kind, before 
they e can cure or dicpole of them, tho' taken in places eher ſo 
remote; Which many times. from great diſtance and ſtoriny 
weather, 1 is impräcticable, and puts them under great dlfficul- 
ties and hazard, ether of keeping the fiſh ſo long, as to tender 
them unfit for uſe, or being deprived, by attempting to "Find 
them, of the opportunity and advantage of catching tHoſequin- 
tities, which they otherwiſe might take. That if this cuſtom 


ſhould prevail, it would tend to the ruin of the appellants and 
1 I ltleit 
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fheir families; and they would be under the neceſſity of breed- 
ing up their children to other buſineſs, in order to enable them 
to get a living; whereby a very valuable nurſery for ſeamen 


would be deſtroved, which has, in all times, afforded a ſupply . 


of the ableſt men for the public ſervice. in time of need ; and 
the fiſhing trade in thoſe parts, ſo advantageous to the nation, 
would be in great danger of being loſt. It was therefore hoped, 
that the decree would be reverſed, or at leaſt ſo altered, as that 
the appellants might only account for the tenth penny of the 
profit made of the fiſh by them taken, firſt deducting cheir 
charges and expences in catching ſuch fiſh, and in providing 


boats, nets and other ßching craft, and for 1 mooring and keep- 
ing the fame when, not uſed. 


( 
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To all this it was anſwered on the other ſide, that the T. Reeve. 
cyſtom' would be vain and fruitleſs, if it extended only to G. ie 


ſuch as were owners of the fiſhing craff, with which the 
fiſh were taken; becauſe, in that caſe, every one might 
exchange with his neighbour the uſe of their craft, and 
none catch a fſh i in his own craft, That the diſtance at which | 
fiſh might be taken and brought to thore freſh and good, would 


ſufficienrly limit the extent of the cuſtom, as to the fiſh taken 
in Mounts Bay and the adjoining. ſeas, but any other limits 
would wholly fruſtrate the cuſtom ; ſince it would be imprac : 


ticable. for the Rector to diſcoyer, whether the Aſh were 11 0 


within, or beyond ſuch other limits. That no direction Was 


given by the decree as to landing the fiſh, it only eſtabliſhed the 
cuſtom, and directed the appellants to account for the value of 


the txthes demanded by the reſpondent ; and there was nothing, 
either ! in the cuſtom or decree, which obliged the appellants to 
do any thing impoſſible or unreaſonable. That the tythe of fiſh 
being payable only by cuſtom, was admitted ; but that It could 
be claimed only as a perſonal tythe, dedudtis expenſis 2 Was de- 
nied; for where, as in the preſent caſe, ty thes i in kind are due 
only by the cuſtom, it ſeems impracticable to deduct the ex- 


pences, That the ſtatute of Egward VI. which, gives remedy | 


for predial and perſonal tythes, enacts expreſlly, that tythe fiſh 
be paid according to cuſtom ; and therefore this is within the 
teaſon of predial tythes, where no allowance or deduclion is 
made for the rent of the land, plowing, ſowing, reaping, Sc. 
andthe anſwer in this caſe is, that no ſuch. expences are allow- 
able 'by the cuſtom. TE 
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— 'AyTtR hearing cdunſel on this appeal, it was ORDERED and 
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Asp jupp, that the fame ſhould be ——— and the decree 
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non 1. 1 8 
ey | 16 5 5 Strode being ſeiled i in fee of the manor 0 5. 
n. ad. FOE and. divers lands and hereditaments in the county 


8 of Suſſex, of the, yearly value of 500/, and upwards, part whereof 


| Of, 


Was ſuhject to two ſeveral mortgages made by him to + Francis 


1 01 


Brook, each for a term of 1000 years, for ſecuring, 1100/, and 


93191 


21 unn an other Pert whereof was 1 58 to another won 


e 


and + Hereford, ET. to other mortgages, did, * his, 5 | 
dated the a fſt of May, 1707, deviſe all his manors, meſſugges, 
lands and hereditaments to his only ſon Lytton Lytton, and! the 
Heirs male of his body; remainder to his Godſon: Strode Beding: 
Feld for life; remainder to his firſt and other ſons in tail male, 
upon condition, that the ſaid Strade Beding field and bis ile 
1 09 ſhould change his name of Bedingfield to Strode, and tabe 
the arms of the Strodes. And in caſe the ſaid Strode Beding fall. 
or any ſon of his ſhould refuſe or neglect to change his fi- 
name from Bedingßeld to Strade, then the teſtator's will Was, 


that the ſaid deviſe ſhould be void; and in ſuch caſe, he 855 
the 


Cafes in Parliament. 


to his firſt and other ſons in tail male; he and they changing 
their ſirnames in the ſame manner as Strode Bedingfield. was to 
do: And in caſe he and his iſſue ſhould refuſe, then the deviſe 
to him. and. them was to be void; and in ſuch caſe the teſtator 


5 4 -o e W — ae 


deviſed the ſame to his own right 5 


The teſtator 5 died, and his ns Lytton Lytlon 
became ſeiſed of the mortgaged premiſſes in Syex as tenant ip tail, 
ſubject to the ſaid mortgages of I 100/. and 500“. And he alſo 
became ſeiſed of the reverſion in fee of the fame premiſſets as the 
only ſon and heir of Sit George his father fubject to the ſeveral 
intermediate remainders before mentioned. And the ſaid Lytton 
Lytton being alſo ſeiſed of ſeveral other real eftares of confider- 
able yearly valide;i and having ho iſſue at the time of executing 
hig will, and entertaining a great kindneſs, for the reſpondent 
William Rob in ſan Lytton, who was his near. rglation, made his 
will, dated the 16th of April, 17.10, and thereby gave to his 
mother Dame Margaret Strode 2000/.; and after giving ſeveral 
other pecuniary legacies, he directed and appointed, that his 
executrix ſhould, within ſix months after his deccaſe, pay off 
and diſcharge all mortgages and incumbrances 2 ou his 
eſtate in Suſſex by his father Sir George $14, biz. br 32 
gage of 11004. to Mr. Brook, and one other mortgage 
to Mrs. Seyliard ; ; and thar the faid ſeveral” mortgage lekſes 
ſhould be kept on foot; and, upon payment”"6f the money due 
thereon, ſhould be aſſigned by the mortgagees to his mother 
Dame Margaret Strode, for her fole uſe and benefit, during 
the Fre of the ſeveral terms in the laid mortgage 


C3 Tye / 


contained. - | OR 2 | 2 
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And he gave to ir nid ale DabaecBocgates, r 2 
yearly rent- charge of 1007. for her life, to be iſſuing out of 
all:his manors and lands in the counties of Hertſfbrd and. Be- 
fird: = And to his wife Bridget Lytton à yearly tent-chatge 
of 500 J. to be iſſuing out of all his manors and lands in the 
counties of Hertford and: Bedford, for her life. — And, as for 
and concerning all and every his manors, meſſuages, lands, 
| tenements and Hereditaments; which he was then ſciſed of in 

law or equity, or which he had a power to give or charge, he 
gave and diſpoſed of the ſame in manner following, vig. if his 
wife ſhould. be with child at the time of his deceaſe, then he 
gave 


1779: 


487 
he: ſame to his Godſon George: Darnæli for life; remainder LIE 
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1 pave all his ſaid manors, meſſuages, lands, tenements and here- 


1729. 
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ditaments, to his couſin the refpandent William Robinſon Lytton,.. 
until ſuch child ſhould be born and after che birth of ſuch 
child, if it ſhould, prove a ſon, he deviſed all his ſaid manarg, - 
meſſuages, lands, - tenements and bereditaments, to his fad 
after- born ſon, and to the heirs male of his body the.remaig.. 
der to his {aid couſin the reſpondent William Robinſon Lytton, 
and his heirs. And in caſe of the birth of ſuch ſon, then he 
deviſed a rent-charge of 200/. a year iſſuing and to be paid; by. 
his ſaid ſon, out of the.ſaid manors and lands unto the ſaid reſpon. 
dent and his heirs, with a power of diſtreſs in caſe of non 
payment, But if the ſaid after - born child proved a daughter, 
then he gave to-ſuch daughter 5000 J. to be raiſed and paid out 
of the rents and profits of the ſaid eſtate, at the age of 18, ot 
marriage. And if his wife ſhould not be with child at his 
death, then he gave all his ſaid manors, meſſuages, lands, tene- 
ments and -hereditaments, te his ſaid. couſin the reſpondent 
William Rebinfon | Lytton, and his heirs, — The teſtator hen 
ordered his executrix to pay all his father Sir George Strode' 
juſt debts ; and gave the reſidue of his perſonal eſtate, after, his 
debts, legacies and funeral ex penees were paid, to his ſaid wiſe 
Bridget Lytton, whom he appointed ſole executrix of his will. 
And he appointed that all his furniture, goods and houſehold- 
ſtu, then being in his ananor deat at Knebworth, ſhould remain 
and continue in his ſaid houſe after his death, for the uſe and 
benefit of the ſaid —— to . he WN — the 
lame, | 5 1 Ns __— ett 


„ 


Scyliord, and complicd with the condition in Sie Geerge Strode's. 
will, by taking the firname and arms of Strode: 'P and in Michael- . 
mas term. 1710, brought his bill in the Court of Chancery, i 
2 zgaintt Dame Margaret Strode and Bridget Lytton the executfix, 
and the reſpondent William Robinſon 1 9 — and alſo againit 
Brock and Seyliard the mortgagees, and Dame nn Bedingfield. 
and Elizabeth Beding field the heirs at law of Sir George 8. Strode, 
to redeem the mortgaged premilſes: The ſeveral defendants 
having put in their anſwers to that bill, the cauſe was heard 
before the Lord Chancellor Harcourt, on the 22d of February, 
1712, when it was, inter alia, decreed, that the monies; * 

3 8 | | Br 
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Brook and Scyliard on their reſpective mortgages for principal 
and intereſt, together with their coſts, ſhould be paid out of 


the aſſets of Lytton Lytton; and that Brook and Seyliard, on 


payment thereof, ſhould aſſign their reſpective mortgages to 
Dame Margaret Strode, or to whom ſhe ſhould appoint, in 
order to ſecure to her what principal and intereſt was due thereon 
at the death of Lytton Lytton, together with all other intereſt 
which ſhould grow due from that time; but the ſame was to 
be ſubject to a redemption by the ſaid Strode Strode ; and there- 8 


fore, if Strode Strode ſhould pay to Dame Margaret Strode, the 


principal and intereſt due on the ſaid mortgages at the death of 


Lyttin Lytton, with all ſuch intereſt as ſhould become due for 


the ſame, at ſuch time and place as the Maſter, to whom the 


account was referred, ſhould appoint; and no aſſignment ſhoutd 


have been made of the faid mortgages to Dame Margaret Strode; 


then Broo# and Seyliard, being firſt paid their ſaid principal, 


intereſt and coſts, ' out of Lytton Lytton's aſſets as afoteſaid, 
were at Strode Strode's charge, to aſſign the ſaid mortgages to 


him, or as he ſhould appoint; but ſuch aſſignment was to be 


lubject to ſuch” further direction as the Court ſhould think, 


fit to make, when Proper parties ſhould be before the Court. 


— to this decree, by indentute dated the: arit of 750% | 


1714, Francis Brook, in confideration of 12537. 16. (being the 
money reported due to him for principal, intereſt and coſts) 
paid to him by the reſpondent William Robinſon Lytton, who 


had purchaſed of Bridget Lytton the benefit of Lytton Lytton's 


perſonal eſtate, aſfigned to the appellant (who, pending that 
ſuit, had married Dame Margaret Strode) the premiſſes mort- 


gaged to the faid Brook, for the remainder of the ſaid two terms f 


of 1000 years; ſubject to a condition, that if Strode Strode, or 


ſuch other perſons as ſhould be entitled to the inheritance of 
the premiſſes under Sir George Strode s will, ſhould pay to the | 
appellant 11007. and intereſt at a day therein mentioned; then | 


the appellant ſhould affign the premiſſes to ſuch perſon as Serods 
Strode, or ſuch other perſon o entitled EO aforeſaid, ſhould 


appoint, for the reſidue of the aid terms; but ſuch aſſignment 


Vas to be ſabject to ſuch further directions as the Court ſhould 


when proper parties mould be before the Court. 
Vor. III. 


— — 
— _ . g — * _ _ 
— oe — — ——— . — — — 


think fit to make touching the remainder of the ſaid terms, 
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oh And by indenture dated the a8th of April, 1914. the appellant 
4 "I conſideration of i 1001. paid to him by the reſpondent M 
and Foſeph Meal, ſince deceaſed, aſſigned the ſame premiſſes to 
Maſcall and Meal for the remainder of the ſaid terms, ſubject 


to redemption, and fſubje& to the like further directions of 
a N 


1 


i * {ok 8 indenture dated the aft of Ph 1714, 
"ary Seyliard, in conſideration of 5581. 45..9d. (being the 
. ſum reported due to her for- principal, intereſt and coſts). paid 
"a by the reſpondent William Robinſon Lytton, aſligned to the 
appellant the premiſſes mortgaged to her for the remainder of 
her term of 1000 years, ſubject to the like redemption as aàfore- 

laid, and to the like further directions of the Court. And by 

iadenture dated the 28th of April, 1714, the appellant, in 
cFonſideration of 5004. paid to him by the reſpondent Beding field, 
aſſigned the ſame mortgaged premiſſes to Beding eld for the 
remainder of the {aid term, ſubject to redemption, and to the like 
further directions of the Court, as in the foregoing aſſigu- 


ments.“ — But the reſpondent Milliam Robinſon en not 
join in the execution of any of theſe aſſignments. 


In December, 1715, Dame Margaret, Strode died; upongyhoſe 
"death; the appellant her huſband obtained letters of adminiſtre- 


tion With her will annexed; by which will, ſhe gave MEFs 
of her eſtate to the appellant. 


In May, 1725, Strode Strode died without iſſue; and 1 upon 
his death, the reverſion and inheritance of the mortgaged pre- 
miſſes did, by virtue of the will of Lytton Lytton, come to, the 
-refpondent William Robinſon Lytton ; ſubje& to the faid mort- 
ages made by Sir George Strode to Brook and Seyliard, and after- 


Wards aſſigned to the other reſpondents e and Bedi nj 
45 aforeſaid. ' 


arkadas tor, 172 95 this appellant exhibited his 151 
he Court of Chancery, againſt the now reſpondents and George 
 Darnelly ; praying, that the reſpondents Maſcall and Bedingfitld 
might receive what was due to them for principal and itterelt 
on the ſaid mortgages, and reaſſign the mortgaged premiffes't to 
dhe appellant; and that he might hold and enjoy the ſame fo 


|  the' remainder ef the ſaid ſeveral terms of 4600 yells.” ——.. 
$4 949199% 
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| T6 which bill the ſeveral reſpondents put in their anſwers ; © 
_ the reſpondent Lytton by his anſwer inſiſted, that he was 


well entitled under the will of Lytton Lytton to the ſaid mort- 
gaged premiſſes, ſubject to the monies due thereon, how . 
he ſhould be at liberty to redeem the ſane. 


In Eafter term 1726, the reſpondent Lytton exhibited his 
ctoſs bill againſt the appellant 'and George Darnelly and the other 
reſpondents, to redeem the ſaid mortgaged premiſſes, upon pay- 
ment of the principal and intereſt due on the faid mortgages, and 

to be ann, in the "PEER" hay the premiſſes. 


Both theſe 28 dere heard on the 13th of dene 1967, 
beser the Lord Chancellor King; When his Lordſhip Was 
pleaſed to order, that the Judges of the King's Bench ſhould 
be attended with a caſe upon the will of Sir George Strode, for 
their opinion, Whether George Darnelly, alias Strode, upon the 
death of Strode Strode, became entitled to the ſaid eſtate by 
Sir George Strode's will? And after the Judges had given their 


opinion, either party was at Py 70 relort back to the Court 
for further directions. | OILS 211 


The Judges of the King g's Bench accordingly certified. theic 
opinion, that George Darnelly could not take any, eſtate after 
the death of Strode Strode, by virtue of Sir George Strode s will 3 
the ſaid Strode Strode having during his life, taken 1 upon a 


arname of Strode, and in 1 er FRET, Len Wi the 
will, of Sir George Strode. . end: ab ar 


TR | 75 * 2 N 74 
On the za and 4th 55 March, 1728, che Cauſes bi ai, 


upon this certificate, and t the matters reſerved by the former decrees 


when the Lord- Chancellor Was. pleaſed to declare, that George 
Darnelly did not take any eſtate by the will of Sir George Strodę; 


and decreed, that an account Hove be taken of mA was due 


Bedingfield 0 on The aid SER a and Wa upon pay- 
ment thereof by the appellant, the ſaid reſpondents ſhould; at 
the; appellant's, colts, aſlign, t0,him, or as aher: ſhould: appoint, 
the aid, reſpective mortgaged. terms z but in default of — 
by the appellant, his bill ſhould; be diſmiſſed with: coſts = 

And as between the appellant and the reſpondent: Lytton, it Was 
Kcreed, that the appellant ſhould hold the mortgaged premiſſes 


4 | | abſ olutely 


3 


by 111168 nn 
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ee * dhe id ceſpondent und- is hesset ug 
wes dliwiag under him; end that the tenants ſhould pay the Ip 
of the mortgaged-premilies, accrued: ſince the death of S 


Strode to the N and . the ſaid: 3 — 
ſhould be diſmiſſed. | OD TO 


TR hoo 

Fg xefpondent Lytton, conceiving himeelf bebe * 
dave... obtained an, order for rehearing the cauſes 3 ud the 
ſame being reheard accordingly on the 25th of October, 2729, 
his Lordſhip was pleaſed to declare his opinion in favour of thi 
reſpondent Lytton againſt the former decree; but offered? the 
appellant, if he deſired it, to rehear the cauſes. again, afliſted: 
with two of the Judges. which the. appellant deſiring, it was 
ordered, that the ſaid cauſes ſhould come on again to be cba 
on that day fortnight. po og, et hoNd hae 


ad 2991 of 


| ad 
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"Accordingly, the cauſes came on again, Po e 
Sch of November following before his Lordſhip,. aſſiſted by the 
Lord Chief Juſtice Raymond and Mr, Juſtice Denton ; hen hi 
Lordſhip and the | Judges were all unanimouſly of opinion, and. 
did declare, that the reſpondent Lytton, Was entitled to the. 
* of redemption of the ſaid ſeveral mortgages and mott- 
gage: ptemiſſes i and therefore his Lordſhip reverſed his former, 
deerce in that point, and decreed, that an account ſbould 
be taken by the Maſter of what was .due to the reſpondent 
| Maſeall and Bedingfield for principal, intereſt and colts, on the 
, — aid mortgages ; and upon payment thereof by. the reſpondent 
| Lytton, the other reſpondents ſhould, at his coſts, aflign, thoſe 

mortgage terms to him, or as he ſhould appoint ; and in default 

thereof, his croſs bill was to be diſmiſſed. And as between 

the appellant and the reſpondent Lytton, il it was decreed, that. 
the faid reſpondent ſhould hold the mortgaged. premiſſes abſo- 
lutely againſt the appellant, his executors and adminiſtrators, 
and all claiming under Dame Margaret Strode deceaſed : And 
that the tenants ſhould pay the rents of the mortgaged ptemiſſes, 
accfued fince the death of Strode Strode, to the reſpondent Ly 
ton; and the appellant having received ſome of the rents, he 
was decreed to account for the ſame before the Maſter, and to 
pay what ſhould be reported due from him. to the ſaid » pat 
dent Lytton ; 3 and the appellant's original bill was dini 1 


| = 


Cales in Parliament. 
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The appellant thetefore, 4ppealed from this laſt decree; 


infitiog, that the teſtator Lytton having the temaindet in fee 
of the eſtate in Suſſex, which was mortgaged,” he had undoubt- 
edly a power to diſpoſe of the 1000 years term, and the equity 
of redemption thereof abſolutely againſt every one, except Sfrode 


Bedingfield, who had an eſtate for life by the will of Sir George 


Strode, and, except the contingent remainders created by the 
ſane will, if they had happened to take place, which they did 
not. That as Lytton had ſuch power, he had by plain and 
expreſs words, given theſe terms for years to his mother Dame 


Marguret Strode abſolutely, and without any condition, or ſub- 


jet to any redemption, ſo far as he had power; for he directed, 
that his executrix ſhould pay off and difcharge all ' mortgages 
and incumbrances upon his eſtate in Suſſex, charged by his father 
Sir George Strode 3 and that the ſeveral mortgage leaſes ſhould 


uſe and benefit, during the remainder of the ſeveral terms in the 
faid mortgages contained. That in caſe the general deviſe to the 


reſpondent Lytton and his heirs, might be ſufficient to include 


the premiſſes in Suſſex, by virtue of the general words, tho 
not expreſſly mentioned; yet it was apprehended, that both 
deviſes of the ſame premiſes being conſiſtent, they ought both 
to ſtand ; and that accordingly, the appellant was entitled to 
the terms of years abſolutely, and the refpondent Lytton only 
to the reverſion in fee of the premiſſes compriſed in thoſe terms; 


he having, by the ſame will, a very large eſtate given to him 


in poſſeſſion in other counties. . That the appellant and the 


reſpondent Lytton both derived their reſpective titles to the 


premiſſes in Suſſex under the ſame will, as voluntary deviſees; 


be kept on foot and be aſſigned to his ſaid mother, for her ſole 


433 
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C. Talbot,” 
T. Lutwyche. 


and therefore it was highly reaſonable, that the will ſhould be 


conſtrued in ſuch a manner, as that an expreſs and particular 


teviſe of lands, fully and plainly aſcertained and deſcribed, 
ſhou}d not be defeated or invalidated by a general indefinite * 


clauſe. e 


But it is objected, that the deviſe of theſe terms to Dame 


Margaret Strode, is too remote a limitation of an eſtate or in- 


tereſt of that nature, and therefore void. To this it may be 
anſwered, that here is no deviſe or limitation of any term in tail, 
or any tendericy to a perpetuity, but only a deviſe of theſe terms : 
for years, which were capable of being diſpoſed of by will, 


Vor. III. 6 K accord- 


204 ith in 61 1 2316S 
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3 according 1 to the intereſt which the teſtator had in, Wings 
729. 
— mo Strode $trode had ſuch an intereſt for his life, that be might 
my redeem. them by virtue of the will of Sir George Stroge, in 
reſpect of ſuch intereſt, yet ſubject thereto, they were yell 
deviſed to Dame Margaret, her executors and, adminiſtrators, — 
It is alſo objected. that by the decree in the former cauſe, the 
Court did in effect determine, that Dame Margaret. Was enti- 
tled to the terms, only as a ſecurity for the mortgage monies, 
by decreeing a redemption to Strode Strode. : But to this it is 
anſwered, that Strode Strode's title ariſing under the will of 
„Sir George, the teſtator Lytton could not deprive him of his 
right. of redemption, in reſpect of his eſtate for life; but the 
reſpondent, claiming under the will of Lytton only, could haye 
vo greater intereſt than was given him by that will ; and by the 
old, decree, before Strode Strode could redeem the, mortgages, 
; Jo as to have the terms attendant upon his eſtate for life, he 
Was ordered to pay Dame Margaret the ſeveral ſums advanced 
for her benefit out of the aſſets of the teſtator Lytton,, and 
applied in diſcharging thoſe mortgages; but this was net de- 
creed to her in lieu and ſatisfaction of all her intereſt, in the 
terms, and therefore the aſſignments to be made, were to be 
ſubject to the further direction of the Court, and ſuch, afſign- 
ments were drawn accordingly. But where the Court intended, 
that another mortgage, which was to one Bridges upon, another 
eſtate, ſhould attend the inheritance, it was. expreſsly ſo ordered 
by the, deeree. It was therefore prayed, that the ſaid decree 
of the Sth of November, 1729, might be reverſed, and the ſe 
bent lernen of th 4th of March, 1728, afirmed, 


J. Wood. Oda of the reſpondents Maſcall and Beding fell. it v was 
hoped, that as they were no way intereſted in the queſtion 
betten the appellant and the reſpondent Lytton, touching ths 

night of redemption, and had, by their anſwers to both bills, 
ſubmitted to accept their principal, intereſt and coſts, from ſuch 
\cof the parties as had a right to redeem them; that whether the) 

.: ſhould be decreed to aſſign their mortgage terms to the appellant 

or the reſpondent Lyrton, they ſhould, upon ſuch. alignment, 

he paid not only; their principal and intereſt, together with, their 

cCoſts in the Court: al. Ohaacgy. but alſo their coſts occaſion 


„ by abis, appeal. 
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And 


Fe e e an 
And on the part of the reſpondent Lytton it was argued, that 7 

"the teſtator Ecler did +; intend to 'pive” Dame Margaret imme 1 
Strode the abfolute intereſt in the dra och iy to give her 
the fame as a ſecutity for the money due upon thoſe mortgages. 
And that this was his intention, appeared manifeſtly” Tron tho 
whole frame of the will, the deviſe to Dame Margaret of theſe 
mortgage terms, being amongſt the pecuniary legacies, * and 
before the deviſe of his lands; and when he came to deviſe his 
lands to the reſpondent Lytton, he deſcribed them by all and 
every his nanor s, meſſuages, lande, tenements and Bereditamente, 
which he was then ſeiſed of in law or equity, or which Be had 
power to give; which conveyed | the lands in queſtion, to the 
reſpondent, in as plain and certain a manner, as if the teſtatot 
had deviſed them by expreſs words. That this intention was 
ſtill the more evident, if it was conſidered, that the deviſe of 
his real eſtate to the reſpondent Lytton, was. in the ſame words 
as the deviſe to the teſtator's own ſon, in caſe his wife had 
been with child of a ſon; and it could not be imagined, that 
the teſtator intended to give theſe lands from his own ſon to his 
mother. That no deviſe by the teſtator of theſe terms, but as 
mortgage intereſts, could poſſibly take effect till the deter- 
mination of the eſtate to Strode Strode, and the eſtates tail 


to his ſons, and the contingent eſtates limited to George Dar- 
nelly for life, and to his ſons in tail; and it was hardly to be 


imagined, that it could ever enter into the thoughts of 'the''teſ- 
tator, to give his mother a remote intereſt- in -lands, which ſhe 
could never probably either enjoy or ſell; only in order to ſever 
fuch long terms of 1000 years from the inheritance of 2 
eſtate, and that his mother might have the power of 

them away from his family to a ſtranger, as the fact had = 
happened. That the words of the deviſe in queſtion,” W re | 
proper to convey theſe terms as ſecurities, and to put his mother | 
in the place of the mortgagees, and ſuch intereſt only they 
muſt neceſſarily be underſtood to paſs, ſo long as any of the 
intermediate eſtates, precedent to the teſtator's reverſion in fee, 
ſubſiſted; and there was no reaſon to imagine, that the teſtator 
intended his words ſhould have two different meanings. That as 
the decree now ſtood, Dame Margaret, under whom the appel- 
lant claimed, and who had a jointure beſides of 2.607. fer ann. 
bad, by the will of her fon Lytton, legacies to the amount of 
36007. over and above a rent- charge of 1000. per ann. thereby 


4 given 


— went 
P. Vorke. 
J. Willes. 
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116 . Se. 
given to her for her life; and Wfl. was 116 near as ample x 


proviſion as he deſigned for an only daughter, in caſe he had 
left one: But if the conſtruction now contended for by the 
appellant ſhould prevail, then he, in right of his wife, Would 
receive out of Lytton's eſtate, four times as much as, the pro- 
viſion made by the teſtator for an only daughter, which, it 
could never be imagined, he intended. But ſuppoſing 10 to 


be ever ſo plainly the teſtator's intent to deviſe the abſolute 


intereſt in the terms to Dame Margaret, yet it was apprehend- 
ed, ſueh a deviſe could not take effect in point of law; becauſe 
thoſe terms, or (which was the ſame thing as to the prefent 
queſtion) the equity of redemption of them, would then, at the 
teſtator's death, ſtand limited in the following manner, vis. 
in truſt to attend the freehold and inheritance fo long as the 
eſtate for life of Strode Beding field, the eſtates tail to his ſons, 
and the contingent eſtates for life and in tail of George Darnely 
and his. ſons ſhould laſt ; and the reſidue, after all thoſe —— 
ſpent, not to attend the inheritance, but to be for the benefit 
of Dame Margaret, her executors and adminiſtrators, as terms 
in groſs. But it was conceived, that ſuch a deviſe of the 
remainder of terms after eſtates tail was void, as being too 
remote, when ſeparate from, and not attendant upon the inhe- 
ritance. It was therefore hoped, that the laſt decree would be | 
affirmed, and the appeal diſmiſſed with coſts. | 


"Any abeotidyly, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 
and the decree therein complained of, affirmed : And it''was 
further ORDERED, that the appellant ſhould pay to the reſpon- 
dents Maſcall and Bedingfield, 51. for their coſts in reſpec. of 
the faid appeal. 1 4 
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B 0 UT the: year 1709, ſome odeſdeis obſerving, chin Jrodr 
X benefit accrued to the public by inſurances made in the 
cities of London and MWeſtminſter againſt loſſes of houſes by fire; 
but that ſuch inſurances did not extend to other parts of Eng- 
land, not were there any inſurances againſt loſſes of goods by 
fire; they formed a ſociety for that purpoſe,” Which was called 
the Sun Fire-oſice; and the undertaking was, from that tim̃e, 
ſoõ ſueceſsfully cartied on, that Hundreds of Panilics Ave DUNE 


"my ſaved: from ruin. 37; hy bannen 
. 2111 U | | iy 14 44 +43 


The Society hated enüble, tha auch an nw — 
ing might give great opportunities for frauds, took all poſſible 
precaution for preventing them; and therefore, their policies, 
for inſurance were ſo framed, as to be contracts only between 
the office and the perſons inſuring; the loſs. fecured againſt, 
being thereby reſtrained and confined to the contracting perſons 
only; and the policies referred to certain printed propoſals, 
containing the eſſential terms and conditions between the inſur- 
ets and the inſured; copies of which propel, were always 
livercd with Ihe polieies. o ous wat 


voy 


899 nc >. 


oy ele 8 the office inlbfbd 3 warehouſes, 
= wares and merchandize, except ſome particular things 
therein ſpecified. And altho' it is eſſential to inſurances, that 
the perſons inſuring ſhould have a property in the things loſt, 

yet, to prevent all diſputes, as goods and merchandize are 
fleeting commodities, and frequently changed from one hand 
to another; there is an expreſs exception in the propoſals, of 
goods and merchandize, not being the property of the perſons 
inſured. And, that the property may more fully appear to be at 
the time of the loſs in the perſon inſured, it is preſcribed and 
ſtpulated as a fundamental condition of every inſurance, that 
the perſon inſured, in caſe of loſs, ſhall make affidavit of his 
Vor, III. „ loſs, 
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loſs, and procure a certificate * the miniſter, churchwardens 
and ſubſtantial neighbouring inhabitants, that they know. or 
verily believe, that the ſufferer has really ſuſtained ſuch loſs; 
and on producing ſuch affidavit and certificate, the inſured ; is 
to receive ſatisfaction according to the propoſals ; but if. any 
fraud or _ perjury ſhould appear, the ſufferer is to be excluded 
from all benefit of the policy. And as the contra& was plainly 
reſtrained to the perſon inſured, it was provided by a particulat 
article, that the policy and intereſt of the perſon inſured thquld, 


continue to his executors and adminiſtrators, upon the teme 


therein mentioned. engen 


On the 28th of July, 1721, one Richard Ireland took oy 
from the office a policy of inſurance, whereby it was witneſſed, 
that whereas the ſaid Ireland had agreed to pay, or cauſe to be 
paid to the ſaid office, the ſum of five ſhillings within SN 
days after every quarter day, for the inſurance of his hoyle 
being the Angel Inn at Graveſend, with his goods and merchan- 
dize, as therein after expreſſed only, and not elſewhere, we, 
the dwelling "houſe not exceeding 400 J. and for the - goods 3 in 
the ſame. only, not exceeding. 500 J. and for the ſtable only, 
not exceeding. 100 J. all then occupied by James Peck, from laſs 
and damage by fire; then ſo long as the ſaid. Richard Ireland 
ſhould duly pay or cauſe to be paid five ſhillings a quarter, as 
therein mentioned, the ſaid Society did bind themſelves, , their 
heirs, executors, adminiſtrators and aſſigns, to pay and ſatisfy. 
the laid Ireland, his executors, adminiſtrators and aſſigns, within 
fifteen days after every quarter day, in which he ſhould ſuffer 
by fire, his loſs not exceeding 10007. according to the exact 
tenor of their printed propoſals : Which policy was dated the 


28th, of July, 1721, and ſubſcribed and ſealed by aged _ - 
truſtees for the Sgeiety. | t? 


Some conſiderable time afterwards, Richard 3 Ae | 
haping made his will, and Anthony his ſon ſole executor ;. WhO 
brought the policy to the office, and had an indorſement made 
thereon, that the ſame then belonged to him: And afterwards, 
vg. at or about Chriſtmas, 1726, he, the ſaid Anthony, paid the 
office a premium cf twenty ſhillings for one year's inſurance, 
from Chriſtmas, 1726, to Chriſtmas, 1727, as. by an ati in 
the propoſals he was at liberty to do. 
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On the 24th of Auguſt, 1725, a fire n at Grave, 
which (among many others) deſtroyed the houſe mentioned in 
the policy ; and ſome time afterwards, the appellants applied 
to the office, and alledged, that they had purchaſed the houſe 
and goods of Anthony Ireland; that the ſame were their pro- 
perty at the time of the fire, and that they had an aſſigument 
of the policy made to them at the ſame time that the houſe and 
goods were aſſigned; and they produced an affidavit made by 
the appellant Roger Lynch, wherein he ſwore, that his loſs and 
damage by burning the ſaid houſe, amounted, at a moderate 
computation, to 5oo/. and upwards ; and upon this affidavit 
was indorſed a certificate of the miniſter, churchwardens and 
other inhabitants of Graveſend, that they verily believed, accord 
ing to the beſt of their information, the appellants Roger and 
Jobn Lynch had ſuſtained a loſs of 500/. and upwards. But 
neither in the affidavit or certificate, was any mention made of 
any loſs being ſuſtained by the appellants. by the burning of 
any goods in the ſaid houſe; nor was any affidavit made by 


Anthony Ireland, in whom the property of the 1 Was, mos. 
he had ſuffered any loſs. 


The appellants, however, infiſted that the office ſhould f pay | 
them 1000 J. for their loſs ſuſtained by the burniog of the ſaid 
houſe and goods; but the managers and truſtees of the office, 
not thinking themſelves liable to pay any thing « on that account, 
and the appellants alledging that the policy was loſt, the three 
reſpondents were, for the eaſe of the appellants and at their 


(lire, appointed to defend any ſuit which ſhould be proſecuted | 
againſt the office on this occaſion, 


tneir bill in Chancery, ſetting forth, that Anthony Ireland agreed 
to ſell and aſſign to the appellants 1 the houſe, {tables and goods, 


and alſo at the ſame time agreed to aſſignbthe policy ; and that 


by indenture of the 24th of June, 172%, for 2 gol. Ireland, did 
align to the appellants a leaſe he had of the houſe and ſtables . 


Midfummer,; 16 Car. II. but the goods, for which the appellants, 


Tomds Church, who was to hold the inn under the appellants, 
Ireland, by deed poll of the ſame date, ſold the ſame to Churc\ 
tor his own uſe, The bill alſo ſtated, that by another writing 


S 
< 
Of 
l 


The appellants ahereFore; in Eaſter term, wy exhibited N 


for the reſidue of a term of 70 years, which commenced. at . 


as they alledged, were to pay 500“. being intended for one 


C4 
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e equal date, Eiland aſſigned the policy, and all mobey d | 
w—— beychit thereof, to the appellants. —That altho* the bill 6f fate 
of the houſhold goods was made to Church, yet, as the appel 
lants paid the purchaſe money for the ſam, Church aſſigned 
his bill of ſale to them, for ſecuring the money they had pad 
for. the goods; and afterwards, by another writing, releaſed to 
the , appellants. his benefit and intereſt in the policy. hat 
the. appellants had applicd to the office for the too. ols, 
which was refuſed ; and therefore the bill prayed to hate 4» 
ſatisfaction for the loſs they had ſuſtained, ear to the 
policy. ö * 1 * $1721 03t91 dr 
074 Fi: P 
8 0 put i in their anſwer, and then the n 8 
amended their bill, and the reſpondents put in another anſwer. 1 
— By theſe n the reſpondents ſet forth the natüre and 
mithod: of the inſurances made by the office, and admitted 
policy in queſtion, and the appellants application for the 15300 A 
loſs;;, but ſaid, that the affidayit produced was not agreeable) o 
the propoſals, aud that they | had been informed, and” Velheved, fl 
that no alignment | of the policy was made to the aþ ellir nts, 
nor any aſſignment of goods made to them by Church, tiſlh after 
the fire. They inſiſted, that the policies iſfued by the office 
were not, in their nature, aſſignable, the ſamę heing only op- 
tracts to make good the loſs which the, contracting perſon 17 


on both ſides; and, upon the appellants own evidence it a ppear- 
ed, that the firſt diſcourſe between the appellants 400 Ms 
treland about the policy; was after the execution of the Anga. 
ment of the houſe ; and that the agreement (if there en 405 
about the policy was not, at the time when the 7 appeNants 
agreed to purchaſe Jreland's term in the houſe, It a peited 
further, that the aſſignment of the policy, tho bestieg Wnt 
before, was not made and. executed till ſome time after the fire; 
| ſo that the agreement for aſſigning the policy, was a voluntary 
conceſſion of Ireland, without any conſideration, and inde en 


dent of the bargain for the houſe, and never made till after 
| Tian a 


elf could ſuſtain; and that the policy in queſtion, Was, at fl. | 
made with Richard Ireland, to pay his loſs, not exceeding, 1990 5 a 
and was afterwards declared, by indorſement, to ae anty 0 
tbony Ireland, and chat no other e Was # 6 og a 
benefit of it. * 18 ft has ger du 1 

0 The cauſe We to iſſue, and witneſſes were — 
Q 

| 

Id 
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Irelan 


by his ſelling his intereſt in the thing inſured, and not carried 


into execution till the thing itſelf was loſt : And as to the 
appellants property in the goods, they proved an aſſignment 
from Church to them, as a ſecurity for 300 l. but omitted in their 
interrogatories the material queſtion to their witneſſes, viz. 
When that affignment was made? Though the reſpondents by 
their anſwer put the time plainly in iſſue, by inſiſting that it 
was after the fire ; and it did not appear that the appellants ever 
had any property in the goods. 


T he reſpondents on their part proved, that the office did not 


inſure any perſons longer than they continued their property in 
the things inſured ; and, that perſons dealing with them might 
not be miſtaken, ſuch notice was uſually given. 1 


On the 24th of November, 1729, the cauſe was heard befor 


the Lord Chancellor King; when upon a full debate, and hearing 


the evidence on both ſides, his Lordſhip was pleaſed to diſmiſs 
the bill: And the reſpondents, being willing to be eaſy with 
the appellants, did not inſiſt on coſts ; and therefore the dif- 
miſſion was ordered without coſts, | 


501 


45 intereſt in the policy, as to the houſe, was determined — 


1729. 
Cm —d 


But notwithſtanding this lenity, the appellants thought, P. Yorke. 
proper to appeal from the decree ; inſiſting, that the quarterly C. Talbot. 


payments were made by Anthony Ireland, and accepted by the 


company, for the inſurance of the ſaid houſe and ſtables to 
Chriflmas, 1727, that the appellants were Zona fide purchaſors 
thereof, together with the benefit of the policy, before Chri- 
mas, 1727, and that by taking an aſſignment of the leaſe, they 


became liable to rebuild the premiſes, and which had coſt them 
above 10001. That the policy was actually delivered, and 


agreed to be aſſigned to the appellants by Ireland, on the 24th 


of June, 1727, upon their paying him the whole purchaſe 
money; and therefore the appellants from that time became 
entitled to the benefit of the policy, although the aſſignment 
thereof was not in fact executed until after the fire happened. 
That the appellants never ſaw any printed propoſals, mention- 
ing that the inſurance was not to be extended where the pro- 
perty was altered, without the conſent of the office; and what 
was urged by the reſpondents as to perſons removing their 


habitations, could relate only to an infurance upon goods, which 
Vol. III. 6 M 4 the 


J wille 


W. Hamil- 
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the appellants DAI DILLY now infiſt upon, becauſe the goods were 
not:atigned-to:them.” But the houſe and ſtables being deſcribed 
and ſpecifically inſured by the policy, and the appellants be. 
coming the proprietors thereof, before the expiration-of the 
time for which the quarterly payments were made they were 
entitled to have a ſatis faction for the loſs. which, they had. ſuc. 
tained by the fire, to the full extent of the policy, viz, 10 / 
for che houſe, and 1004 for the ſtables. 
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15 the other ſide it was argued, chat theſe policies were not 
inſurances of the ſpecific things mentioned to be inſurꝭd, for 
no body could warrant againſt accidents ; nor did ſuch inſur- 
ances attach on the realty, or in any manner go with the ſame 
as meldent thereto, by any conveyance or aſſignment; but 
they were only ſpecial agreements with the perſons infuring, 
againſt ſuch loſs or damage as they ſhould ſuſtain. That the 

party inſuring, muſt have a property at the time of the 1015, or 
he could ſuſtain no loſs, and conſequently be entitled to no 
ſatis faction; and that this conſtruction manifeſtly appeared from 
the whole tenor of the propoſals. That there was no contract 
or agreement ever made between the office and the appellants, 
for any inſurance. on the premiſſes in queſtion.” That tot only 
the expreſs words, but the end and deſign of the contract with 
Ireland, did, in caſe of any loſs, limit and reſtrain the . 9 7 
to ſuch loſs as ſhould be fuſtained by Richard Ireland only; a 
the indorſement on the policy, declared that right to his 105 
tor Anthony: Trelznd only. That theſe policies were not 
nature of them aſſignable, nor was the intereſt in them ever 
intended to be transferrable from one to another, without the 
expreſs conſent of the office. That the tranſactions in the 
preſent caſe, by changing the property backwards and forwards, 
and rendering it uncertain whoſe the true property was, mani- 
bewed a defigned impoſition ; and fully juſtified the 

the office had taken to prevent the policies from 
beldg aſſignable, without the ſpecial conſent and concurrence of 
the managers ; which method is purſued; by all the inſurance 
offices, Who are equally ſtrict and careful in this reſpect. 
Laſtly, that the appellants claim was at beſt founded only upon 
an aſſignment never agreed for till the perſon inſured had deter- 
mined his intereſt in the policy, by parting with his whole pro- 


OY. and never executed till the loſs had actually w 
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And therefore it was hoped, that the decree would be aftihed; PATE 
and the appeal diſmiſſed with coſts. tri vile tioadt bo 1730. 
51100 $79 gui 
AccoRDINGLY, after hearing counſel on this appeal, it was Drees 


tr med. 
| ORDERED and ADJUDGED, that the ſame ſhould. be diſmiſſed; * 40 
and the decree thetcin complained of, reef. A p. 595. 


Alexander Small, Adminiſtrator of Mary) 
his late Wife, who was the. only. It 156 
daughter of Peter Wan the elder, Appellant. 3 
deceaſed, , det by 


Caſe 72. 
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Richard Wi ing, 3 Son * bone], 
Executor of the ſaid Peter Wing the 
elder, and alſo Executor of Peter. hes 
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Ming the younger, and Fobn ming, 5 * 
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ETER Wing the elder, on the 2 3d of Auguſt, 16062 made 
his will, and thereby gave to his eldeſt ſon, Peter Ming the 1 
younger, all his intereſt in the brewhouſe, utenſils and ſtock in | | 
trade therein mentioned, and alſo the rectory of North Stagke ; 14 
and directed, that Peter the ſon, during the term he ſhould hold 
the ſaid brewhouſe, being then about four years to come, ſhould 
pay to the executors of the teſtator 250/. fer ann. The teſtator 
then deviſed to his executors all the rents, iſſues ; and profits, of 
all his other meſſuages or tenements, rectories, lands and here- 
ditaments, therein after mentioned and deviſed; in truſt that 
they mould therewith, and with the ſaid 2 501. per ann.. raiſe 
and pay all the teſtator's debts : But if his executors ſhould 
neglect or refuſe to receive and pay the faid 2 50% fer « ann. or the 
profits of the faid premiſſes, or ſhould receive and not. duly 
apply the ſame towards payment of his debts ; then, the power 
thereby given them to receive and pay the ſame ſhould ceaſe : 
And then he appointed Robert and Peter Sayer, Robert Dorrell, 


and 


. 4 TTY” 
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7 and Richard ann to " his * to receive ** aid 2 50 „ 


Per ann. and the profits of the ſaid meſſuages and Premifles, 
for the payment of his debts, until the ſame, and the legacies 
thereby bequeathed to his daughter Mary, the e 8 late | 
wife, ſhould be fully raiſed and ſatisfied. ' 
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The teſtator then gave to the reſpondent Richard Wing, i 
heirs, executors and aſſigns, the rectory of North Morton, and 
all his other meſſuages, lands and hereditaments, in North 
Morton and South Morton, ſubject to the payment of 251. per 
ann, to Mary the teſtator's wife, during her life, to commence 
after the payment of the teſtator's debts. — And he gave to the 
reſpondent John Wing, his heirs, executors and aſſigns, the 
meſſuage and malt houſes then in the teſtator's poſſeſſion, and all 
other his meſſuages, lands and hereditaments, in-Brightwel, 
Mackney and Wallingford ; and declared it to be his will and 
meaning, that neither of his ſaid ſons, Peter, Richard, or 
Fohn, ſhould enter on or receive to their own uſe, the rents and 
profits of the premiſſes to them reſpectively deviſed, or any 
part thereof, until all the teſtator's debts ſhould be paid; ſaye 
that his ſaid ſon Peter ſhould enjoy the brewhouſe to his own 
uſe, paying the faid 2 50 J. per ann. as aforeſaid; but that when 
and fo ſoon as all his debts ſhould be paid, and 1000¼. to the 
appellant's late wiſe which he thereby gave to her, to be alſo 
raiſed and paid out of the rents and profits of the eſtates deyiſed 
to his ſaid three ſons as aforeſaid, ſhould be fully paid and ſatis. 
fied'; (which ſaid 1000/. over and above 1000 J. the, reinafter 
mentioned, the teſtator thereby charged: to be raiſed. and paid 
to his ſaid daughter for and towards her portion, out. of. * 
rents, iſſues and profits of the eſtates before given to his ſaid 
three ſons) his ſaid three ſons might enter upon and enjoy the 
eſtates ſo to them deviſed as aforeſaid, and not before. And, to 
the end, that the 1000/7. thereby given to his ſaid daughter, 
ſhould be raiſed and paid to her according to his will; be 
appointed his ſaid truſtees to receive the rents, iſſues and profits, 
of the premiſſes ſo deviſed to his ſaid three ſons ſeverally as 
aforeſaid, and to pay over the ſame to his ſaid daughter; and 
that until his debts and the ſaid 1000 J. ſhould be paid, his 
truſtees ſhould let and ſet the premiſſes for the beſt rents, for 
raifing and paying his debts and the ſaid legacy of 1000. 
Provided, that if either or any of his ſaid ſons, ſhould raiſe 
and pay ſuch ſums as the truſtees, or the ſurvivor; ſhould 

adjudge 
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zajudge to be his or t the!s 1885005 ak a the Auts and legacies, EO! - 


then the premiſſes to him or them deviſed. ſhould. be, exempted; ;, — : 
nd ſüch ſon or ſons" fhould- enter and receive the profits; And 
the teltaibr appoĩnted his ſaid wife and the reſpondent Richard 
to be his executors, and bequeathed to them all his, perfonal. 91 
eſtate, and directed, that they ſnould thereout raiſe and pay to 
his ſaid daughter, the further ſum of 1000 /. over and above the 
ſaid other ſum, of 1000/7. to be paid to her by his ſaid executors, 
after his debts ſhould be paid, but not before; it being his will, 
that his ſaid executors and his ſaid ſon John and daughter Mary, 
ſhould. live together i in the houſe and malthouſe wherein the 
teſtator then led: And he directed, that his executors ſhould 
provide all neceſſaries for his ſaid f. ion and daughter, until his 
debts ſhould be paid. | 85 . banale 


214 Li 27 ab, 39 
on the zoth of April, 1696, the teflatot dieky 5 


his executors proved his will, and the refpondent Richard: poſ- 
ſeſſed his perſonal eſtate, and received the ſaid 2 504; Pero 
from his brother Peter for four years; and the ſaid Peter, tho 
ſon, entered on the eſtates to him deviſed, and Richard entered + 
on the reſidue of the real eſtates and received bee” ee thereof: 
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In July, 1706, the appellant. eee with the, fiid 
Mary his late wife, whereby he became entitled to the ſaid Wo... 
legacies of 1000/4 each, with intereſt; but the teſtator's wida .] 
and ſons refuſing to pay the ſame, the appellant. and his ſaid 
wife, in Hilary term, 1706, exhibited their bill in the Court 
of Chancery, againſt the ſaid Mary Wing, Peter Ming the ſon, 
and the reſpondents, to have an account of the teſtator's real 
and per ſonal eſtates, and that the ſaid legacies of 1000. and 
10001. with intereſt, might be raiſed and paid. The ſeveral... 
defendants put in their anſwers to this bill; and Pater the ſon, 
afterwards dying, the ſuit was revived againſt the reſpondent 
Rir bar, as his executor ; but, before the cauſe was heard, the 
2ppellant's wife died, leaving two daughters, and he having 
taken out adminiſtration to 125 ſaid wife, became entitled to the 


{aid legacies of 1000/7. and dee wad incereſt}} and: afterwards! 
revived the ſuit. Wirt gig 07 eis ORF dene 
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On the it of 8 wy 55 ** cauſe v was heard, before the. 

then Maſter of the Rolls; Who declared the will, of Peter the 


lather to be well proved, and that Peter the ſon came in:as, a 
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K Parchaſlbr of he brewhouſe, upon his paying the 2507. ſor tour 
. yeearsl! And it was decreed, that the Maſter ſhould take an 
3 of the perſonal eſtate: of the ſaid. Peter Wing the father 
af the daid 2:50 J. per ann. for four years; and: of the profit 
aof the eſtates deviſed to the ſons, ſubject to the payment of the 
n debts ; and alſo an account of the teſtator's, debts 
and legacies, and ſtate. what the ſame ſeverally amounted, to, 
And the Maſter was to tax all parties their coſts of ſuit, hich 
—— them out of the teſtator's eſtate: But the con- 
ſideration of intereſt for the legacies deviſed to the appellant; 
late wife, and touching her maintenance and a ſale of the eſtates 
1 ubjeited-t0/the payment of the ſaid debts and legacies, in, caſe 
there ſhould not be other aſſets ſufficient to pay the ſame, and 


all other proper directions were reſerved, until after the Maſter 
| HP have made his report. 5 „ 


„d nt The Maſter) + on the 22d of July, 1720, made his report, and 
thereby certified, that the teſtator's perſonal. eſtate amounted to 
123310. A. and that he thought fit to charge the reſpondent 
Neieband therewith, and alſo with 10004. by him received of his 
brother Heter, and which he was to pay at four yearly payments 

as afgreſaid: That the rents of the teſtator's real eſtate received 
by ithe reſpondents from Lady-day, 1696, to Lady-da „47 18, 
Gus being above 6o0/. perann, amounted to 110421. 35. of which th 
reſpondent Richard had received 98 501. 35. and the reſpondent 
Fohn 11921. which ſum of 98 501. 45. received by the reſpon- 
gent Riabard, being added to the amount of the perſonal eſtate, 
and to the 1000/. received by him of his brother Peter, 
amounted in the whole to 12083/. 45. That the teſtator's debts, 

a —_—_ death, ampunted to 71891. gs. 5d. and that the reſpon- 
dients had paid in diſcharge of ſeveral of thoſe debts, and the 

| 1\ntereſt, thereof, and for repairs, taxes, and maintaining the 
teſtator's family to Lach- day, 1718, and for the maintenance of 
„ appellant's late wife, until her marriage, 127340. 167. 44. 
hercof he had allowed 11 8810. 195. 114. to the reſpondent 
191 MON; and the remainder being 8 52l. 165. 44d. "to the 
 15eſpondent Jabn; ſo that there remained in the reſpondent 
(Richard's: hands, at Lady- day, 1718, 2011. 45. od. * and in the 

| reſpondent Fohn's hands 3394. 35. 7d. 1. That the appellant 

© intermarried with his late wife on the 12th of July. 1 1706; 
Ales the ſaid legacies of 1000 J. a- piece remained 9955 and 


«it xhat there allo remained unpaid to the teſtator' 8 creditors = 


nafes in waritament. 


That Peter the ſon had been let into poſſeſſion of tlie North, ev 


Stone (eſtate: by the truſtees, and had received out of the rents . 


thereof from Lady day, 1696, to the time of his death in June, 
1711, 26251. That the refpondent John had been in poſſeſſion 
of the eſtate deviſed to him, being 1141. pen ann. ever ſince 
Lach- day, 1708. That the reſpondent Richard had paid 3771. 
195. 2d. for intereſt of monies borrowed by him to pay off the 
teſtator's moſt preſſing creditors, and of which he eraved an 
allowance ; but the Maſter did not think fit to determine whe- 
ther the ſame ought to be allowed. He however gave the re- 
ſpondents credit (among other allowances) for 300. as the 


amount of ten years maintenance of the PEPIN? s late wife 
Polk: to her marriage. 1. 


The reſpondents having taken exceptions to this report; and 
particularly, for that the Maſter had not allowed the 3771. 195. 
24. upon arguing the ſame before the Lord Chancellor ion the 
16th of January, 1720, they were all over<ruled or waived ; 
and it was ordered, that the report ſhould Rand abſolutely con- 
firmed, and that the reſpondent Richard ſhould | bring the 
2017. 46. Od. and the reſpondent 'Fobr' the 3391. 35. 7d. & 
before the Maſter, ſubject to further order. And on the gth of 
March following, another order was made by the Lord Chan- 
coellor, that the Maſter ſhould appoint a receiver of the” tents 
and profits of the Premiſſes, and allow him a 9 q 
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On the 1 5th of May, 1721, the cauſe' Was Beit gh the 
report before the Maſter of the Rolls, when the reſpondents 
made default; and it was then decreed, that the Maſter ſhould 
compute what was due to the appellant for the two legacies of 
1oogl, and 1000 J. and intereſt for the ſathe, from the end of 
one year next after the teſtator's death, and tax the appellant his 
coſts, according to the former decree; and! chat the defendants 
ſhould bring all the deeds and writings relating to the teſtator's 
eſtates before the Maſter upon oath; and that le ſhould examine 
What part of the teſtator's real Kite Was neceffary and e 
1 M0; be ſold, for raiſing what ſhould be found due to the ap 

lant for the ſaid legacics, i intereſt and coſts, e ol 
of what was certified in the report to have been paid for the 
maintenance of the appellant” s Wife; and that the ſame ſhould 
ibe accordingly ſold t to o the beſt een 70 b be lowed of by 


So 
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= dhe Maſter, and chat al parties None join is dach 5 as the 
— Maſter ſhould direct. i. 
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On the 6th of November following. the cauſe upon, the fag” 
report was reheard (on the reſpondent's application) by the” 
Mater of the Rolls, wha then confirmed the laſt decree, with. 
this fyrther direction, that a ſale ſhould be made, as well of the 
teitator;s leaſchold eſtate, as of his real eſtate, ſufficient. to "py. 7 
his debts reported due, or ſuch part thereof as then remained” 
unpaid, together with what ſhould be found due to the appel. 
lant for the. legacies of. 1000/7. and 1000/7. with. intereſt” 8 


aforeſaid at 51. per cent. and the appellant's coſts of ſuit, 


[ 21d bar 
From both theſe decrees the defendants appealed to the Lord® 1 
Chancellor Macclesfield ; and the cauſe ſtanding in the paper* wo % 
be heard upon the ſaid appeal, on the gth of Tune, 1722, 
Lordſhip ppt it off, and recommended it to the parties to 8 
matters; and on the zoth of the ſame month, his Lordſbip 
again made the like recommendation, and ordered, that 200. 
part of the money in the Maſter's hands, ſhould be paid to this 


appellant on account, and the ſame was © agen accordingly.” 5 
1 112 lin 


But the. artict ; .not being able to -necammodatk; matters, 
the cauſe was fully heard upon the ſaid appeal, on the th of 
November, 1723, when his Lordſhip was pleaſed to declare, 
that it appeared to be the teſtator's intent, that his debts and 
legacies ſhauld be raiſed out of the yearly rents and profits of 
the truſt eſtate, without a ſale of any part thereof, and that his 06 
debts ſhould be ſatisfied before his legacies ; and that G6 a1 
the legacies bequeathed to the appellant's late wife, not beeom-"" 
ing due until after the teſtator's debts were or could be all pit d, ts 
| out of the yearly rents and profits of the truſt eſtate, and mere 
| being no direction in the will for the ſaid legacies carrying” q 
| inte n. but a proviſion made for the maintenance of the family ' 

in the mean time; his Lordſhip was of opinion, that the appel- | 
lant was not entitled to have any intereſt for the faid legacies; ah 
and therefore ordered, that the appellant's bill, fo fat! as” pi 
ſought a fale of the truſt eſtate, or payment of intereſt for 'the! 
faid legacies, ſhould ſtand diſmiſſed.— But, as touching main- 
tenance, his Lordſhip gonceived that the appellant's late wife 
was entitled to her ſhare of what, by the will, was allowed or 
the maintenance of the family, from the time ſhe was maintain. 
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ortion of the maintenance being 304. per ann, it was ordered, 
that the Maſter ſhould ſee what the appellant had received, and 


what was due to him in reſpect thereof, and that the ſame 


ſhould be paid to the appellant accordingly. And as to the 
rents and profits of ſuch part of the truſt eſtate, as had been 
received by Peter Wing the ſon, and by him miſapplied, his 
Lordſhip declared, that altho' ſuch miſapplication ought not to 
charge the truſt eſtate deviſed to the reſpondents, with more than 
their ſhare of the debts and legacies ; yet, that the appellant 
and his late wife, who had been thereby injured by not having 


her ſaid legacies raiſed ſooner, were entitled to receive a com- 


penſation in reſpect thereof, out of the faid Peter the ſon's 
eſtate, and in regard there might be a conteſt between the ap- 
pellant and the other creditors of Peter the ſon, touching a 
priority of ſatisfaction, the appellant's being only in the nature 
of a debt by fimple contract; his Lordſhip therefore ordered, 
that the Maſter ſhould take an account of the aſſets of the ſaid 
Peter, come to the hands of the reſpondent Richard, his admi- 
niſtrator, and alſo an account of Peter's debts; and when the 
Maſter ſhould have made his- report thereon, his Lordſhip would 


give further directions, touching the priority of payment of the 
ſaid debts out of Peter's aſſets, and the intereſt he had in the 


truſt eſtate. And as to the queſtion, whether the reſpondent 


Richard ſhould have an allowance of intereſt: for what he had 
borrowed, or paid out of his pocket, towards ſatis faction of his 
father's debts, his Lordſhip declared, that the ſaid reſpondent 


had done well therein, he having therewith diſcharged debts 
which carried intereſt, and the eſtate profited thereby; and 


therefore ordered, that out of the rents of the ſaid eſtate, he 
ſhould be allowed intereſt for what he ſo borrowed, or paid out 
of his pocket, in ſatisfaction of his ſaid father's debts, and that 
the money by him brought before the Maſter, as aforeſaid, 
ſhould be repaid him. - And as touching the coſts of the ſuit, 


his Lordſhip declared, he ſaw no cauſe to give the appellant 
any colts; but that the reſpondent Richard ought to be allowed 
his coſts out of the truſt eſtate in the firſt place, and that the 
ſurplus of the ſaid truſt eſtate ſhould be applied in the payment 
of the debts, and then the legacies of the father ;. but in regard 
the allowance of the faid defendant's coſts, would occaſion a 
longer continuance of the term, to the appellant's and reſpon- 
You, II. | 6 0 dent's 


ed by the defendant, until her death; and ſuch fhare or pro- 
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deft's prefudice, Ks Lordſhip therefore reſerved the confiderz. 
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tion, whether the reſpondent ſhould have latisfaction over 


_ the ap pellant, in reſpect of their coſts.— And as to the 
07." dien 2 the appellant's late wife out of the perſonal 
eſtate, his Lordſhip declared, the appellant ought to have f ſatis. 
faction for the ſame, in like manner as he was to have for the 
160091: charged on the truſt eſtate; and it was further ordered, 
that the receiver of the truſt eſtate ſnould be diſcharged, fhe 


app &Hnt"then'detlirting to bear the charge of a receiver for tt the 


future; and the conſideration, who ſhould bear the Char ae of 


the Bla feectier for'the time paſt, was reſerved.” 
4 tn arge. g to 
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The appellant evaicolaing] himſelf aggrieved by this laſt dettte, 


appealed ftom it; and on his behalf it was argued, Chat” 
leghcy-! given, without mentioning the time of payment, is n 
according to the known rule of a Court of Equity in wine 


caſes, to be paid at the end of a year after the teſtator's death, 
and to carry intereſt: from that time; and where it is ditched 
to bt cxiſed:out- of the rents and profits of an eſtate; ſuch di. 

reftion'ss 13 Heck to e a Lee to feln or r moch He 
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that) ĩt was not tlie teſtator's intention in the preſent caſe, to 
have-the legacies in queſtion raiſed by fale ot mortgage. Jet 
it wWas apprehended, that as there was no time limited _ the 
payment of the fielt 1000 J. nor the payment of it poſtpon: 

the will, it ought nöt to have waited till payment of the 10 
but be raiſed as ſobti as the profits would ſupply it, by w which. 
means equal juſtice” would be done both to the creditors and 
lepatee: The 1000 J. might be raiſed in 4 reaſonable time, 
from wheace it ought Geirpp lar and the creditors would 
not be prejudieed, becauſe their debts Would carry intereſt, * 
and muſt, in the end, be paid out of the eſtate : And this was 
til} ſtronger, becauſe of the expreſs direction in the will, to 
pay the rents and profits to the appellant's late wife, towards 
ſatisfying her legacy. And as to the other 10007. legacy, which, 
is: more particularly mentioned to be payable out of the perſon al 
eſtate,” that having been poſtponed by the payment of thoſe 
2Kets to the creditors, it ought to ſtand in the place of the debts 


ſo” TW in order to its being ſatisfied out of the real eſtate, and 


(0 


Cafes 
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to carry intereſt in the mean time, N did. But if both 
or either of the legacies ought to hape been poſtponed. to the 
debts, it appeared, by the Maſter's. report, that the debts, might 
have been paid much ſooner, than the time of making the . 
decree, if the 262 4 received by Peter the ſon ſo long ago a 
the year 1711, ha been applied to that purpoſe, according to. 
the directions of the will ; and conſidering, ho much intereſt. 
might have been ſaved of the, debts, which; would have been 
paid off with that money, the whole debts, upon the neareſt 
computation, | might have been, paid before the. year 1718; and 
therefore, if: any variation of the decree made by the Maſter of 
the Rolls had been reaſonable, as to the time of payment of the 
legacies, it ought, to have been by referring it to the | Maſter; to 
ſtate when the debts might have been paid, and ordering the 
legacics to carry intereſt from that time, and to be paid by the 
reſpondents, ſo far as they had received any overplus of the 
rents and profits; and as to the reſidue, by ſale: or mortgage of 
the truſt eſtate, or at leaſt of that part of it which was deviſtd 
to Peter the ſon; and the allowance of an annual ſum, in liru 
of maintenance, ought to have been continued to the time nf 
the commencement of the intereſt. That the reſpondent Nic har 
ought not to be allowed, as againſt the appellant, intereſtifor-. 
the money he adyanced towards payment of his father's debts, 
becauſe there Was ſufficient raiſed out of the rents to payi the 
principal ; and, if that was miſapplied, it ought not to preju- 
dice the appellant, and poſtpone. the payment of his wife's lega- 
cy: Nor could there regularly be any ſuch allowance ordered 
upon hearing the appeal, the ſame matter having been pretiouſſy 
determined on the exceptions to the | Maſter's report. That 
chere v Was apprehended to be no foundation for diſcharging the 
cel. ſince, in all events, the; appellant Was entitled tohave 
the legacies, out of the profits. of the truſb aſtates : and by the 
expreſs directions of the will, the reſpondents and Peter Wing» 
the younger were not to enter upon thoſe eſtates till thoſp laga· 
cies, as well as the debts, were ſatisfied * And ;the rather, be- 
cauſe | in this caſe, the laſt decree, did not ſo much as order the 
reſpondents to apply. the growing. rents eithes; in payment of 


the debts or legacies, or in what other mangęr, or bx Whom 
ſuch rents ſhould be diſpoſed of. That there, Was noſreaſo 


why the appellant. ſhould bear the. expence Of, A, receiver, nor 
could bis refuſal to do ſo, be a ſufficient ground... for diſcharging. 
fc the 
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the receiver; * did there appear to W ASQ 0p a 


| cates in Parliament. 


for reſerving the conſideration of who ſhould bear the expence 


of the receiver for the time paſt. That the appellant oupht 
| Not. to have been deprived of his coſts, which, by the. common 


courſe of a Court of Equity, he was entitled to; his ſuit. being 


made neceſſary by the nature of the deviſe, and the miſcondud 

of at leaſt one of thoſe entitled to part of the eſtate, out of 
Which he was to receive a ſatisfaction for his demand; and 
much lets could there be any reaſon for reſerving the conſider- 
ation, whether the reſpondents ſhould have a ſatisfaction over 
againſt the appellant in reſpect of their coſts. Beſides, the 
queſtion as to coſts, was apprehended not to be open fot the 
determination of the Court upon the appeal; becauſe oft; 
were given by. the firſt decree at the Rolls, which was, ſigned 
and inrolled long before the appeal to the Chancellor from the 


ſecond decree. It was therefore hoped, that the decree of the 
Lord Chancellor would be reverſed, and the ſecond decree of 
abe Maſter of the Rolls confirmed. | i 180 


'On the other aide it was infifted, that the'- in ſome Pr 1 


1 Lokwjche, x Gale has been decreed, where, money has been deviſed general) 


to be raiſed out of the rents and profits of lands, yet, in the 


preſent caſe, it plainly appeared to be the intention of the tel 


tator, that none of his lands ſhould be ſold ; he direQing, that 


after his debts and legacies were paid, his ſons ſhould enter 


upon and hold the ſeveral eſtates deviſed to them; but Which 


direction could not be complied with, in caſe any part of the 


eſtates ſhould be ſold: And the teſtator having alſo directed, 
that the 10007, ſhould be paid out of the rents, iſſues and 


P profits to be iſſuing out of his lands ſo deviſed, he thereby de- 
_ £lared his will, that the ſame ſhould be paid out of the annual 
profits only.. That the like intention appeared. very clearly in 
. that part of the will, where the teſtator declared in what man- 
ner his truſtees, who were appointed to enter in default of his 


executors, ſhould execute their truſt; namely, that they ſhould 
receive the rents and profits, and. let and ſet the eſtate, until 


| his debts and the legacy bequeathed to his daughter Mary. ſhould 
| be paid. That as the debts were only payable out of the rents 
' and profits. of the eſtates, and as the legacies Were directed to 
be paid after the debts, but not before ; and as there was no 


direction. for the payment of any intereſt for the legacies, hut 


only. a maintenance for Mary, until the debts were pany the 


teſte tor 
4 


j 
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teſtator R oe even | 
520. | 
1 placo of intereſt, and therefore the appellant could not be | 
entitled to both. As to the obſection, that it was inconvenient if 
for the appellant's wife to wait fo long for 'her Tegacies, and | | 
that it would not anſwer the intent of a portion unleſs it could | 
be raiſed in a reaſonable time; it was inſiſted,” that the teſtator's 
intention was ſuch, and that he was pleaſed to lay equal, if 
not greater difficulties, upon all his ſons, in not permitting 
them to enter upon the deviſed eftates, until not only his debts 
but alſo his legacies were paid. And as to the allowance of 
377 l. 195. 2d. for intereſt of what the reſpondent Richard had 
| barrowed to pay his father's debts, it was ſaid, that the money 
was ſo borrowed in order to ſatisfy ſome of the moſt impor- 
tunate of the creditors, and who by expences in law would have 
ſubjected the eſtate to a greater burthen of coſts; and therefore, 
as the eſtate had received the advantage, the e mar. 
was juſtly entitles to the allowance. 


6 3 * 


Bur after hearing counſel on this appeal; it was ORDERED Drcery 
and ADJUDGED, that ſo much of the firſt part of the decrec "mn 
complained of as declared, that the teſtator $ intent was, t that Jour. vol. 23. 
his debts and legacies ſhould be raiſed out of the yearly * 
rents and profits of the truſt eſtate, without ſale of any 
« part thereof, and that his debts ſhould be ſatisfied before his 
© legacies ;” and that diſmiſſed the appellant's bill, ſo far as 
the fame ſought a ſale of the truſt eſtate ; ſhould" be affirmed : 
Put as to ſo much of the firſt part of the ſaid decree, which diſ- 
miſſed the bill ſo far as it ſought payment of intereſt for the two 
legacies of 10001. each, the ſame ſhould be reverſed. And it was 
further oxDERED, that the allowance of 30/7. per ant. for the 
maintenance of the appellant s late wife, ould be carried on from 
her death, till the time that the appellant ſhould be entitled to 
intereſt for the ſaid legacies ; and that the ſame ſhould be paid 
to him out of the rents and profits of the truſt eſtate : "And 
with refpect to ſuch intereſt, it was ORDERED, that it ſhould 
be referred to the Maſter to enquire when and at what time the 
debts of the teſtator might have been paid or ſatisfied by his 
perſonal eſtate, and the 2 50 J. per ann. payable by Peter Wing 
the fon in reſpect of the brewhouſe deviſed; to him, and by | 
perception of the profits of the truſt eſtate, if the fame had "| 
been duly applied; in making of which exiquity, the Maſter || 
Was to make all juſt allowances and deductions : And it was 
Vor. „ TE. 6 P | further 
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88 :: further onpeRED and ap jv DGED, that ſo much of the fad 

—— decree as contained 3 a declaration of the Court relating to the 

rents and. profits received by Peter Wing the ſon, and ordered 

the Maſter to take an account of his aſſets; and alſo the tech. fan 

ration and order relating to an allowance of 3771. 197. 2 0 th 

the reſpondent Richard, and the repayment of the money brought 

by him before the Maſter; ſhould be affirmed: But that 0 

much of the ſaid decree as related to the coſts of ſuit of the 

ſeveral parties; 1 ſhould be reverſed': And'it was further ORDERED | 

and AD JUDGED, that that part of the ſaid decree which cb 

tained a declaration, that the appellant ought to have fitisl 

8 faction for the legacy of 1000 J. given his late wife out Vfithe 

ag teſtator's perſondl eſtate, in like manner as he was to hare 

40 the 1000. charged on the truſt eftate,” ſhoùld be af 

| firmed; but as to ſo much of the ſaid detree às directed the 
| receiver. of the rents and profits of the truſt eſtate to be 
\ diſcharged, the ſame was reverſed: And it was oxDtrev; 
that the Court oſ Chancery ſhould appoint a receiver of the 
rents and profits of the ſaid truſt eſtate, with a proper ſalary 
to be paid out of the produce thereof: And it was laſtly 
ORDERED and ADJUDGED, that the ſaid decree in all other 
reſpects not hereby varied or reverſed, or inconſiſtent With the 
directions hereby! given, ſhould be affirmedl. of ally 
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A. te, * The Honourable Robert Moor, Eſq; 
George Guy, Charles Newburgh, Tho- Reſpondents. 
1 Burgh, e au Rowland Berkley, 
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21ſt April, 1730. 


1. 1 


Groun an | t te 
ra A G FOR G E Bobun, Eſq; being poſſeſſed of a leaſchold efta 


Law and E. near Spital-fields, in the county of Mzddle eſex, and other 
quity, p. 122. Jands and hereditaments, and of a conſiderable perſonal eſtate; 
* and having iſſue only four daughters, made his will, 'dated the 
0 19th of July, 1705, and thereby deviſed to Dr. Ra/ph Bobun, 
| Mr. Humphry Barker, and the reſpondents Rowland Berkley, 
| | org Gay, Charles Newburgh and Thomas Burgh, and their 


| heir 8, 


2 
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heirs; certain meſſuages and lands in the county of the city of 


Coventry, and in the county of Warwick, upon truſt, to pet An 


mit his daughter Sſan to receive the rents and profits thereof, 


until ihe ſhould marry or die; 3 and 1 in caſe ſhe martied with the d& 


conlent. of the ſaid Newburgh and Burgh and of her mother, 
that then they ſhould convey the ſaid eſtate in ſuch manner as 
his ſaid daughter Suſan, with the conſent of her huſband, ſhould 


appoint ;. and in default of ſuch appointment, to his ſaid daugh- © 


ws Suſan, her heirs and aſſigns for ever. And in caſe his ſaid 
daughter Suſan ſhould die before her marriage, or ſhould marry 


without ſuch conſent, then that his truſtees ſhould diſpoſe | of 


his eſtates ſo deviſed, in ſuch manner as touching the reſt of 


his real eſtate was by his ſaid will directed; and then his 
daughter Suſan ſhould only have an equal ſhare with her other 
liters of the reſidue of his eſtate, after payment of his debts 
and legacies. — The teſtator further deviſed to the ſaid truſtees, 
and their heirs, all his real eſtate in or near Spital. fields, which 
he willed ſhould be by them ſold after his death, and the money 


thereby ariſing to be ſubje& to the intents of his ſaid © will 
He then 


declared, concerning the reſidue of his eſtate. | 
deviſed to his daughter Jane 35001, to be paid at her age of 21 
or marriage; and after ſeveral other ſpecific legacies and be- 
queſts, he gave the reſidue of his real and perſonal eſtate to his 
three daughters, Mary, Elizabeth and Fane, (and alſo to his 
daughter Suſan, in caſe ſhe ſhould marry without ſuch conſent 
as aforeſaid, and forfeit” the eſtate intended for her, and- not 
otherwiſe) to be equally divided amongſt them ſhare and ſhare 
alike ; and made his ſaid truſtees, together with 2 his wife, 


cxecutors. 


Suſan afterwards intermarried with Gilbert Che-, Ef witli 
ſuch conſent as by the will was required; and thereby became 
entitled to what was particularly deviſed to her, but exclu ed 
from any ſhare of the reſiduary eſtate. And her ſiſter Fane 
became entitled under the ſaid will, to the 3 500 J. and to one 
third part of her father's real and perſonal eſtate equally with 


her other ſiſters, Mary, the wife of the reſpondent Rowland 


Berkle Yor. and Elizabeth, the wiſe Packington Tomkins,” e 
entitled to the other two thirds thereof. | Eons PO 


t 1 
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Jane i in 1712, when under 48e Was Ry to. Gedrgy: Lucy, 
E1q; and. "ue by” articles dated the "I of December, 


1712, 


- 4 
* 
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2 Ions Nt 02! 
„ 1712, betifeen George Lucy of the firſt part, Mary Bebun, 
Fend of the ſaid George Bobun, and the'faid Fane of tlie * 
— part, and Allin Lord Batbutſt and Gilbert Clert of the th. 
patt; reciting, that a marriage was intended between wp — 
Gerege Ducy and Fare; with the conſent of the ſaid Mary Bobuy 
der mother; and that the faid Jane, by virtue of the ſai Georg 
=: Bebun's will, would be entitled to 4500/7. at her age of 21, or 
:tnatriage; and that he was entitled to divers lands in the will 
mentioned, or to a third part of the monies ariſing thereou , in 
* —— manner as by the ſaid will was directed; and that th kig 
ere Fane was willing to beſtow on the {aid George Luch, 1 in, con- 
Tc 2 of the ſaid marriage, as well the ſaid 3 590. 4 ſo 
her intereſt in the real and perſonal eſtate of her aid git 

- deviſe, or which might deſcend to her, or in truſt for her, 
cone öf his coheirs" or legatces, as ſoon as ſhe mould attan 4 
ago of 21; to hold to the ſaid George Lucy, his heirs and gn 
bor evee: un George Lacy, in confideration of ach he 


. 5 him, and during to tlie ſaid 1 Fan a EFT, caſe ſhe 
Huld ſurvivs him, covenanted with Lord Bathurſt and Citi 
- Clerb that he would? upon ſuch conveyances made to, im 

upon the fuid Jones attaining: her age of 27, ſettle upon . 
jointure of certain lands therein mentioned of the yearly yolue of 
80 k'undxhiat the reverſion thereof, after the ſaid Fane” 5 death, 

-: ſhould be further ſettled; together with other lands pf the 
yearly value of 700 J. to the uſe of the faid George Lucy for life; 
remainder to his firſt and other ſons by the ſaid Jane, in a 
male; and the xeverfion in | fee to che ſaid Free Lucy gud 

Bis heirs. ae 2d 
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Theſe articles were not l by PRIN as lelag: 15255 aye, 
nor did any of the other parties thereto, except the ſaid FW 


Lucy, execute the lame; nor were Jane's truſtees conſentii 
-:ſheiſhould part with her inheritance in the premiſfes 3 5 f nor was 
iht ever aſked to execute or ga the articles after the "fab 
erage... n of 


. bettet fo 311221 OJ beben 2 
wy Thea . and 8 is Jane, in öder 
a raise the. Zs oo was deſired to join in a fine with her huſband 
. and, her ſiſters and. their huſbands, for ſelling ſome part of ber 
father's. eſtate, which ſhe accordingly did, and the 3500 ,. 28 
d to the arte act Eur Ber! duldet but he never . 
51 4 til 10 want! auh 0 5 
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oe defired, that the ſhould join in a no for conveying the ftto 2 
of her ſaid father, belonging to her as one of his 1 . 


After peyment of the 3500/. which was «6-4 money portion 
expreſſed | in the articles, and after Fare had for N ſix years 
attained her age of 21 ; the ſaid George Lucy, without requiring 
any conveyance of the eſtate belonging to her, by indentures 

of leaſe and releaſe dated the 4th and gth of March, 171g, made 
between himſelf and the faid Fane of the one part, and. Aller 
Lord Bathurſt and Gilbert Clerk of the other part, in conſidera- 
tion of the marriage, and in purſuance of the articles made pre- 
vious thereto, and for making a jointure for the ſaid Fane, and 
proviſion | for their iſſue, Lucy did grant and convey to Lord 

| Bathurſt and Gilbert Clerk, divers meſſuages and lands in the 
county of Warwick, to the uſe of the ſaid, George Lucy for life; 
and after his death, as to ſeveral lands therein pantene ta 


concerning the faid premiſſes after her Fog and * ther 
premiſſes after the ſaid George Lucy's death, to the uſe of the 
firſt and other ſons of their bodies in tail male; remainder to 


the ſaid George Lucy, his heirs and ages for ever. 


13 Auguſt, 1721, George Lucy died without inne and intef- 


tate; and William Lucy his brother, by the conſent of * xm "0h 
| widow, took out adminiſtration to him. | 


"This Williom 1 by the death of PRs became entitled 
to his real eſtate not ſettled, which was very conſiderable, and 


to the reverſion of the ſaid Fane's mera. lands after her death, 
as brother and heir at law * Burt. Tex: 


= | „ 700 


wy 1 the 5 end of this year 1722, yi id Jane inter- 
married with the reſpondent Moor; and *ſhe being entitled to 
one third part of her father's real eſtate, deviſed by his will to 
the truſtees, and being minded to ſettle the ſame ; by indentutes 
of leaſe and releaſe, dated the 17th and 18th of Fune, 1723, 
between the reſpondent Moor and the ſaid Jane his wife of the 
one part, and Dr. Henry Moor and Sir Guſtavus Hume, Bart. of 
the other part, and by ſine levied; the ſaid Robert Moor and 
Jane his wiſe, did bargain and fell to the faid Henry Moor and 
Sir Guſtavus Hume, the ſaid Janes third part of her faid father's 
* to the uſe of the reſpondent Robert Moor for life; re- 
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gave legacies and:charities to a conſiderable value, and made the. 


Cafes'in Parliament. 
mainder th! the ſaid: one fe for abe remainder t to dhe ſaid) reſpdiicg, 


f 
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After che death, of — 3 the ſaid William Lucy, his . 
brother, pretended, to. he entitled, as, his heir at law, to the ſaid 
Jane's third part of her father's eſtate ; and therefore, after the 
reſpondent's intermarriage, exhibited his bill in the Court of 
Chancery, againſt the reſpondent and the ſaid Jane his wife, 
pretending a right to her ſhare of her ſaid father's eſtate, under 
the aforeſaid articles,” and to have a conveyance thereof to him 
and his heirs. | 


1177 2:7 


10 cis bill the gent and Jane put in 9 anſwer; a 
the ſaid Jane ſtated her caſe in the manner above mentioned, 
and ſwore that George Lucy her late huſband, as they lived 
happily together and had no iſſue, made the aforefaid ſettlement 
on her, and often told her he would leave her own eſtate to 
coms to her. And the ſaid William Lucy, though he lived 
ſix months after the anſwer was put in, proceeded no further 
in the ſuit. 


70 * "a. * 
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In December, 1723. Jane died without iſſue, And adminiſtia- 
tion 6f her goods and chattels was granted to the reſpondent 
Robert Moor her huſband; who by virtue thereof, and of the 
laſt mentibned conveyance and fine, became entitled to her ſniare 
of the eſtates, real and perſonal, of the ſaid George Bobun her 
father, and of the rents and profits thereof which became 
due and were received by the traſtces and executors of his will. 


MIS bY 0 5 98D 118 DP 

In Pebruary,. 1723. the faid Willian y 66. allo died michoat 
iſſue; leaving Foul Lucy his brother and heir at law; but, 
having before his death made his will, and appointed the appel- 
lant his widow, executrix; who thereupon, and under the will 
of the ſaid Miiliam Lucy, pretended to be entitled to all the right 
and ſhare: belonging to the ſaid Jane, in the eſtate real 00 un 


ſonal of: the faid um Bobun. 


; In " Michaetmas t term, f 1724. the appellant. exhibited, her bill 
in the Court of Chancery, againſt 1 the reſpondent Moor and others, 
to the ſame effect with William Lucy's bill; and therein ſet 
forth, that the ſaid William Lucy by bis wil had charged his 
whole eſtate with the payment of his debts and legacies, and 


appelizot 
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appellant executrix, and that ſhe had proved his will and taken... 7 
out adminiſtration to the ſaid George Lucy; and ſhe inſiſted, — 
that as executrix of William, and adminiſtratrix of George Lucy, 
ſhe was entitled to all right and ſhare belonging to the ſaid 


Jane,” in the eſtate real and perſonal of the ſaid George Bobun. + 5 


ts 


To which bill the ſaid. eſpotident put i in his juke "ng and 
inſiſted on his right, to the effect above mentioned; and in 
Michaelmas term, 1725, exhibited his bill in the ſaid Court 
againſt the appellant and againſt the ſaid Foull Lucy, George 
Guy, Charles Newburgh, Thomas Burgh, Rowland Berkley and 
Mary his wife, and Packington Tompkins and Elizabeth his wife, 
to have a conveyance of the ſaid eſtate made to him, and for an 
account of the rents and profits thereof. . any 


To this bill, the appellant put in her anfvr add inſiſted, as, 
by her bill; and the ſaid Foulkt Lucy claimed a right, as heir at 
law of Villiam Lucy and George Lucy; and the other defen- 
dants ſubmitted to the directions of the Court. 


12 1 


On the 12th of November, 1728, both cauſes were heard before 
the Lord Chancellor King; when his Lordſhip ordered and 
decreed, that the plaintiff's bill in the original cauſe ſhould be 
diſmiſſed, except as to her claim, as executrix of Milliam Lucy, 
to certain tythes in the pleadings mentioned; and on the, croſs 
bill it was ordered and decreed, that an account ſhould be taken 
of the truſt eſtate; under the will of George Bobun ſince his 
deceaſe, on which account all juſt allowances, ſhould be made, 1 
and all deeds, rentals, papers and writings were to be produced 
upon oath, and all parties to be examined on interrogatories, 
as the Maſter ſhould direct. And one third part of the ſaid 
rents and profits was to be paid to the reſpondent Moo, and 
the other two thirds to the defendants Berkley and Tomkins,” . 
and that a commiĩſſion ſhould iſſue to divide the ſaid truſt eſtàte 
into thirds; and that after ſuch partition made, the ſurviving 
truſtees ſhould convey one third to the reſpondent Moor and his 
heirs, and the other two thirds, to the two other deviſees, 
cording to their reſpective intereſts therein ; and the truſtees 
in the will of the ſaid Mr. Bobu were to have 464. coſts ts. Mo | E 


To reverſe this decree, the med ape was 3 cad) N. Fazaker- 
on behalf of the appellant it was inſiſted, that where a ſuitable ey. 


D. Daven- 
Jointure is made, (as in this caſe there was a much greater one port. 


A than 
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— thas Mes. Mei ahole fortatis required) it ought to be . 
yt teaded t fo de in conſideration of the forfune, tho” Rot $5" expreFc: 
ed}, and ovght 10 entitte ile huſband to ſuch fortunef ehe- 
nos. actually paid. That this jointure was" expreſſed tobe 
41 in AT rn of the articles, and the reference” to dem 
was the ſame, as if they had been fully recited: That as che 
* lands limited, for jointure, were the ſame in the ſettlement 
© vv itt the articles, the ſetflement muſt therefore be u pon He Fol 
„ datlon of the articles ; and Mrs. Moors executing the 12 . 
ment when of age, and her acceptance of the FEE after 
George Lucy's death, was a full agreement to and confirmation 
of the articles, tho ne was -under age at ther time they: were. 
made. That tho' the might have waived her jointure, and 
claimeqꝗ, her fortune, which remained unpaid ye by acce 
her jointure, the had made her election, and ought: e 
give up her fortune, which was the conſiderati io of keg 
ture 0 vchfrwiff ſhe would have a double Gila Non 


28 180 VIE SY N 
. Yorke, On the other ſide it was aid, that tho' Fane was an infant 
C. Talbot, when married to George Lucy, yet the ſettlement was made 


bus uh © lapg-after,the marriage; and therefore ſhe. 5 8 entitled to 
—_ — een e do inſiſt on her dower out, of. 55 eee ats, 
--7 or;Glejna, the lands 1 ſettled for her jointure; 5 Wilkam Lug, 


POO? 


92 ide hrorher and heir « of George, never called upon her to m 


ae 155 


uch election, well knowing that her dower would Ph amount. 
ed to much more than the jointure. That George Lucy, who 


was the only perſon entitled under the articles to require a 
conveyance of Janes eſtate, never demanded. one; the:;{hgiwas 
of age ſix years before he made. the ſettlement, and tho he lied 
two. years after it was made; but, on the contrary, away? 
declared, both before and after making the ſettlement, that he 
would leave her eſtate for her own benefit. That the. tile 
ment ſo made did not exceed the third part, of. he eſtate. which, 
by law, Jau would have been entitled to, fo that ſhe..therehy: 
gained nothing; but George Lucy received 3500 l. in money, A8 
her portion, and ſhe did not liye above a year and a half after: 
him to enjoy her joiature. That the reſpondent. Moor claimed. 
under the conveyance made by his wife, who, by her fathers 
will, and as one of his coheirs, had a right to one third purt 
of his eſtate, and had done no act to diſpoſe of it to Ges ge 
Laey, ber firſt huſband; but the appellant was only the exe- 
| Cutrix and devifee of Milliam Lucy, the brother and heir of 

| 4 | | George, | 
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Core and was no other wiſe related to the family of the Lucy 4 3 
tun as being the wife of William, from whom the enjoy ohe a nes 
conſiderable. part of the family eſtate,; and therefore there ap- 
peared, no reaſon to make a ſtrained conſtruction, to give her 


any part of the reſpandent's eſtate, contrary to che intention 
both of Fane and her. firſt huſband. 


= 
1 


1 ſ & : 
"ACCORDINGLY, after hearing counſel on this appeal, it was Dear 


aſſirmed, 


ORDERED, and 'ADJUDGED, that the ſame ſhould be Uſebilſel z/ Jour. vol, 23, 
and. the e decree therein complained of, affirmed. ' " 2 BN. p. 543- 
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William H. opkins, © B en amin are, 
Henry Talbot and 7² ofe 55 Farmer, | 


_ #$3 


1 2d May, 1730. 
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T "yl E erde were proprietors and occupiers of a Groans " 

parcels, of land, formerly part of Gla aftonbury comtnibns, 11 
J commonly « called « or known by the ſeyeral names of” Cb. 1 Ms 

e Black- acre and Sout b moor, alias Aller- moor, and were 81 

inclole, d by, virtue F an act of Parliament made for chat purpoſe” 


in the year 1721, re 


77417 


The appellant, mY the year wan, . obtained: "a" ads Perm 
Biſnop of | Bath and Welle, of the rectory and parſonage ole. 
Jabn Baptift,' wich the chapel of St. Benningt in Olaſtonbury, | 
and other chapels therein mentioned, and of all tythes thereto: | 
belong ng, for three lives ; and after the ineloſure of the vom j 
mons, viz. in Michaelmas terin, 1 724. he exhibited his Bil in | 
the Court of Exchequer, againſt the reſpondents and others, in! | | 
order to compel them to account with and make” him fatis- | 
faction for the tythes ariſing out of at new /incloſures, or | 
paticularly- out of 89 uth-moor. al 927A] d 10009 on nie! l| 
| | 


Ch ws 
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The. 3 being. well pig of the reſpondent's x agg 
with. relation to their lands in, Sou⁰t- moor, viz. that, the ſame i 
were exempt. from the payment: i of, tythes, . a8 baving been art | 
of the demeſnes of the great and ancient monaſtery of Glaſton- I 

Vol. III. 6 R bury : 


e 
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ein. 


Provided always, and it is hereby declared and enactedi by 


„ modus or compoſition in any other parts of the ſaid pariſh, 


|. in G2 aftonbury, pay or cauſe to be paid unto the Curate of 
* the ſaid pariſh, and his fide for the time being; "yearly 


3Caſes in Parltament. 
biury$tdid:im his bill: alledge, that Southunoor Was not Part of 
the demeſnes of 1the-faid monaſtery; but if it Was, and might 
for that reafon, have been exempt from tythes before: the mak. 
ing che act for molofing the ſaid commons, yet the ſame were 


made diable and l to the un of _ by the follow, 


ing clauſes in that act. v7 27 eee 03 day 


the authority aforeſaid, that nothing herein contained, ſhall 
extend, or be conſtrued to extend, to prejudice any right gr 
**-/tntereſt-which the Lord Biſhop of Bath and Welle, the im- 
propriatot of the rectory or parſonage of St. Jebn Baptif 
« in Glaſtonbury aforeſaid, or his leſſee, hath, have or may have. 
to any tythes which ſhall belong, or may acerue to them or 
ce either of them, out of the ſaid new incloſures hereby to be 
% made; and that ſuch impropriator, or his leſſee for the time 
4 b&hg; ſhall have and receive all tythes of what kind ſoeset, 
of and from the faid new incloſures, as he is or ſhall be by 
«© law entitled to have and receive, as rector or impropriatof of 
«© the faid pariſh; notwithſtanding any modus, or pretenee ofa 


d any ertmption whatſoever.——And it is hereby Furtlier 
e encted by the authority aforeſaid, that the ſaid Biſhopbef 
' 1B 2/Þ/and' Wells the impropriator of the rectory or parſotige 
of Ft. ꝓobn Baptift in Glaſtonbury, for the time being; dr 
* his leſſee, as the ſaid Biſhop or leſſee ſhall be reſpe&ively 
poſſeſſed, or entitled to the tythes of the ſaid new inclo- 


2 ſures, ſhall, for a further augmentation and better proviſion 
« for the Curate of the faid pariſh church of St. Jobn Bapt i 


, 7 13288 15 Jas 7 


11 | 


and every ) year, the full ſum of 127. of lawful Briti ' riioney, 
it of the tythes, that ſhall or may ariſe out of the ſaid new 
ee hereby t to be Age, Tree from ar taxes ow 
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To this bill whe: Aiden But in vheir ak. ad Low 
by admitted the appellants right to tythes, out of all ſuch, parts 
of the new incloſutes, as lay in Common moor or Blacſ-acre; but 
as to ſuch parts of them as were taken out of Soul p- moor, the) 
inſiſted that the ſame were exempt and free from tythes; the 


laid common called Soul h- moor, which had heretofore been 
muc 


iCaſes in Parliament, 


much greater extent than what was intended: to; be incloſed by 
the act, having formerly been part of the demeſnes of the afore- 
ſaid: monaſtery; and no tythes having been paid or. anſwered for 
any part thereof; and the reſpondents ſubmitted to the Court, 


that the act, as paſſed, had not given the appellant any eight: to 


tythes, to which he was not before entitled by law. 


* 1 
— 


| In'Trinity term, 1726, the appellant replied to the reſpondents 
anfwers, and ſoon after came to an agreement with them; to 
accept what was due for tythes ariſing out of Common moor and 
Black-acre, together with his coſts; which being ſtated together 
at 171. 95. 24. was accordingly paid to e ee et 40¹4 


. 


9 of 4! 24 * 


* 


4 hls.” hs 8 and ee ee e to exa- 


mine their witneſſes, touching the appellant's demand of tythes 
out of Soutb- moor; and the depoſitions being duly publiſhed, 
the cauſe came on to be heard before the Barons on the 19th of 
July, 1728, and was heard in part, and, by, conſent on both 
ſides, adjourned over to the next term; and upon a full hear- 
ing on the 14th ef November following, the Barons unanimouſly 
delivered their opinions, that the reſpondents had fully proved 
the exemption inſiſted on by their anſwers; and that the act 
for incloſing the commons, had given the appellant no new 
right to tythes out of the ſaid lands in Saut b. moor; and there- 


fore e nee the ene 8. bal Fs 0 diſmiſſed with 
aeg 84 | | — 


Hr 28 „sl 21 


730 


The appellant therefore, ee from the decree ; ; con- J. Willes, 
tending, that by the expreſs words, of the act, the i impropriator, G. Eyre. 


or his leſſee. for the time being, were to haue and 8c all 
tythes of what kind ſoever, ariſing from the new. inc] lofures, 
notwithſtanding any modus or Zee in any other parts 
of the pariſh, or any exemption 0 7 hatſoever ; 3, and "that, e laſt 
words would be of no manner of uſe, if. the e In South- 
moor were to be exempt from the payment TE tythes, it "being 


* 7 


admitted by the reſpondents anſwer, that the other two com- 
mons ought to pay tythes. That according to the act, a certain 
quantity of the commons, containing ten acres, Wag, to. be 
incloſed as a better proviſion for the Curatęe of the pariſh, but 
no diſtinction was here made as to Southrmoan, ſo that this 
allotment might as well be. made of lands in Seutbamdor, as in 
: Er of the other commons: Whereas if South moor had, been 


exempt / 
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— ? _ 
> N « 7 N ——— — - 
. p My 


_— ——— - 
__ - - * — 2 
X . A TL tn ae 4 yo eee net — * 


— 


222 e — 


324 
—— 


1730. 
— 


T. Lutwyche. 
N. Fazaker- 


ley. 


Cafes in Parliament. 
exempt from the payment of tythes, and had not been intended 
to be ſubject to tythes after the incloſures were made, the 
Curate's allotment ought to have been confined to the other 
two commons, which were confeſſedly ſubject to the Payment 
of tythes. That the impropriator and his leſſee were expreſſly 
obliged, as they ſhould reſpectively be entitled to the tythes of 
the new incloſures, to pay to the Curate of the pariſh the ꝓearly 
ſum of 12/7. free from all taxes, out of the ſaid tythes; whence 
it was plain, that the a& never intended to make any diſtine- 
tion between the commons, the tythes of all the new inclo. 
ſures being equally made the fund for payment of this 12“ 
per ann. That there was an expreſs ſaving in the act, that 
nothing therein contained ſhould extend to prejudice the right 
and intereſt of one Mr. Strode, in reſpe& of an incloſure' of 
100 acres made by him in South- moor; and this ſaving would 
have been equally extended to the reſidue of the moor, unleſs it 
had been intended ta be ſubject to the payment of tythes. 
That tho' the proprietors and owners who had incloſed the 
commons, had greatly improved their own eſtates, yet it ap- 
peared from the evidence, that the rectary was thereby leſſened 
in value, for want of ſufficient flocks of ſheep to manure the 
arable grounds; by which means, and by the annual payment 
of 121. to the Curate, which the appellant had conſtantly paid, 
he muſt be a conſiderable loſer, if excluded from the tythes of 
the incloſures in South-moor. And therefore | it was en 
that the decree would be reverſed. 


On the aka fide it was faid, that the queſtion concerned 
only the incloſures of the common called Souzh-moor, which, 
dy the proofs in the cauſe, appeared to be part of the demeſnet 
of the monaſtery of Glaftonbury, and as ſuch, exempt from the 
payment of tythes ; that no tythes had ever been paid for this 
common, tho' at different times improvements and incloſutes 
had deen made of ſeveral parts of it; fo that there was no 
room for the Court to doubt, but that, at the time of paſſing 
the act, the lands in queſtion were exempt from the payment 
of tythes. That the firſt clauſe, infiſted on by the appellant, 
was only a general ſaving to the Biſhop and his leſſee, of their 
former right to tythes ; and as to the latter part of that clauſe, 
which the appellant chiefly relied upon, acts of Parliament were 


to have a reaſonable Wann and taking the whole clauſo 
4 8 8525 
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together) ait appeared calculated merely to preſer ve the impeg - 
wider right, notwithſtanding any pretence, of a modus, c. . 
in other parts oß the pariſh: And it would be very extraordi- 
nary byethe general words, or ang exemption. whatſoever at the 

end'6f: this clauſe,” to deſtroy a clear legal exemption, when the 
whole Utift of the clauſe was only to preſerve ſuch right. a ig 
the[Biſhop; che ãmpropriator, or his leſſee, then had. That 
there could be'no reaſon in this caſe to take away. an exemption 4 
in f4y6ur of ' an/1mpropriator,. becauſe the act. did not tend o 
diminiſh the tythes; but on the contrary, the 4 drifing ing 
from the improvement of the other commons, Would greatly 
e the yearly! value of the 4 impropriation, . 49 

1%! 14 Joh 4 

* TER hearing counſel on this appeal, it was önDbEA ED and Drexer | 
ADJVDGED, that the ſame ſhould be diſmiſſed} and the Utcree — = hs | 
of diſmiſſion therein complained of, affirmed: And it: was further b. 559. 
ORDERED, that the appellant ſhould pay ts the” reſpofents, 

304. 8 their coſts 1 in reſpect of the laid appeal. 9367 6950 her 
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P's Ae year 1720, ſome merchants at O end ſet up al trade tos j 
the Eaſt Trdies; and amongſt" others; one amen Mulas | 
equipped a ip called the e eee voyage % China, ; 
wherein ſeveral perſons w were concerned. 7. 1 < Ft +0 noc vag h 


it 22 COUER3: 1 ani 2 t NOM nin ws 


Aaelcamp had the care and direction of the ſhip, ang gaye. 
receipts to the ſeveral perſons ednagragds, for the monies they 
paid, promiſifig to be aecountable gti png Hig e 
proportions * the net profittof the voyage. 5 ter 25479 
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Theſe Ries: being. carried on EY at 922 ” 
Anteoerp, the ſeveral-perſons, who, had, a. mind to be concerned 
in the undertaking. gave directions. to their correſpondents at 
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"+ 4 thoſe places, to pay MaMledany/ whit fun SY: thougtif fllt, an 
— -tortake bis en _ tus fant.” | „ 9191 * 4 ro 
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„The appellants, gave 5 to one Len Fromtie'y, 
1 9 to pay ſeveral large ſums to Maelcamp, on aceount bf 
the ſaid undertakin g; and accordingly de Conninc paid him Civers 
ſums; amounting to 35000 guilders, and took diſtinct receipt 
For the ſame, according to the proportion for which the 2 pel- 
lants were concerned therein: He alſo, by the order and direc. 
tion of the appellants, and for their uſe and benefit, agreed With 
the reſpondents to inſure on the ſaid ſhip the Flandria 36000 
and by a policy dated the 26th of December, 1720, this i infürattce 
was effected, at a premium of 121. per cent. „ Siu 


Ther ſhip failed from Oſtend on the 13th of February. 1721, 
new ſtile, in order to proceed to China; but in her way, big 
before:the arrived there, ſome time in the month of Fl, 1722, 
was ſeized at: Bencoolen, in the Haſt Iudier, by the Governbt öf 
that place, being a ſettlement of tlie united company of f ters 
chants of England trading to the Eaſt —_— 3 Wer the ſhip! and 
cargd:were. Ark xodfifearesd ros! Tilweag Jon nei 

Sowa | 113 U 

The appellants, upon notice IE this. event, W to the 
reſpondents for payment of the 50007. inſured, and produced 
to them the ſeveral ) receipts for their reſpective intereſts in the 
ſhip, and affidavits affirming the ſeveral ſums therein mentlofled, 

to have been really and bona fide paid by them reſpectively; but 

NOT reſpondents refuſing to pay the appellants the ſaid 50000. or 
9, them any ſatisfaction whatſoever; they, in Trinity term, 1728, 
brought their bill in the Court of Chancery againſt the reſpon, 

dents, and the ſaid Lewis Francis de Conninck, praying, that 

the reſpondents might be decreed to pay the appellants the ſaid 

ſum of. .zooot.. with intereſt, according to heir ſeveral 58. 


reſpedtiye £ ſhares and Proportions thereof. 


2B? rin 3 > 


To this bill the reſpondents put in a Jealdedlp le anſwer, 
and to ſuch part of the bill as ſought to compel them to pay 
the appellants the 5000 J. or to make them any ſatisfaction for 
any loſs that had happened to the ſhip they demurred ; and for 
catiſe of demurrer ſhewed, that if the policy of aflurance in the i 
bill mentioned was Forfeited, a proper action at law lay to 
recover the money due thereupon; J and that the appellants, | if 


4hey were entitled to ſuch relief as they prayed by their bill, 
might 
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might have their compleat and adequate remedy: by an aftivniat "= 


law, where ſuch matters were properly cognizable, and where Gi oo D 
the appellants ought to prove their intereſt in, and the loſs of 
the ſnip: By their anſwer they admitted the policy, and Laid, 
they had -heard ans the my was ſeized at Bentcbblen. EDT TE Fa 
This demuerer; came on to be guet on the 1 reer 9 
1728, before the Lord Chancellor King; when his Lordſhip was 
pleaſed to order, that the conſideration thereof ſhould be reſpited, 
wn the coming in of the defendant Conninct's anſwer; he 
having not then put in his anſwer to the bill; and if the appel 


lants did not procure ſuch anſwer in two months, the e 
ſhould be allowed. 8 - 


10 8 Ih oh | 443 5 2 i 


Conninck accordingly put in his anſwer within the two months, 
and thereby admitted that he made the aſſurance in his own 
name, in truſt and for the benefit of the appellants; but ſaid, 


he did not care to permit the appellants to bring any action 
againſt the reſpondents on the policy in his name; he being 
adviſed, that if any ſuch action ſhould be brought, and they 
ſhould not prevail therein, he would be perſonally liable to 
pay all the coſts and charges en in nme 5 
- £81 fI6LL9Q G8 38 
On the 21ſt of Saber rag] a 3 came on to be 


further argued; when it wis ordered, that: tithe fame ſhould' tbe: 


allowed. 2Jivebilis bus qu. 


» bas vile 193d 9vVEit « 

The appellants therefore 3 * the Wee contending“ C. Talbot. 
that they could not maintain an action at. law, upon the policy in W. * 
their own names; and that it was in the. power of Conninck F _ 
whether he would permit his name to. be.made d uſe of of in tuch 


action, or not. But if the appellants were. able to e an 


action in their own names, it would, be to jo > purpoſe, ſe, cauſe. 


3 1431 7 41110 
all their witneſſes who could prove t the eizure an 


1 5 confi (cation. | 
of the ſhip, and the reſpective intereſts of the appellants t therein, 


lived at different places abroad, and were not, in the power of 
the appellants, nor could they compel them to come over here, 
to be examined upon any trial at Jaw, ,, That; therefore. he 
ppellants had no remedy. againſt the; relpongents upon this. 2 
policy, but 1 in a Court of Equity; where they might havefa com- 
miflion for examining their witneſſes, abroad, 9 and thereby. be. 
enabled to prove the ſeizure and confiſcation of the ſhip-:, That, 
in caſe they were deprived, of this remedy, they, would, not, anly.;. 
| loſe 
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— loſe the 5000/. to which they were juſtly entitles; but; 1 


. the '600/; which they paid as a premium for making the id. 1 
m—_— while the reſpondents, ' tho debtors to the appellants i 

n $0007. and intereſt, would, inſtead of paying ſuch debt, 28 

a with 6007. of their money.” SARI p; 

s 19 £392 af 

J. Willes, On the athec. ſide it was inſiſted, they hs N demand 
D. Ryder. was plainly a demand at law, as they had nothing to prove but 
their inteteſt and the loſs of the ſhip; which were facts proper 

to be tried by a jury. That there was no equity ſuggeſted 

the appellants bill, but a pretended difficulty to product WI 
neſſes, and that their truſtee refuſed to permit them t6 brivg 

an action in his name: The former might with equal reaſon be 
ſuggeſted in almoſt every caſe of a policy of inſurance,” arid thi 

latter appeared manifeſtly to be thrown into the bill, merely to 

change the you diction, and was in a great meaſure lug by 
the'truſtee's anſwer; for he did not ſay he eder refuſed, but 

only chat he did not care to permit his name to be made iſe; of. 

And if bills of this kind were encouraged, ' it would be very 

eaſy® to" bring all ſorts of property to be tried in a Coury 4 


Equity.” It was therefore hoped, that the order Would 


ahh!" and the appeal diſmiſſed with cos. r 
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OrDrn ACCORDINGLY: after heating FANS A) on this 3 it wat 
_ * oR DFN D and ADJUDGED,. that the ſame ſhould: be diſmiſſed; * 
p- 602. and the order therein complained of, affirmed...” * 7 pan | 
ab t 00 nett, zd bo 4612 at 441.28; Heil 300 Scan 
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William 705 Eiqg jr the ſaid i- Reſpoinlins 
am Ja ** — — Ml : ey . 
Las 10 ir 48h February, 1730. * 9000 f 
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land, Was ſeiſed in, fee of a conſiderable real eſtate in. che 
counties "of Limerick, Clars and Tipperary, and in the cities of 


2271 


Cork, Waterford and Limerick, all, or the greateſt part where „, 
4 15 T5 Was 


19 


OHN Ford. an Alderman of the city of 33 in \ 1 „ 


— 
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was let out by him on leaſes for lives and years; he was alſo 
poſſeſſed of a very conſiderable perſonal eſtate in mortgages and 
other ſecurities for money: And having a wiſe and only. two 


children, namely, Rawlinſon Fcerd his eldeſt ſon, the father of 


the reſpondent Ellen, and the appellant his youngeſt ſon; he, on 
the 29th of June, 1711, made his will, and therein amongſt 
other things, deviſed in the words following: As to my 
« worldly ſubſtance which God hath been pleaſed to beſtow 
« on me, I give and bequeath it as followeth: My real eftate, 
„to the value of 2350/7. 145. 4d. per ann. I give to my fon 
« Rewlinſon Foord, now in the college of Dublin, when he 
* comes to the age of 23 years old, and not before; he paving 
„his mother, my wife, 150. per ann. during her life, and 
„he having 1004. per ann. paid him for his maintenance in the 
« college, until the full age of 23 years, and then to enjoy the 
« whole after his mother's death, during his life, if he ſurvives 


« her, And the whole eſtate, of which he is but tenant for 


« life, ſhall, after his deceaſe, go to his eldeſt ſon that then ſhall 
46 he living ; ; and if he die without any ſon or ſons to enjoy it 


« during their lives, (of which none are or ſhall be tenants but 


* while they live to enjoy it) that then it ſhall come to his 


brother Witham Foord during his life, and to any of his 


heirs male during their lives, and no longer : And if they 
all die without iſſue male, then to the heirs male of my 
brother Nicholas Foord's fons, and to any of their heirs male 
during their lives, of which none of them are tenants any 
longer; nor ſhall it be in any of their powers to ſell, diſ- 


* poſe, or conyey,..or make away any part, or the whole of it; 


and if in caſe they all die without heirs male, then it is to 


my ſon Rawlinſon Foord, as many mortgages as is in a 


** ſchedule fixed to this, to the value of 6457. 166. 6 d. he to 


begin to enjoy it from the day after he is full 23 years of 
age, and no ſooner ; all the rents and profits to go to my ſon 
William, until that time, to make his fortune the better, 
and not to deſſen Rawlinſon Foord's 10001. per ann. after men- 
tioned ; reſerving out of them mortgages, the ſum of 247. 
er ann. to my wiſe Elizabeth Foord during her life; and 


* that, with the above 150/. per ann. is in full” for ker of all 


9 ** dowry, Jointures, legacies, or any challenge the hath or can 
pretend unto, except ſome rent and intereſt monies her father 
left her in England; ſo that the whole intent of this will, 
V DLAI | 6 T | 46 18 


I 


go tothe next of kin to me. I alſo give and bequeath to 


. gages during her life; and if Rawlinſon dies before he comes 


"I William Foord during bis life, and afterwards to Villar 


ache el to his ſaid; {on ener erde 2s 200-77 egulg sls 


14@afes in parnament. 


iG £6 Jeaye: my ſon Razwlh ſon in real and perſonal ett ben 
he comes td the age of 23 years, ioo I. per ann. if the land 
dd mortgages which is in ehe ſchedule will amount untò it; 
i he paying his mother's jointure out of tlie eſtate and mort. 


„eto the age of 23 years, then all is to go to my ſoni Milliam 
1 Foord and his heirs, Oc.“ 2 | | 


5161193 fi S191 mM 

In the fchadule mentioned in the will are the KEDS" Follow - 

nA Jun Foo as followeth ; he paying i mother bat & my 
4 real eſtate the ſum of 500. per ann. during her like, . 
en 


n . 240. Ver ann. during her life out. of my mortgages, and t 
155 all to revert to my ſon Rat ey Foord during bis aß and 
« after his death to his ſons, and for want of ſons, to his rether 
0 Foord's eldeſt ſop, and for want of his baying fons, to my 
4 brother Nicholas Foord's ſons, and for Want of an. | lon to 


** my eldeſt ſon's daughters, and ſo to the next of e 


The teſtator {theo ſpecified; chef particnlars of hig real eftate 
Sesmoupting 10.3 56 J. 14, 4d. ger aun. and likewiſe the particu- 
Jars ef his mortgages, amounting..to. 1.165. 6d. pen ann. 


31¹¹ 211 triigt 1002 1913313 11 VI 465i 
Afterwards, on the 1 sth 0 Auguſt, 17 7 12, the | reftatsr made a 


e his will; Whereib, taking notice of an eſtate therein 
mentioned, part of the lands of Caſtleconnel in the county of 
10 > Homies to have been lately purchaſed in the name of, his ſo 
William Foord, the appellant; he deviſes, .* that the Caxpg/Chall 
1*4be and remain to his ſaid ſon William Foord, and,.the.; heirs 

(1 1 of his hody 5 and for want of ſuch, heirs male, to be 
12% toithe-uſe of his ſon Rawlinſon Ford. and the heirs male of 
„is lbody; ; land for; want of heirs male of both theig bodies, 
[{r*$btaigoito the female. iſſue: of William, with other remainders 
avere! Aud in another part of the ſame codicihwere 
ate dhe, following words; via. And for that by the 
F ſaid will :{Þ have ordered, that this: profit of my eſtate and 

„ mortgages ſhould go to my ſon Milliam till the "id. Riley 

46 ſhould be 23 years of age, he having thereout till then 

be 34186. per abu. and my faid wife's jointure or annuity to be 
: pas 0 Alf bald: Now 1 further deviſe and declare, that my fard ſon 
510 40 Wi liam frat have the benefit of my ſaid eſtate and mortgages 


| 24181 eln 4 bai > „till 
112401 


Sales in Parlianmnt. r 


Kill the aſt, day, of November,1,71.3,vinclulive,. paying there- reg 
out, until then, to the ſaid Rawlinſon 100, per ann, and alſo Le 
ta my ſaid wife the jointure or annuity, hereby deviſed, her ; 


LPALS ©@ 


and from and after the ſaid, aſt of November, the ſaid; eſtate 


e and mortgages to be and remain to the ſaid eee his 
oy — ſubject to the limitations in the (aid, will. W es 


+ 


= ——— . ̃ CﬀC ran „ — 2 " of 
— — — 
- — — — — — —— 2 — == = — — 
— — — — 22 — — — — ——— FT = J — — — - 


In 1712, _ teſtator died without Atering 1 ſaid hy and 
ROOF he: YH Iv, 24) 1 B51 21281 Anbot t ul 


cb a attaining ils" age of 2Þ on the iſt of No- 
ven 7 1012, entered upon the ſaid real eltate ; ; and ſoon aſter 
| levie fines, and ſuffered recoveries thereof, which were declar ed 
; bee tlie uſe of himſelf and his heirs ; but apprehending, that 
3 11 had thereby. great reaſon to fear a forfeiture of his ellate for 
life, he granted: a leaſe to one Daniel Grady, of all the aid, real 
elhate and mortgages, for the term of 99 years, if he, t the 


: grantor, lived ſo long, in truſt for himſelf, and in order to pro- 
2 tet him againſt any forfeiture. | 


[ 


22632 > Jew Foord alſo poſſeſſed imme ef- the: id e 
aid ſecurities for money, and called in great part of the money 
due thereon, and either retained the dame in his own hands, or 

elſe placed it out again at intereſt on other ſeeurities in his own 
name, and 5 the intereſt thereof during his life.” 


fT 107871 2111 OD. 516 512 roy 


oder DDacenbir, 1725, Raiolinſon Foord died Wielt ilving 
never had any iſſue male, leaving the reſpondent Ellen his only 
8 daughter and heir at law, an infant of the-age of nine Veark, or 
thereabouts; whereupon the reſpondent Milliam Jolly, as guar- 
| dian to the reſpondent Ellen, took out letters of admigiſtration 
to Rawlinſon, and in her right, as guatdian, entered upon tae 
rell eſtate, and paoſſeſſed 'himſelf likewiſe of the faid! ſeveral 
mortgages and other ſecurities for money, Land: of -all-the *'per- 
ſonal eſtate belonging, to Ruulinſun at the time cofohis1death ; 
and alſo got into his cuſtody the ſeveral {deeds,-countorpatts of 
leaſes, and other writings relating to the! ſaidorral and perſonal 


eſtatez and ſet up an abiwlate title ef tightlof tbe i reſpon- 
dent Eulen Ilir ns 119) 8 0! 02 plyodlt ? go m 


— 


non Ii 100 1215 31 1LIY v aq Ja 1 
Ihe appellant 8 WAY chat Rawlinſan, Poord being, only 

tenant for, life, and dying without . iflue male, the, real eſtate and 

Mortgages belong ged to him, according to the limitations of the 


will, ; and that he leaſes of the real eſtate made by his father, 
then 


hen fubfifting, Would be 4 bar in his way vpon 2 trial of HE 


and to the benefit of the mortgages, pur ſuant to the deviſe t. to 


diſcovery and delivery of the ſeveral deeds, iden ond Ws 
ings relating to the ſaid real and perſonal eſtate. _ 


Cätes in Pdtiidment,> 


title at Jaw : He, therefore, | in Fully, 1726, exhibited his bill in 
the Court of Exchequer in Ireland againſt the Velöeiddsgte ; 
praying to be decreed to the poſſeſſion of the ſaid real ſtate, 


him made by the ſaid will and codicil; and to have an account 9 
of the iſſues and profits of the ſaid eſtate and mortgages, fince.”” 
the death of Rawlinſon Foord ; and that the | money received by 

the reſpondents, might be paid over to the appellant, and for a 


153) 20 nn hi 


To this bill the reſpondents put in their anſwers; and there.” | 


SEF@ Ta tiki 


by admitted the will and codicil, and that Rawlinſon Ford Had © 
received, ſeveral ſums of money due upon the mortgages, = and” 
applied them to his own uſe as he thought proper; but ihlifted,” 3 
that FRapolis on F oor d, by virtue of the {aid will and codicil, Was 
tenant. in tail male of the real eſtate, and was abſolutely entitled 
to the mortgages and perſonal eſtate deviſed to him by the Will. 
which were not capable of being limited or deviſed oyer in 
remainder. They alſo ſtated, that Rawlinſon had levied Hues 
and ſuffered recoveries of the real eſtate to the uſe of hilar 
and bis heirs, and thereby became ſeiſed thereof in fee; Abd 
bein g o ſeiſed, he died inteſtate: And that the reſpondent Ella, 
being his heir at law, became entitled, by teh to the kalt 
real eſtate. They admitted, that the reſpondent Fo olly Had 
received the profits and produce of the ſaid eſtate and mor bett. 
gages, Gnce the death of Rawlinſon, and had alſo | poſſeſſed Ui. 
ſelf of all the other Fegg eſtate which Rox died pok. 
ſeſſed of. e Ar 


| 5 321 * 1019 9 91; 


The appellant be replied to the er "_ iſſue being 
joined, one witneſs only was examined, viz. Bartholomew ' 
Stretch: ; WhO depoſed, that at the deſire bf 'the' teftator;! he 
drew the codicil, but did not apprehend or believe that the 
teſtator intended by ſuch codicil, to alter or change the limita-, 
tions of the eſtate, otherwiſe than as it was limited and ſettled 
in the will; but on the contrary, that he apprehended it to be 
the true intent and meaning of the teſtator, that the eftate 
ſhould ; go according to his limitations in the will; and thert- 
fore, not thinking Himel capable of limiting eſtates according 


to law, and for fear of committing an error, he, in the eodieil, 
3 ee 


Ca ſes in Parliament. 531 


ſubjected the «ſtate. to. the limitations in the will, in ſuch words — 


ed N27 1736 -— 
as were contain in the codicil, but without any defign, of | = ol 
altering the limitations ſettled i in the will. Se — 


M140. 5 
2 


On the 27th, is May, 1728, the cauſe was arg hen the. 


veſted in . Rawlinſon Foord ; and that he was tenant in tail Dh: 


the rea eſtate, and that the entail was well barred ; and des” 
fore diſmiſſed the! bill with coſts. 


40.27 F412 119 "7 f 


To reverſe Wielt decree, the preſent Appen was brought; F. Yorke. 
and on behalf of the appellant it was argued, that wills are T-Luwyehe. 
always, gonftrued according to the teſtator's intention, which, 
in this caſe, appeared plainly to be, that Rawlinſon Foord ſhould 
haye, only. an eſtate for life; for even by expreſs words in this 
will, an eſtate for life only was given; and it is an eſtabliſhed 
rule of conſtruQtion,, that where a particular eſtate is expreſſly 
given, it ſhall 1150 be altered by any implication from ſubſequent 
words; eſpecial ly ; where ſuch implication, if admitted, defeats” 
the general intent of the will. That if any ſtreſs was laid upon 
the words of the codicil, whereby the premiſſes were deviſed 
to Rawlinſon Ford and his heirs, ſubject to the limitations of * 
the, will; it was, conceived to be clear, that the only intent o 
the codicil, Was to diſpoſe of the new purchaſed lands, and £2 
« particular time when Rawlinſon Foord. s Intere was toc com- 
menge in pof ſfellon, but not to make any real change in the 
ſub equent limitations of the eſtates deviſed by the will; but 
if hot words ſhould. be taken to have any effect, they could 
at mo be conlidered.. as creating a truſt, ſubject to the limita- 
tions of the will, as to the beneficial intereſt. And yet "when 
the evidence of Stretch, who drew the codicil, was confiderkd, 
it plainly appeared that theſe words were Inſerted by himſe . 
without any direction from the teſtator; who did not intend h 
ta alter the limitations of his will, but, on the contrary, 1 meant | 
that they ſhould, ſtand. That wherever an eſtate tail had been | 
raed by implication, it has been to anſwer the pparent e 
tionlof the teſtators but in this caſe, the teſtator. dey] iſed ! © 
eſtate to his. ſon, Raulinſon for liſe. : And immed lately be. 5 
„that the whole eſtate, of which he is but tenant” fo ife, Fe 
* thall, after his == g to his eldeſt ſon, that hall be F- : 
ing, his, death. And i in another part of the will. where be 


he: lated the particulars, of what he had diſpoſed, of. to bis ſon | 
„ Vos. III. 6 U 


Ri- 


6534 les in(Parltament. 
e ene he paying his mother 1 50 /. per aun duting ber 


— Ife, he uſed thefe words, then all to revert to my ſon Raw. 
ec during his life,“ &4 80 that in three ſeveral parts of 
che Will, he gabe him but an eſtate for life, and how his inten. 

tic Could Be nee to mean an eſtate” tail, it was not eit) 


r * 2 1 7 ore 2 
t apprehend." 113 £63 DBRS 0151087 


G "IT; 1. 3K FT * 7 97 ** 
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C. Talbot. On behalf of the reſpondents it was > that the 
T. Reeve. queſtion in this caſe concerning the real eſtate, was properly 
determinable at law; and that there was nothing eit rer appcar- 

vey 9 ing or proved in the cauſe, to prevent the appellant om try- 
| ing his title 1 in, that way, or to make it neceſſary for hi m to 
come into a Court of Equity. But ſuppoſing chete were, it 

as infilted, that by the true meaning of the teſtator's will, 
Rawlinſon Foord was tenant in tail, and that he having levied a 

fine and ſuffeted common recoveries; all the fea ainders were 

well barred ; for, ſhould any other conſtruction prevail; Ruwlin- 

fon might have left a grandſon, who could not have taken the 

eſtate under the will; and it could not be imagined to have 

been the teſtatot's intention, that his ſecond ſon ſhould be pre- 


N erted, as t6 this eſtate, before the grandſon, ot any other wo 


11.0.1: 4 "Wife of Hiscefdeſt ſon. That the Pera eſtate eonfiſti 
wdortgages and bonds," was, by the will, abſolately Geibel w 

daun, wittbut any linitation” ober, or any ditelen f le 

det ami ile ſame out 10 4 purchafe of lands t to be ſettled, or atiy deviſe 


c ttuſtees för that pürpoſe, nor was it in any mannes Altered 
buy the codicil; on the contrary, Rawlinſon had thereby power 
id receive, and did in fact receive, ſeveral principal ſums due on 
morigages and bonds, and applied them as he thought fit. 
- And as the abſolute, right to the perſonal eſtate was in him, 
fo anke death, it veſted i in the reſpondent Ellen, as his only 
child; an and & accordingly. adminiſtration thereof had been granted 
to the othes, ſnandent, in truſt. for her. It was therefore 
- hoped, that the decree of diſmiſſion would be affirmed, and 
| the appeal diſmiſſed with coſts. | ont 


Deer: Bor, after hearing counſel, on this appeal, it was nl 
e : md ADJUDGED;: that ſo much of the decree as related to the 
Jour. vol. 23. mortgages and other perſonal eſtate of the teſtator John Foard, 
r ſhould be affirmed; but as to his real eſtate, the ſaid decree 


| mould be reverſed : And it was further ORDER PD, that the 


reſpondents ſhould come to an account for the rents and _ 
N a 


Cale ine bar lament, 835 


el the.tealeitata, roogiveds b them gr.igitherof them. nd f. 
which had groun due ſince the death of. Rawlinſon; Fogrd, and 
ſhould pay the ſame to the appellant; and that the reſpandents 
ſhould dikawiſe deliver poſſeſſion of the real eſtate. to the appel- 
Jantynan all deeds, evidenees, writings and leaſes relating 

thereto; and that the ſaid Court of Exchequer ſhould cauſe 


this orange feu eee to be Las in W e 
| oh ; | 
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Adminiftrator, of Tobz 1/11d-; Plant COTS 
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| % 1 N TN # nerd .. 
bare af Ger ark, Gent. n 50t ; 52 0 112 7 
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I HE, defendagt in error haying, on the 6th of Fly, 172.3» 8 Mod. 279, 
I obtained detters of adminiſtration in the, .rerogatye Court; 8 27 — 
in Hilary term, 75, brought an action of debt in the aprt 120: ca. 1. 
of King's Bench, againſt the plaintiff in error, upon a bond py + x "OY 
entered into, by the faid John W FUgman, i in his Ii 82 time, ,to the 3 Was _ 
aid. George Searle, in the r, of. 600 / dated the 24th, of naſe, : 

| June, 3697. bad Nene 2 544 no woe 10 £3.16. 


i 11 ibo 5441 71 | note to ca. 16. 


"The Plaintiff" in error  trajd# oyer of the cbgdidto of this 
bond, Ghich was for the payment of zoyl. fo. on che 2 5tfH of 
December next enfuing the date thereof Ad thereupon“ he 
pleaded, that John Wildnan' the obligor; if his life time; 42. 
on the 10th of February, 1709, "paid to- che laid Geor ge Srl, 
the ſaid 307 J 105. in the faid condition key igt all 
intekeſt due upon the ſaid bond, in full fatisfa jon and diſcharge 


thereof. fic 02 Hirte bollimlib | 1. . 70 35 


0 this plea, the defendant in Error replivdt/ non ſolvit modo er 
fed as FIR the 19 was . and thereupon iſſue was 
Joined. A 1 1981 1 195110 by {18 9.8 1061 


Jy} 26 $46 TSS „ eiern 


The e yg came 40 1 ed — * Lord Chief lade 
5 at the Sittipgs, after Raſter. term, 17263 and the 
4 counſel 


invalidate this prefympiion. 


55 port of the, iſſue on her part, gave in evidence, that, the obliger 


211148 163 
cite in tf Pa rilament,. 


> hog « 1 20.91: FR Zit! S v%ο of 
counſel For the plaintiff in in error, inſtead. of giving evidence tor 
ſupport his plea, that the money was paid, infiſted: wpomntheii 
preſumption in-law, that the. bond Was dated the 24th day vf. 
June, ꝙ Will. III. and that 28 years were lapſed from tlidlalatt 
of the bond, to the exhibiting the bill; and therefore; by{lawyi1 
the, bond. ought. to be preſumed, to be paid, unleſs the defendant 
in error could ſhew, that intereſt had been paid, or an demand: 
made within 20 years, or ſome other matter, to take off aud 


i obit 16970 ads a0 
The l * the . in error thereupon, in ofepays 


died in the month. of April, 1710, and. alſo,. the bond, Anger; 
2 Seal of the faid Fobu Wildman, and likewiſe offered inne 
dence | two, indorſements upon the bond, in, the proper hand, 
writing of the ſaid George Searle, and in the words and figures, 
following. viz. ** Received of John Wildman,.Eiqz inifull, of, 
<6 all intereſt due on the bond within mentioned, to the 2 5th 
cc day of December, next enſuing. this date, Witneſs my hand 
0 * this 2th day of December, 1699,. George Searle. Marchthe- 
2 WET 1797, Received: in fall of all intereſt due on this bond 
to the 25th of this inſtant, George Searle.“ But it not 25 
pesxing when theſe indorſements were made, otherwiſe than; 
by he indorſements. themſelves, the counſel, for the; plaigtiff, 
in error. oppoſed the giving them in evidence. to; the; Jury ai but: 
after this point Was very fully. debated by the, counſel pn both, 
ſides, the Lord Chigf Js uſtice was of opinions that Wa — 


ſtial — ne 1 dare to ths = jury to beliebt os 
bond was not ſatisfied, there was a yerdict for LAN plaintiff.s, gb 


* 34451 b 
„Auhefeupön, the counſel for the plaintiff in error offered «bill 
Heß exceptions, "whereby they infilted, that the indorſeme ehts 


(451 77 


. to be fea d in evidence ; which being ſealed and, 


1213 


oed! by the Chler juſtice, the plaintiff i in error brought, 2, 
. of « error in the Exchequer Chamber, and in  Michgelmas, 


S *I &? 3 


and Hilary terms, 1728, the errors bring t twice folemnly argued, 


QUIT AC} 7 4 14 


before the Judges of the Common Pleas and the Barons of the. 


. 0 the RT of the Court, of King's Bench Ka 


ſent, "except « one. * 52 


i. ? : Sol 
T2 


Caſes in Paxliamen t. 


To reverſe this lament of affirmance, and alle the judg- 


ment of the Court of King's Bench, a writ of error was brought 


in Parliament; and on behalf of the plaintiff it was infiſted, 


that the only evidence given by the plaintiff in the action, to 
take off the preſumption ariſing from the great length of time, 
that this bond was ſatisfied, was the two indorſements made 


1730. — 
— 


2K 


P, Yotke, 
T. Reeve, 


thereow by Mr. Searle, who was the obligee in the bond, and 


who could be no witneſs for himſelf, or any perſon claiming 
under him, and had the bond always 1 in his owri roars A 


On the other fide it was contended, that the plea i in this iſs 


was not a plea of payment, at the day mentioned in the con- 
dition, but of payment of principal and ' intereſt before the 


action brought, viz. on the 10th of February, 1709, which 
was but 16 years before the action brought; and being under 


20 years, was a ſhorter time than ought to be allowed as a pre- 


ſumption of payment. But admitting, that the plaintiff in error 


was entitled to the benefit of this preſumption upon his faid 


plea, yet the evidence offered and given on the part of the 


defendant in etror, was very proper evidence to take off the 
preſumption ; for the_making ſuch indorſements' of the receipt 


of intereſt upon bonds, written with the obligee's own hand, 


is the common and uſual method upon the payment of intereſt, 


it being moſt for the obligor's benefit to have the diſcharge for 
the intereſt appear upon the ſecurity itſelf; and in moſt caſes, 
it is the only evidence that the obligee can have of the payment 


of intereſt. That as ſuch payments are frequently and generally 


made between the obligor and obligee, when no other perſons 


are preſent ; it might be of dangerous conſequence to the obli- 
gees in old bonds, if fuch indorſements are not to be admitted 


as evidence to take off the preſumption : And as ir would be 
dangerbus totally to reject this evidence, ſo likewiſe if the in. 


dorſements were admitted to be read, the jury, who. are. the 
proper judges of fraud, and of the truth of facts, would have 


it under their conſideration what credit to give them, and to 


2 whether they were falfly and fraudulently made or 


That if theſe indorſements were made upon the bond at 
the reſpective times they appear to bear date, their bein 8 writ- 
ten with the obligee s own hand, was no objection to their being 
read in evidence; becauſe it Was impoſſible that he could 


have a any bias upon him, or be in any manner influenced to 


make them, for they were evidence againſt him, and he could 
Vor. III. * 


derive 


T. Lutwyche. 


N. Fazaker- 
ley. 


838 


— Mdefive no advantage from them, as he had no occaſion to take 


1730. 
== 


JoupcmenTs |, 


affirmed. 
Jour. vol. 23. 
p. 606. 


Caſe 78. 


as if no ſuch writ of error had been brought into the Hoüſe: 


Caſes. 1 Parliament. 


off the preſumption of payment, there not being a lapſe: of 20 
years, from the day of payment to the date of the indorſements, 
And therefore it was * that the K e be 
affirmed with coſts. 301. 


18 71 

ner after ang n on this writ of jim 
and alſo the Judges, who delivered their opinions feriatin, it 
Was ORDERED and ADJUDGED, that the judgment given in the 
Exchequer Chamber, affirming the judgment in the, Court of 
King's Bench, ſhould be affirmed; and that the record ſhould 
be remitted, to the end, execution might be had thereupon, 


- - 9 * 
ww 3 


And it was further BERND, that the plaintiff ſhould \payto'the 
defendant 51. for her coſts, nnn by reaſon of wichen the 
faid w'rit of error“ 8 bis 


ele, Rudili, 2 Bl dba a Appehagt 10 
| 19813. 10 


Martha ' Furſiuan, an hehe, by ber Re >19g11 bn 
next Friend, ve $ ro pendent. 


N NN * 5 * aA lle | . 58 N . wax - 
e oth Felruory, 3 1730, 


LEES 
919 29414 M bat 
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oO. N the 29th of September, 1703, Faſper Radoli ” "Ely; 
gave a bond in the penalty of oo / to Fane Davy, con- 
ditioned to pay her 4501. at 57. per cent. intereſt, on the zoth 
of” September, 1704 and on the 19th of October, 1703, be 

gave another bond to Mary Andrews in 500 J. penalty, con- 
E to pay her 2 col. with intereſt at 51. per cent. on the 
20th of ober; 1704 both which ſums of 4501. and. 2504 
were the property of Martha, the wife, of Henry Mannaton, 
Eſq; and were taken 1 in truſt for her and for her e uſe, 
excluſive of her huſband. p p AA 


A 
, | 4 j * (4 > 
ils 3 8 A nnn ere. 4 2 1122 1 14 8 a 0 
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BV Albers vel note on this caſe it appears, that Mr. Baron Comyns was for 
reverſing the judgments; and that * * Lord Chick Juſtice Eyre und 
Mr. Juſtice Probzu were abſ ent. ½0ꝗ 1 10 
2818 ra Nis ns . 1011 ud enn Eu din 4 ; 110 tale ttt The 


bo 
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The faid 7er Radcliffe by his: will, dated the 7th of Odto- 9 
ger, 1703, gave 301. per ann. to his daughter Martha Radelife,. 
the reſpondent's mother, till ſhe: ſhould marty or die; and if 
married with the conſent of her mother, he gave her 14001. for 

her fortune, payable within twelve months next after her 
marriage; he then deviſed real eſtates of 20, ooo. value, of 

which be was ſeiſed in fee, to his wife Fane Radcliffe and to 

the ſaid Henry Mannaton for po years, in truſt for payment of 

all his Juſt debts and legacies; and made Jaſper Radcliffe 

his Tour Executor ow Fay bs. We 1 _ 4 in Fg meer 


0 144 . 1 15 ö 3110 75 


To x 1 . *y . C7 — 0 
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Martha Wee; who was aunt to .the eig aid 
mother Martha Radchffe, by deed. dated the 18th of Novem- 
ber, 170, appointed, that immediately after her own death, the 
{id 2 50 . and the intereſt then due, ſhould be paid to the ſaid 
Martha Radcliffe for her ſeparate uſe. 


In 1716, Henry Mannaton died; and in July, ry2r, the ſaid 
Martha his wife, who had the equitable right to the money 
due on the ſaid bonds, and always had the cuſtody and poſſeſſion 
of them, alſo died; having before her death made her will, 
and thereof appointed | the ſaid Martha Radcli e. executrix and 
reſiduary legater, 


2 ban 1144911 
Jaſper Radcliffe left at his death three ſons, Jaſper, Andrew 
and Malter, the preſent appellant. The two firſt dying with- 
opt iſſue, andi the laſt of them in 1716, the appellant from 
time, as heir to his ſaid father and brothers, and as executor t 
his. mother, who. was .the ſurviving truſtee of the 500 Years 
term, received the rents, iſſues and profits of the .truſt, eſtate, 
charged with the ſaid 14004, and with the ſaid bond debts, 
and all other debts and legacies of | Faſper Radeli fe his, father 


On the 18th of May, 1721, the faid Maftha ' Radcliffe married 
Mr. John F urſman, Clerk, with the conſent of her mother; 
but by articles dated and executed the day before ſuch marriage, 
and to which the appellant was a party, as 4 truſtee for che Eid 
Martha his ſiſter; it was agreed, that the ſaid 1400 l. ſhould 
be to the ſeparate uſe of Martha for life, or as ſhe, ſhould 
appoint; or otherwiſe to the iſſue of that. marriage, as directed 
by thoſe articles: And that whatever other real' or -perſonal 
eſtate ſhould come to the ſaid Martha from Martha Mannaton, 


3 or 


14 


8 i 9 vv 
ts 2 5 1 


* 


ith, Which, Was, the reſpondent; and FRA her, huſband re- 
dent her only child, and Mr. FE urſmen thereuf pon proved Neri 


Caleg in, Narliamßtzt. 


ot otherwiſe, thanld belong. to ber the, aid Marla, and, be 
ther; ſeparate: N be veſted. in the appellant 

Fqnpgis. Gregar, .Elq; for her ſeparate. uſe, anch for. 5 
uſcs. as the would. by will ot Writing appoint. nt gui, 4 worn 


ny „ Accordir ogly Mrs. Fur ſian, by her” will dated lm bf 

5 172 4s after ſome particular legacies," gave cke ban c 
ws perſotal eſtate 1 to the appellant and Francis Gr Bor, 204 Ber 
truſtees therein named. in truſt for the chlld me then d ik 


4 


qntoſ : and died oh the Ath of June, 1727, leaving the reſpop- 


Mt the; proper Reclehaſtical Cour t. ig % goinigo 1edw 
* 132 $- * + 

'* Proncir Moni naton, Eg; executor of Ke Henry 72 

ton, Being fatished that the bonds were RAR. 410 


33 »4 od 


property of Martha, the wife of the faid Henry Mai Vis 


whore Ion the: 1 th of Otober, 1728, declared. the. ſame: der 
His, Baud and. Heal, and that they therefore belonged x 40 the re 
fadbgdent.!+—&pd, To T, aw good, adminiſtrator de N 21 
of Jane Davy, the obligee in one of the ig honds, by Writing 
dated the 21ſt of January, 1728, and Thomas Mordaunt and 
Mary bis fel fermerly Mut Andreror, che obhges in therblher 
Sth bank Pörfds, declared, by writing under theif Randt dated 
ins 1 *th of NMB, 17597 that the ſaid bähds Balviedl4s 
the'r UpogUent" by title under the faid MartBo' Maint) on, Fot 
whom the (aid Jane Davy and Mary Andrews were eres eg flu 


= 


to whom | they \ were near relafwns. 21.464 36 nog! dog 701 8 0 
22 bine 18. bslogqoig actoiftsp 


elenden ki made to the appellati on betatt! of tht 
reſpondent, for payment of the” faid legaey-afid bonds}! And N 
haying 1 refuſed 18 pay the fame; a bill Wäs. ih Eaſie derm, 
1729 „ 0 Khibited agathft him in the Court of "Chaticety y „ che 
1 of t e reſpon dent, by let's next xt friend, W bare mittl T0 


w Act Au J1 „ ade! 93 
py, 158. FIN. . en mo to 20905 
5 3017 70 Arg Jip? 1 ex ena nom mos 


Anis bilt ehbrgel BIR 305 alla) well Nets or belle ved. 
chat theſe bonds Were never paid; and as a demonſtration therenf. 
chat itke appeklärt himſelf, or ſome perſon on- his behalf“ e 
Feelared gp Id 26 ſome ono. for the opinion of ſome counſel⸗ 
bit; the onbedl the truth of ſuch caſe, he ſtated the fame: by aviiy 
of Ag. and Cttind other letters, and in. particular ſtated ei chat 


24. EB: anten dd chi ſaid Tape Radcliffe the father, died: about 
0 1332444 4 7 FE . Four 


Cafes in Parliamenk. 


four years after giving two bonds, innuendo, the faid two bonds; 
without payment thereof: And further ſtated, that the eldeſt 
ſon of the ſaid A. B. died about ſeven years after his father, 
without. paying any part of the principal or intereſt due on the 
faid bonds; and then conſulted, whether length of time would 
not prejudice the reſpondent's right to the ſaid bonds. The bill 
therefore required a particular diſcovery of theſe facts, and that 
the ſaid caſe might be ſet forth in hæc verba & kiteras. 


Jo ſo much of this bill, as Files the appellant to FR faith 
in hac verba & literas, the aid caſe ſtated by him for the 
opinion of council, or to what council ſuch"caſe was ſtated, or 
what opinion was given thereon, he demurred ; alledging” for 
cauſe, that the plaintiff was not entitled. to any ſuch diſcovery, 


and that the opinion was taken for the are $.0Wn private 
ule and fatisfaCtion. P 


This demurtet being argued before KY Lord Chancellor © King, 
on the 3d gf March, 1729; his Lordſhip was pleaſed to over 
rule the ſame as to ſetting forth. the ſaid ro but to allow 
it as to all other matters. C i 


be apocllant. therefore appealed from 10 much of this — 
as over- ruled the firſt part of his demurrer; contending, that 
caſes ſtated for the opinion of counſel, were intended for pri- 
vate inſtruction and information only, in order to direct parties 
in the conduct of their affairs, and were frequently ſtated only 
on a ſuppoſition of facts, for the purpoſe of introducing the 
queſtions propoſed ; and it would be of the utmoſt conſequence 
to the. property of many families, if any perſon by a meer ſug- 
geſtion in a bill in equity, ſhould be allowed to compel a detend- 
ant to {et out the ſtate of ſuch caſe or caſes, as he might have 
thought fit to, frame for his own private direction, or that his 
agents might have thought fit to frame for him; and if a pre- 
cedent of this kind was once eſtabliſhed, it would become 2 
common ſuggeſtion in all bills in equity. That by the law, 
and the known practice of all Courts of law and equity, no coun- 
(«lor or attorney can be obliged, or ought to diſcover any matter 
whictr his client reveals to him, or which he knows only from 
the information of his client; and this is the privilege of the 
client, and not of the counſel or attorney: But if the expedi- 
ent in the preſent caſe ſhould take place, all this precaution of 
the law would be eluded, and the client might, upon a bare 


Vol. III. 3 ſuggeſtion, 


541 


paucity. 
1730. 
— 


P. Yorke. 
T. Lutwyche. 


542 Cafes in Parliament, 


- ſuggeſtion, be 3 to „ e not only a caſe ſtated for 

| the opinion and advice of counſel, but by parity of reaſon, 2 
brief, or any other inſtructions given to his;counſel or-attoryey, 
and even what had paſſed at a conſultation with, them. That 
the reſpondent did not merely ſeek a diſcoyery of ome, parti- 

cular fact or circumſtance ſuppoſed to be ſtated in the caſe, but 
required the whole to be ſet out in the very words and letter 

| of it; whereas | it often happens, that many matters ar con- 
tained | in 8 ſtated for counſel, which no way concern the 
perſon ſeeking ſuch diſcovery ; and this might be the Gaſe a 
preſent, for any thing that appeared j in the cauſe to the contrary, 
It was therefore prayed, that ſuch part of the demurrer as had 
been over-ruled, yn be GIN. A WAA N 


a „ On the other ade it was dad, that tho Nate-of ee n Was 
alledg ed to be, touching bonds which were duę to the reſpondent, 
* and bete by. the appellant ; and ſurely. a ereditor is entitled 
Bed e Of à Court of Eq uity, to have a diſcovery. from a-debtor, whether 

pe” tie debt be j ju! y due or not; and for that purpoſe, to Know 
1.9.70. : what the debt tor "ay, have \ written, done, O laid: en the 


0 wot Gi like he "vrefent,. hers he. — defence: relied 
bpön, 1 4 5 preſumption of ſatisfaction ariſing from the length 
pes ©. es the { ſtate of the ſaid caſe Was in a matter} where 


5 l. IST 2. 
the upp ſtant was not. merely concerned in his. own right, but 


a8 A t ale of the bonds for the reſpondent, and a truſtee alſo of 
wy effates liable to the payment of them; and beſides, no 
iticofivenience.” could poſſibly ariſe to him from making Web 
difcovery but paying the Won upon its Tpearing that they 


77: 27190 
were 1 really due, Aon 3469 70 | 13 
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ACCORDINGLY, after hearing counſel on 1 appeal was 


OnDER 


aftirmed, ORDERED and Ap jJbperp, that the ſame man be diſmiſſed; 


Jour, vol 23- 


p. 607. ard the order therein complained of, affirmed,;-; diode 
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1 Kea, Fitzgerald, Eſq; and 2 
3 Wife, Walter Lord Afton ann 
„C derler N my” (19 oe 15 
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1. LLIAM Fowler, Eſq; deceaſed, had Ip ſiſters, 
Dorotiy and Magdalen; Dorothy married Mr, J Grove, 
wha had iſſue by her Thomas Grove, Eſa; the ee Re- 
Jeccas father and Magdalen married one Ces, ho bad ; iſſue 
by ber a daughter named Mary, who tnarried Jahn Bethaw, 


and they had iſſue à daughter, the appellant” Lady Fauconbenge. 


Ref Weh 


* - 
1011800 
11011 . 


1 * 1081210 


2810 91.07 YO enV? 1: 


William Fowler being onmattled,” and having no child, 75 n 


ſeiſed in fee of the manor of Fr. Thomas, in the county of 
| Stafford; and ſeveral lands and hereditaments there and! in ſexeral 
other counties, of 2300 J. per aun. he, by (leaſe, and kelgale, 

dated the zd and 3d of ' Fuly, 1712, as we for ſettling . 


faid manors and premiſſes In his f name and blood, to the everal 


uſes; truſts and purpoſes, and in anner 38 


"ſuch 1 manner , 28 therein. after 


limited; “ with liberty, nevertheleſs, to and for him the faid 


* Williom Fowler, freely and clearly, at his "will and pleaſure, 


** ho; diſpoſe of, change or alienate the ſaid mdnors, heredita- 
ments and premiſſes, or any part thereof, for any e late or 

eſtates whatſoever, as he ſhould think. fit, and, tog reygke, 
recall and make void all and every the uſe, and. uſes, »truſts, 


4 


* 


I 
appointed, mentioned and declared concerning the ſame; 
as alſo in conſideration of 54. conveyed to the reſpondent Lord 


Aſton, (then the Honourable Walter Afton, Eſq;) Thomas Gif- 


ard, Eſq; and the reſpondent Charles Fowler and their heris, 


all the ſaid manors and premiſſes, to the uſe of himſelf for life, 
without impeachment of waſte ; remainder to the truſtees, for 
500 years, upon the truſts therein after declared; remainder to 
the heirs of the body of the ſaid Milliam Fowler; remainder to 
the ſaid John Betham for life, without impeachment of waſte ; 


I remainder 


imitations and appointments "thereby raiſed, limited; and 


F izgibbog! $ 
Rep. 207. 
Viger, vol. 5. 


p- F. nolt ts 
ca. 12. 


Lilly's Pract. 
+ Conv, 291. 
2 Eq. ca. ab. 
p- 674. ca. 13. 
77. Ca, 3. 
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remainders; ; remainder to the firſt and other ſons of the ail 


Caſes in Wiktfathient)s: 6 


SR + ny to the. truſtees, for the life of the ſald Jobn Berbam; 
remainder to his firſt and other ſons by the aid Mary, in wn 


male; remainder to all and every the ſons of the ſaid Muy 


Betbam in tail male; remainder to the eldeſt ſon of the . 
Thomas Grove, which ſhould be living at the time of failure of, 
ſuch iſſue male of John Berham, for life, without impeachment 
of waſte ; remainder to the truſtees to preſerve contingent 
remainders; remainder to the firſt and other ſons of ſueh eldeſt 
ſon of the faid Thomas Grove in tail male ; remainder to . 
other the ſons of the ſaid Thomas Grove; remainder to the | 
appellant Lady Fauconberge, (then Catherine Betham) the daugh- 
ter of the ſaid Jobn Betbam, for life; remainder to the truſtees 


to preſerye contingent remainders; remainder to the firſt and 


other ſons, of Catherine in tail male; remainder in like manner. 
to all other the daughters of Jobn Betham on the body of Mary: 
remainder to Dorothy, the eldeſt daughter of the ſaid Thomas 


Graus for life; remainder to the truſtees to preſerve contingent 


ny Dorothy. Grove in tail male; remainder to all other the davgh-- 


ters of Thomas Grove N in tail male; remainder to 1 N 


right heirs of | the ſaid William Fowler for ever. 1 202 to 


0 ,2001 

CY Preral? remainders were limited to 1 FAB? Sende 
aforeſaid, on his, her and their taking ſucceſſively the ſirname 
of Fowler, and writing themſelves and calling their children:þy:. 
that and no other ſirname ; and the perſons to whom the: daid:- 
daughters ſhould ſeverally marry, were alſo to take on them in 
like manner the ſirname of Fowler, and call their children by 
that name. 

The 500 years term was upon truſt, that e e fouls, 
out of the rents and profits of the premiſſes, pay to the ſaid 
Dorothy Grove, fiſter of the ſaid William Fowler, 300/, per ann. 
and to the faid Thomas Grove her ſon 200 J. per ann. for their 
ſeveral lives, clear of taxes; and alſo thereby, or by ſale, mort- 
gage of demiſe thereof for the 500 years, or' any. part thereof, 
to raiſe all ſuch ſums as the faid William Fowler ſhould, owe 
at his deceaſe; and al ſo all ſuch ſums as he, by his laſt will, 
or any other deed or writing executed under his hand and ſeal; 


er, CS wich 


in the preſence of two or more witneſſes, ſhould give and ap- 


point to be paid, or charge the premiſſes with, to any perſon 
0 Df 


Calis in Parlia PN . 


A y 
or perſons, whatioeyer, :. But if. the . next in remainder, — 


expectant on the term, thoyld pay ay all, the fan Aebts, anüties 
and de ſo to be MOM or als ke chen te tern was. 8 


p 1eme! ' 918: 1 
to ceaſe. 20 o 101 1155 wk, C1 | : Saw 1 \ [il ee 1 
iSi LAs * 2 
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1. M toviſ-or: Ate fob thy ad; Willan. Fowler, 5 . " 
calls ume by any dred-or.wrizing under his hand and foal, | 
to be ligned and duly ſealed and delivered in the preſence oft two 
or mre irneſſes, to demiſe, leaſe, limit. r appoint the 85 Haid 
manory and ptemiſſes, or any of them, to any We or perſons 
whatſoe ver, fot: any term or terms whatſoever, for | lo. much | 
yeathy rent as theiſaid William Fowler Goda fit, an 0 5 
ſuch ( Wet eunditidns and agreements, , As, t! ke ii Wi Will ld 
Fotbted: ſhould pleaſe. $34 85 Aale 2013 Au ELK EST. 230M. 

1099 013009 31919" Allen 

Ie K preriſe, that. i if Fa appellant Cather 15 z or any Uther 
daughtexrof the.fajd Jobn and Mary. Bethani, abr 5 PID 4 — 1x 2 
cldefh daughter, of, the ſaid T7. homas. Grove, or mY other deen * 
ter of the ſaid 7. homgs. Grave, hd. Accor be to 0 8 fag” 540 
tations, ought to inherit the 'premilles, © 0000 marty any pere 


ſon, without theo gonſent of , the.. truſtees, or n ſurviv oof 


10 


13901 


them, vr ſhould marry any perſon. who ſhoul be 3 np ty. 
and at of the communion of the church of: Nene, th at, then, 
and immediately after ſuch marriage, all the Mars 1 8 ere- . 
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ated and appointed for. the PP * h pe 51 3&1 
\thodtd:ech ſe, and; he: vic. 8 Tr n marrFing, 


DSU ad: nem 911 

III. And mother A in theſe words, v2. ** That f mark 
"wy alrdd may be awful, to and, for the ſaid. V Ham F lege! 12 

oh any ene atimes during His -natural. lifß, at, bis wild, 5 

pleafate, to grant, ſell or demiſe the hereby. granted prppifſes! 

e e 4 or .by any deed or iting ungdep, has. . 


and ſedl, ore by his laſk will and; teſtamegt i "Bo XIAO. 
ngen, ſeated;r:tdetivered. and ;publiſhed, in, the ale s 2855 


threelo morè credible. witneſſes, to revoke, repeal and Make 51 


010 all, every, or any the uſe, and uſes, eſtate. 4nd. gits c 
66 Atufts and Hmitations: before; Hiſed, exeated, limited. 9 © Ps, 7 
ported; and to declare and limit the ſamgy ax, ſuch, ot! Rete 


uſes, as ſhall ſeem moſt meet and convenient, E's f aid 
"Wor. III. 04 « Witham 


546 


— — — — — - 2 * 


1 
1 


William Fowler; and then and from thenceforth, the eſtate; 


of * and uſes before limited and appointed, and ſo revoked and 


that the ſaid Milliam Fowler ſhall and may diſpoſe of the 
*; ſame premiſſes, and every part and ' parcel thereof, to ſuch 
other perſon and perſons, uſe and uſes, as he ſhall think fit, 
any thing before mentioned to the contrary in wad _ not- 
£ withſtanding.” N . 


26th of September, 1715, made between the ſaid William Fowler 


ward Ward, Gent. of the other part; reciting, that the faid 
William Foro r did really ſtand indebted to the ſeyeral perſons 
'named in a ſchedule thereunto annexed, in the ſeyeral ſums 
therein mentioned; he, as well for better ſecuring the faid debts, 
and more ſpeedy, payment thereof, and in conſideration of 57. 
ds alſo for other good cauſes, conveyed to the laid Jobi To . 


miſſes; upon. truſt, that they or the ſurvivor of them, or 
the heirs and afſigns of fuch. ſurvivor,, ſhould, out of the 


due to the ſeveral perſons therein named, over and above the 


Pay the fame in full diſcharge of the ſaid debts and intereſt; 


Caſes in Parliament. 


4 * repealed, to ceaſe and determine and be utterly void, as if 
«4 the ſame had never been made, limited and appointed; and 


By other indentures of leaſe and releaſe, dated the 25th and 


of the one part, and John Tombs, Doctor in phyſick, and Ed. 


and Edward Ward and their heirs, the faid manors and pre- 


rents and profits of the premiſſes, or by mortgage ar ſale 
thereof, or by any other ways as. to them ſhould. ſeem meet, 
raiſe ſo much money as ſhould be ſufficient to pay all the debts 
mentioned j in the ſaid ſchedule, with ſuch intereſt as ſhould: be 


ſeveral annuities, rents and rent-charges in the ſaid ſchedule 
mentioned, wherewith the ſame premiſſes ſtood charged, and 


and after payment thereof, and their own charges being ſitis- 
gi that ©. they ſhould pay the overplus thereof (if any) and 

« reconvey ſuch, part of the premiſſes, as ſhould remain un- 
1 Told, to the ſaid William Fowler, or to ſuch perſon and per- 
cc ſons, and to ſuch uſe and uſes, eſtate and eſtates, as tlie ſaid 
** William Fowler ſhould,” by any deed or writing under his 
<< hand and ſeal, atteſted by two or more credible witneſſes, 
a Umbts direct and appoint the ſame. 


2. 
14 


— 1 
. * 


This he of releas Was Ateſtoc —_ 15 two witneſſes, 
and; remained in * — of Ward the e il his 
death, 

By 


18 
22 
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By another andenture, dated the ſame 26th of Septen bar 


9 16. executed by all the ſaid three parties, reciting the leaſe 
and releaſe of the 25th and 26th of September, 1715; it was 
declared, that it ſhould: and might be lawful for the ſaid i. 
liam Fowler, at any time or times thereafter during his life, 
at his will and pleaſure, by any deed or writing under his hand 
and ſeal, atteſted by two or more witneſſes, or by his laſt will 
in writing, atteſted by three or more witneſſes, to revoke; repeal 
and make void, all or any of the truſts and eſtates in the ſaid 
indenture of releaſe of the 26th of September, 1715, raiſed, 
created, limited and appointed of the ſaid premiſſes, and every 
part thereof; and to declare, limit and appoint the ſame to 
ſuch other uſe and uſes, as ſhould ſeem moſt meet and convenient 
to him; and that from thenceforth, the truſts and eſtates. ſo 
revoked and repealed, ſhould ceaſe and be yoid, as if the ſame had 
never been created, limited, or appointed; and that it ſhould 
and might be lawful for the ſaid William Fowler, to diſpoſe of 
the ſame premiſſes, or any part thereof, to ſuch other perſon and 
Herſolis, uſe and uſes, as he ſhould think fit. 


On the 24th of Fanuary, 1716, Villiam Fowler died bot 
iſſue; and having made no appointment or diſpoſition of the 
eſtate, after the execution of the deeds of 171 5, the truſt of 
the whole eſtate deſcended to his heirs at law: But the deeds 
of 1715 being not then diſcovered, John Betham, who married 
Mary the daughter of Magdalen Caſey, taking advantage thereof, 
immediately upon the death of William Fowler, entered on the 
W ant received the enn during his life. 

WR Wend 1719, this Jobn Betham died without iſſut 
male, leaving Mary his widow, and the appellant Catherine his 
daughter: Whereupon the widow took adminiſtration to him, 
and poſſeſſed his perſonal eſtate; and by the connivance, or per- 
miſſion of the ſaid Edward Ward, who all along acted as agent 
for that family, ſhe, as guardian to her ſaid daughter, received 
the rents of the real eſtate ail Des. death, which ae 
about of uy, 1725. | 


In 1721, Fobn Tombs, one o of the truſtees in. the ſettlement of 
September, 1715, died; and in November, 1724, Edward Ward, the 
ſurviving truſtee in that ſettlement, alſo died. Soon after whoſe 
death, Chr; Nopber Ward his ſon and adminiſtrator, found among 


6 his 


348 


2 
1710. 
23 


apprehending tliem to be of conſequence. o the family, he 


ſettlement, theſe deeds of 1715 would be deemed. a revacation 


he believed his etdeſt brother Edward would aflign his truſt to 


purpoſe. | ; "thay zi 


Auguſt; 1725, the ſaid Edward Ward the ſon, conveyed ' the 


Cakes in Parliament. 
his father's writings, the ſaid deeds of September, 17153 and 


broüght them up to London, to the reſpondent Lord Afton ; who 
defired Mr. ard to go with him to Mr. Pigott, to adviſe u pon 
thoſe deeds on behalf of the appellant Catherine; and Mr. Pit 
having read the ſame, ſeemed much diſſatisfied, apprehending 
them to be to the diſadvantage of the appellant Catherine and 
her family ; and' finding on enquiry, that Edward Ward. had 
ſurvived Dr. Tombs, he ſaid, that by theſe deeds the truſt eſtate 
was veſted in the heir at law of Edward Ward, and that he 
apprehended Lord Afton and Mr. Fowler had no power to at 
further as truſtees under the ſettlement of 1712; far chat 
as the ſaid William Fowler had a power of revocation in, the firſt 


of the ſame; and thereupon aſked Chriftopher Ward, whether 


Lord Afton and Mr. Fowler ? Who anſwering, that he'certainly 
would,” Mr. „ ty; defired him to yr a e deed e 


Accordingly, by leaſe and releaſe dated the 2oth and bit of 


ptemiſſes to the reſpondents Lord Alon and Mr. Fowler, and 
their heirs, upon ſuch trufts as he the ſaid Edward Ward might 
have held the lame. _ 


In che year 1726, a treaty was ſet on foot for a marriage 
between the appellants; on which occaſion, Mr. Pigott 
counſel for Lord Fauconberge, and Mr. Ward was counſel for 
the Lady and the reſpondents the truſtees ; and by leaſe and 
releaſe dated the 1ſt and 2d of Auguſt, 1726, reciting the 
intended marriage, in conſideration thereof, and of the great 
eſtate in land to which the appellant the Viſcounteſs was en- 
titled, and which was therein mentioned to be ſettled on her, 
and the iflue of her body to be begotten ; and for ſettling a 
zointure. on her if ſhe ſurvived the appellant the Lord Viſcount, 
in bar of her dower ; his Lordſhip conveyed certain manors 
and lands therein mentioned, to truſtees for the benefit of the 
appellant the Viſcounteſs and the iſſue of the marriage; with a 
power thereby reſerved to himſelf, to revoke all the uſes in this 


dettlement, with conſent of the truſtees, except dhe Provilion'f for 
the Viſcounteſs. = 


Cakts in Parttament. 


thereupon the ap pellant Lord Fauconberge entered upon the eſtate 
in queſtion, and feceived the arrears and gromiag rents thereof. 


Ti bihat Grove being one of. . othairy 3 William. For 070 
ler, and as ſuch entitled to a moiety of the ſaid eſtates, 
ſubje&* to Fowler debts, according to the ſettlement of 
171 53, the reſpondent Fitzgerald, in the year 1727, entered 
into à treaty with him for a marriage with the other re- 
ſpondent Rebecca his only child; and in conſequence thereof, 
by articles of agreement dated the 2d of February, 1727, 
between the ſaid Thomas Grove, and the reſpondent Mr. Fitz- 
gerald, reciting, that the ſaid Thomas Grove in coparcenary with 
Lady Fauconberge, was well entitled to an undivided moiety. of 
the fald William Fowler's real eſtate, and that à marriage was 
ſhottly to be had between the reſpondents Richard and Rebecca: 
In confideration of the intended marriage; and for other con- 
ſiderations therein mentioned, Grove covenanted to convey all 
his undivided moiety of the ſaid eſtate, to the uſes therein men- 
tioned. And after the marriage was had, Grove, in perform- 
ance. of this covenant, by leaſe and releaſe dated the 28th and 
29th of February, 1727, conveyed his undivided moiety of all 
the ſaid manors and premiſſes to truſtees and their heirs, to the 
intent that the ſaid Thomas Grove and Rebecca his wife might, 
during their lives and the life of the ſurvivor, receive a rent. 
charge of 350 /. per ann. clear of taxes; and ſubje& thereto, 
to the uſe of the reſpondents Richard F itægerald and his wife, 
for their lives and the life of the ſurvivor; remainder to the 
truſtees to preſerve contingent uſes ; remainder to their firſt and 


other ſons in tail male; remainder to their daughters As tenanfs 


in common in tail; 5 remainder to the faid 7 Sonar Grave and 
WEIS 
his heirs. | N | 
" * q . #- & $ 264 *7'3 s { : J 4 1] £ 31 14 ig. '% 4", 


On the 3d of Abu 1728, the A pen and his 


wife exhibited their bill in Chancery, againiſt the appellants and 


the Lord Agon, Charles F owler, the faid Thomas Grove, wh6'wis 
the adminiſtrator de bonts non of William Fowler, and the faid | 
I.dward Ward, ſon and heir of Ward the ſurviving truſtee, for 


a diſcovery of the ſaid ſettlements, and all other writings relating 
to the eſtate, and to have their title to an undivided moiety 
thereof eſtabliſhed ; ; and for an account of the rents and profits 
Vol. III. 7A -2444.  thereor, 


549, 


1730. 


* 


On the 5th of Auguſt, 1726, the marriage was had; and 


- 
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, thereof, from the death of Milliam Fowler, and alſo of his his per- 


— onal eſtate, and that the truſts created by him might be. exe- 


cuted; and that after the payment of his debts, bie parties ho 
had the legal eſtate,” might join in making proper conveyances 
of a moiety thereof, ORG * to the reſpondent's m marriage 


In 4% 
| W ND ab nds 


„ To th this bil thenppellants put in a when and dafef 15 and 3 
too } much of the bill, as ſought to. impeach their title to any 
of the e eſtates which were formerly the inheritance of TP 91m 
ok fer, or of any ſhare thereof, or to have an account of the 
"rents and profits, or any relief concerning the fare 7" thby 
Jointly | pleaded the ſettlement of the 2d and 3d of July, this, 
A 0 the ſettlement of Auguſt, 1726, made on their Wtriagt. 
7 od. | y their anſwer ſaid, that before their marriage, or mikity 
the ſettlement of the appellant the Lord Viſcount's eſtate;"they | 
bad not any notice of the deeds of September, 15 1 f, not till 
aböut eleven r months after their marriage; and inſiſted, chat the 
letllement of September, 17155 being atteſted only i in the Preſctice 
95 Feen could not in any ſort amount to a revocatioſt bf 


of the uſes OT eſtates, created or appointed by the” lee 
19119 


—_ of July, 37124 And that in caſe Mr. Pigote, who th 
counſel for the appellant the Viſcounteſs, in preparing 


mMargiage.. ſettlement; had notice of the ſettlement of 1 17 
was as: counſel; for the reſpondents the Lord Afﬀon an 
Few(er z and the appellant the Lord Viſcount did by his ff 5 
inſiſt, that he was a purchaſor, or in the nature of à pure I 15 
Gyros the joint lives of him and his ſaid wife, of all We e 

of the. ſaid Will: am Fowler, As virtue of his NN and the 


ee by him made. AE 


RR 


C05 n DSAIRIOOA 


{1.31 Of 


O the 17 th of December, 1 728. _ 5 Was argued before 
the e Lord Chae, King; 3 when the ſame was ordered to fand' 
for an anſwer, with liberty 1 to except to any thing therein, fave as 
to matters of account; and the benefit of ie wag lire! 
till the hearing of the cauſe. i ifs asl 


* 
. 

F 

1 — 24 ' F 1 
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The reſpondents replied, and the cauſe being 1 Wit: 
eee idee on both des, and Foblication having: 


— 


r 


45 8 before the Lord etandellet, aſſiſted by the Maſter of, 
the Rolls and the: Lord Thief Baron Reynolds; who; after; 


having taken time to conſider, concurred 1 in opinion, and on the 
* | 12th 
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12th, of June, 17 30, unanimouſſy declared, that the decd of —— 


Fuly, I 712, was, reyoked by the deed of September, 171 H and © 


that'o on the death of William Fowler, the eſtate in fee, ſubject 
to the ineumbrances contained in the ſchedule annexed to that 
deed, deſcended to his heirs at law  Thomar Grove and Mary 
Beba; and that the moiety belonging to Mary Betham, vvas 
then deſcended to and veſted in the appellant the Lady 
Viſcounteſs Fauconberge, in fee; and that the reſpondents 
Mr., Fitggerald and his wiſe were entitled to the other moiety 
belonging to the ſaid Thomas Grove, according to the uſes of 
5 deed, of the 29th of February, 1727. And it was referred 
o the Maſter. to take an account of the rents and profits of the 
ey contained in the faid ſettlements of 1712 and 1 I 5, 
received by the appellant the Lord Viſcount ; and 10 5 
accgunt cagainſt all parties, of the perſonal eſtate of Vl 
Fopolen and likewiſe an account of the debts and incumbrances 
on the eſtate, and what was due thereon, and to enquire into 
the reality of the debts, and whether any and which of them 
had been paid, and by whom and out of What: And the per- 
e 3 Es was, in the firſt. Place, to be 


the BAT debts, And = s of! the ladauadas, were is be 
19 IH 114 
1 dr the reſpondents Mr. Fitzgerald Abd his wife 


nd the be lants, and a commiſſion was to iſſue for that dur 


pole ; and a fter, ſuch, commiſſion and partition; che reſpont ents 
the Lord Aſton and Mr. Fowler ſhould (ſubject to the the autrultles 


contained in the ſchedule annexed to the indent 10 of September. 

17:43):convey one moiety to the appellant the ä ady ee 
and ker, heirs; and the other moiety to "fi&h* es, es anc d truſts. 28; 
were mentioned in the deed of Februar aq n 7 1 , there, 


Jo 1727s. 
ſhould be any ſurplus profits remdinin hg i in the "hands .of 1 ©; Apr, 


pellant the Lord Viſcount, he was to fetain dne moiety thereof 


to himſelf, and to Pay. the other, moiqty, to tha xeſpondent Mir. 
F ite gerd; aud 10 far as 


far as the appellant, zg Lend Mi ſcount had 
püd che 200 K Pa, Ahr. t to Thomas Ergve, ſo far Be:was:to have, 
a deductioh för the fame opt of. the Plaintiffisimoiety and the 
rents If alrear in the EY hands, ,apd, the; growing rents And 
profit® till Tach' ſite and partition, were $9 be paid, one moiety 


5 3 Men 13402 22 \ 3 14) #4 
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to 
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81 


Ds 


C. Talbot. 


W. Hemil- 
ton. 


tled on her, and not having notice of the releaſe of September, 


tlement of 1712, having, in ſupport of that ſettlement, obtained 


and therefore a Court of Equity ought not to take away the 
legal eſtate from, them, i in favour of the refpondents Mr. and Mrs. 


an innecent purchaſor. That the leaſe and releaſe of September, 
17135, being executed in the preſence of ro witneſſes only, 


| was ene entire. ſentence, and the circumſtances with which. Wit- 
iam Foadler thought fit to have his revocation of ſo ſolemn. a 


_ ſettlement attended, were applicable to every method of execut- 
| ing that power; it was unreafonable therefore to imagine, that 


8 "cation: ſhould take place, tho unattended by any of them. 


poſed the fiſt: part of the proviſo {to grant, fell or demile.; any 
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to the reſpondents: Mr. Fitagerali and his wife, and the other 
moiety to the appellant the Lord Viſcount: And all deeds and 
writings relating to the real eſtate, were to be brought before the 
Maſter on oath; and after the partition made, either party was at 
liberty to apply to the Court for directions touching the deliver- 
ing back of fach deeds. And the bill, as againſt the Lord Aon 
and Mr. Fotvler, was diſmiſſed with 405. coſts, but without 
prejudice to the then plaintiffs, or the appellants bringing any 
new bill for an account of the rents and profits of the eſtate ; 
and the defendant Ward was to join in the conveyance, if defines. 


P. rom . FR IN 8 Lady Rana appealed F had 
on their behalf it was argued, that his Lordſhip having ſettled 
a great aſtate upon his Lady and the iſſue. of that marriage, 
every way adequate to the whole eſtate. of Mr. Forer, upon 
the credit and in confideration..of Mr. Fowler's:eftate being ſet- 


17153 he ought to be conſidered as a purchaſor under Mr. 
Fawler's ſettlement, of the benefit of the. limitations thertin con- 
tained to Lady Fauconberge and the iflue of che marriage: And 
that Lord Aſton, and Mr. Charles Fowler, the truſtees. in the ſet- 


a conveyance from the heir of the ſurviving grantee in the releaſe 
of 1715s; ought to be. conſidered as truſtees for the appellants; 


Fitzgerald; and in prejudice of the appellant Lord Fauconberge, 


ought-pot ta be conſtrued a revocation of the ſettlement of 1712. 
Fer the clauſe in which the power of revocation was reſeryed 


he intended an expreſs revocation ſhould not be good, unleſs 
thoſe circumſtances were obſerved, but that an implied revo- 


That the conſtruction contended for by the reſpondents, ſup- 


part of the premiſſes) to be a diſtinct lentence, and a different 
branch 20 a anconfined to the ceremony of execution in 
b tr | E the 
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the preſonce of three witneſſes, and to enable Mr. Fuuler, by 
a grant, which required neither ſigning or atteſtation, but only 
ſealing and delivery, to revoke the whole ſettlement; but thoſe 
words, if taken as a diſtinct ſentence, were incompleat, and the 
conſtruction put upon them was neither conſiſtent with the 
intention of the proviſo itſelf, or with ſeveral other clauſes in 
the deed. For it would render the greateſt part of the power 
which followed theſe words, nugatory and uſeleſs; becauſe 
there was ſcarce any thing, which, by the ſubſequent part of 
the clauſe, he was impowered to do, under the reſtrictions 
therein limited, but what he might in effect do by thoſe pre- 
vious words, without any reſtriction at all. Further: The 
elauſe for raiſing ſuch ſums out of the eſtate, as Mr. Fowler, 
by will or deed executed in the preſence of tue witneſſes ſhould 
appoint, and the power of leaſing, + by deed or writing under 
hand and ſeal, executed in the preſence of fu witneſſes; had in 
vain directed thoſe ceremonies to be obſerved in the execution 
thereof, if, by the reſpondents conſtruction, Mr. Fowler might 
do hoth, without obſerving either of thoſe ceremonies: And it 
was impoſſible to conceive, that by the words, * grant, ſell, 

% or demiſe,” he intended to reſerve a general power of de- 
mifing the premiſſes, even for the longeſt term of years, with- 
out any figning or atteſtation of ſuch leaſe; when, by the clauſe 
inſerted for that particular purpoſe, he had expreſſly confined 
his power of leaſing, even for one year, to the ceremony of 
figning ſuch leaſe in the preſence of two witneſſes.” On the 
contrary, it ſeemed to be Mr. Fowler's intent, not only to reſerve 
a power of revocation, but alſo to confine the execution of it 
to particular ceremonies, in order to aſcertain what act of his 
ſhould or ſhould not be deemed a revocation of the ſettlement, 

which he had fo deliberately made ; and the ceremony of atteſta- 
tion by three witneſſes, being with propriety applicable to the 
whole proviſo, and conſiſtent with all the other parts of the 


deed, it ſeemed to be a natural conſtruction that it ſhould ex 
tend to the whole clauſe. 


In aid of theſe gue it was ſaid, that there was the leſs 
reaſon to conſider. the deeds of 1715, as a revocation: of the 
ſettlement of 1712, becauſe they were executed at a time when 
Mr. Fowler might think it proper to execute {ome conveyance 
to protect his eſtate ; and he ſeemed induſtriouſly to have avoid- 


ed the ſolemnity of three witneſſes, leſt that ſhould operate as a 
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revoeation of the ſettlement of 17123 which it did not appear 
he had any intention to vary. But if the: deeds of 151 5 ſhould 
be ddemed to be any revocation of tho ſettlement of 1712, „et 
they could nat be total revocation; becauſe it was admitted 
that thaſe deeds operated only as an implied revocation, by reaſon 
of their inconſiſteney with the ſettlement of 1712, and theres 
fore Were no further a tevocation, than ſuch inconſiſtene e 
tended . Now the releaſe having conveyed the ptemiſſes. in truſt N 
to raiſe money fot paying the debts mentioned in a ſchedule 
thereunto annexed; and afterwards to reconvey to Mr. Fomiùm, 
or ſuch perſons and uſes as he ſhould appoint, without fajingi7 
to William:Fowler-or:his heirs, or limiting the eſtate in default 
of appointment, which was the eaſe: that had happened j ĩt w 
apprehended; that the releaſe of 1715, was no further inconae 
ſiſtent with the fettlement of ira, than as to: the particular ©! 
uſes ſpeeiſied in that deed, and conſequently; as to the reſt of tie 
eſtate, did not revoke: the ſettlement of 1712 5 and that unde 
theſæ eircumſtances, a Court. of Equity ought to reſtrain it from 
operating any further, _—_ Gtisfpthe-particulaypurpbſe,s 2: 
Ini. gezd vewis ava tf ns to 12awy, af; of bovis) 
To all A8 it was, anfwered, that. there could, bo no Pretence.,. 
to 8 Fady F tors EA purchaſor,, neither Was there, any,.. 
PUrgha 55 Page l 5 d Fauconberge, OF ANY RON YET ARGS WAG MMe:; 


nach, e and without ſame. of. theſe.cirgums,.. 
% Pleps. of, el 9 d. have never been allowed, in Courts... 
fEq yr hh 51 1 Was a caſe the leſs Proper for ſuch a plea, 


ders ſe the appel lants 4 no legal title, nor any legal incum: 
brine ic 4 1255 their luppoſed equity ; ; the. legal. eſtate being. 
in the truſtees, a the only queſtion being, for whom they 1 


truſtees : : if: the right to the truſt, appeared to, bel ang to.t the, 


10 nds 1 5 bp e a Court of e e eould Pg 


mh {4 gs Shs William == intended to retain. an NG, 
power, -natwithſlanding that ſettlement, to diſpoſe of the whole 
eſtate at his will and pleaſure, by ſuch conveyances as he ſhould: 


think fits without confining himſelf to do it in the preſence of 
ee ANF; guarhlans af; witneſſes, or with; boy particular eircumſtanecs. 


Tous: 
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he took care; to have the third proviſo inſerted in the body of the 
deed by which it was made lawful fbr tbe fard William Fowler, 
at any time during bis life, at bit will and pleuſurr, to grant; H, 
or demiſe the prenm ſſes, or any purt theres: And the ſame proviſo 
concludes with theſe general words, that the ſaid William Fowler 
hall and may diſpoſe of the premiſſes, and every part and parce! 
thereof, to ſuch pern and perſons; uſe and 'uſes;) as be" Rull rbink 
fit, any thing bgfore mentioned to the contraty . notwithſtanding” - * 
That this laſt ſentence was independent of the preceding bratehes, - 
and the different powers reſerved to Mr. Fouler by this dee, 
were neither repugnant or uſeleſs; for as ſome things therein 
contained, were af ſuch a nature as might make him defirous 
to keep it ſecret; ſo it was plain he intended to have it in his 
power to defeat that ſettlement, by convtyibg; the eſtate to uſes, 
diffetent from the uſes thereby limited, without being under 
the neceſſity of referring to it, or taking any notice of it. And 
this conſtruction was · the mote reaſonable; inaſmuch as powers 
reſerved to the owner of an eſtate, have always been liberal 


expounded, fo 48 to anfwer nis intention, 45 bein pakt of 1. ö 


ancient right and dominion over the eſtate. Tut J — 2 


ler Having, by the deeds of 1715 55 © convey ed tlie fee af 2 
ance” of the Whole eſtate to Br. Tombs and hut, * pon: 
triifts' and for uſes utterly inconſiſtent with” -thoſe \ e of ie ite N 


complet revocation of che former; ; "the leg at eſtate being 2 ele 
in new truſtees, Who could be ſeiſed e upon 19 2 other E. 
truſts chan the new ones : Fit Mr. Fowler having. x made no 


t of ſ 2s it at rea IT old, 


after the particular Pag were anſvered, 1 truſt mul 9 


and His Kejrs, © 
arb g to the eſtabliſicd rules both f a 4 9 e . 


ſequently, there could be no toufdätiö 127 à Court WE quity | 

to controul or abridge the operation of the dcede of 1 15. DE 
conſtruing them to be only'a revocation pro tanto, merely to 
diſinherit one of the coheirs at law. 11 dat cheretöfel hoped, | 
that the deeree would be  afficinied, and the app ear wilthined' with 


coſts. 4484 10 Ti {4 by EDATE It} Tr WY Tt» > JV! 7 


= | 310 , 
olg 505 4 {is 7 210 JB 843». 


ate aa coun dul bi amn on Hriduy cher zöch Diener 
of F een the following queſtion was propoſed tothe Judges, e 


Jour. vol. 23. 


UVIZ, p. 624. 


5582 N 
This intention was fhewn by the introductory part of the derd D 
being inter woven with the conſideration; and purſuant theteto 55 
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| r vi cc Whether the deed of 1715, be a revocation. « 8 deod 
— « of 1712 and if ſo, whether the ſaid deed of 171 5 be n total 
5 revocation, or only a revocation pro tanto? And tho: Judges 
| having, on the next day, delivered their opinions ſeriatim upon 
this queſtion, it was ORDERED and ADJUDGED, that the appeal 


ſhould be diſmiſſed ; and the . decree a GEO of, 
affirmed * 


bien 8 | FY ( LISZACICTS 5 . 2113 bas 
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Caſe 80. Fee Tong, Clerk, and William e \works 2) 08 


eel; world ame) cllants... 


bol mino VOTE A 5 rig it DTD. 10 39% ni DIL! 
2 Robinſon, Eſq; Edward Harle, Jer ee nn 
Gent. and Others, —— of _ Res e 
e Olerte, deceaſed +, — Wen 


0 N *. 


2 Mareb, 1739. 52 wi 1 53013 49 
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PTY Wc ae VOH HN Tong, Clerk, Rector of Brancepeth: 2 county of 


6 . N 2 Dur bam, being indebted to the reſpondents and. ſeveral other 


1 perſgns, by judgments, bonds and ſimple contract, in great ſums 
iO > of money, in July, 1727. died inteſtate and without iſſue; 
ſeiſed i in fee of a real eſtate of about 200 J. per aun. and ofthe 
truſt or equitable intereſt of the perpetual advowſon of the rec- 
tory of Brancepeth, of the yearly value of gad and Amann 
of a ſmall perſonal. « eſtate. | 374016. & bans! 


[ | to 


After the death of Jobn T ong, adminiſtration was s granted 

William Dun, one of his creditors; and in Michaelmas term, 
1727, the reſpondents, on behalf of themſelves and other the 
creditors of Jobn Tong, exhibited their bill in the Court, of 
Chancery bgainſt we 8 and againſt N 7 ke the 


_ 
— — LY * _—_— —_— ha Je 4 57 — 22 ang 1 0 


» In 8 note on this caſe it is ſaid, that after hearing the opinion 
of the Judges upon the queſtion, it, was propoſed to reverſe the decree; and 
that the queſtion being put, it was reſol ved in the negative: : Contents 223 Non- 
contents 13. But no ſuch queſtion or diviſion appears in the Journal, lege 


4 A 


| + Mr. Peore Illiams and the ſeveral other reporters of this caſe, have taken 
it up ſubſequent to the determination of the preſent * . 2 N 


g. , 
4 inteſtate $ 


Cares, in. Partltament, 
inteſtate's wile” han DA, the adminiſtrator, Robert Rich- 


Larad/on\} 170 whonythe' legal eſtate 6f the ad- fon was veſted, 
and anner Car rand fun bis Wife, mortg affect” of part of the | 
.reabeſtate of the inteſtate; * praying a diſco! ati” account of 
the real und perſonal eſtate of the inteſtate / And alle the Wirth 
unte might ſet forth what title they had” or Claim to an y part 


of thedal eſtate; and that all the ſaid real Eftdte thight be fold, 


and the money applied for payment of the juſt debts of the laid 
Jobn Tong. 


— At 


ä — 
— — 


erte F i- 


W — 


"Fo this bill the ſeveral defendants put in their — ; and 
the appellants, by their anſwer, ſet forth the caſc ith reſpeRt 
to the advowſoh of the rectory of Branteperh to be as follows, 
vir That Nun Fenwick and Thomas Swinborne, Elqrsl being 
ſeiſed in fee of the ſaid advowſon, in the year 1700 cogtracted 
with Jobn Tong for the abſolute ſale thereof för \B&57: ; but he, 
not having tit purchaſe. money ready, borruwed the ſame of 
Robert Fairbeard, Eſq; and it was thereupon, ta! ſave expence 
in conveyances, agreed that Fenwick and Swinborne ſhould con- 
vey the ſaid advowſon to Fairbeam and his heirs, as a ſecurity, 
in the firſt place, for repayment of the ſaid 8607. with intereſt, 
and/ſabje&therets,” in truſt for Jeb Tong ne Kis AN 
That by deed intolled, dated the zth of Febr. I 
made between Pewwick and Swinborne of the" Artt AK 3 
bear of the ſeeotid part, und John Tong. of he thi PR 4 
Rorebiciand-Switborne;im confideration of $607. by 10 nec. 
tin of! Jobm Tbng, granted and con vey 4th aid adyowlon 


untoi:Robbr Fairbeard and Bis heirs; : in which Med Was 5 con- 
4 


£ 
tained a proviſo and covenant from F436, ard to 7 185 that 


Ir. of 8601. with intereſt, Poirbeard and,;his.theirs 
convey the adyowſon t to Tong and Bis ; heirs. —That. Torgs 


im his life-time,” paid the $601, and all intere ſt. for. the ſame 
birt that Fairbeard died, without. conveying the-advoyeſan, to, 


him, Whereby the, legal eſtate thereof. deſcended . t9.. Robert Rin 
charts; Dn, as nephew and heir at law of Fair beard. That 
Jobn Tong died inteſtate, without iſſue, in July, 1727, and 


before K:chargfon had conveyed the legat eſtate of the advo-ſdn 


wer 


to him; and that by his death; the ſaid ad&v6Ww16n}"of the'r right. 


and” intereſt Which Tong | had therein, deſcended ang came to the 


appellant Edward Ton g, as his brother and heir at law. 


That John. Tongs: being e rinpembent of the {aid Omen of Bran. +. 
Vor. III. e teig 0 8 
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— "beth, tlie ſame, by his death, became vacant; and thereupon 
tte appellant Edward Tong preſented the other appellant . 
iam Wekett, his Clerk, thereto, who was thereupon duly ad- 
mitted, inſtituted and inducted; and that the appellant Eduard 

Tong afterwards, by indenture dated the 8th of November, 

1727, for the conſideration therein mentioned, conveyed the 

ſaid advowſon to the appellant Yektert and * heirs, to > his and 


h their own ule. 3510 221; 


Loot 


After having thus ſtated the facts of the a the 2 
Edward Tong inſiſted, that the advowſon was not We 
to pay the reſpondents demands, and that he ought not to, be 
compelled to join in the ſale thereof, for the benefit of, his 
brother's creditors, or to direct the other defendant. Richardſq lo 
to do; and the appellant Welett inſiſted on enjoying the. ſame, 
according to the conveyance made thereof to him by the other 
appellant, — The appellant, Eduard Tong alſo inſiſted, that 

his brother Jahn Tong's real eſtate was charged with an annuity 
or rent-charge of 80/. per ann. payable half yearly to the ſaid 
appellant Edward and Suſannah his wife, and the ſurvivor of 
them, clear of all deductions during their lives, and the life of 
the ſurvivor of them; and that there was then due and in artear 
for the ſaid wa 4121. $4. 147 17 442, C8. 19, GLAPEOID 

11UL 44. JON 21 q +. | {DLO ON 

The defendant Richardſon, by 1 his "naſe; alledged, that the 

advowſon was conveyed by William Fenwick and Thomas Suin- 
borne to Robert Fairbeard and his heirs, ſubject to a condition, 
that if Jobn Tong ſhould pay Fairbeard 9111. 126. at the time 
mentioned i in the conveyance, that then Fairbeard ſhould: con- 
vey the advowſon to John Tong and his heirs : But that this 
condition was never performed by Tong, and that Fairbeard 
being dead, the advowſon veſted in the defendant ene 
and his heirs, as heir to Fairbeard. | 


— —— — 


- The Alan * Tong, by her anſwer, inſiſted, That 
ſhe was entitled to dower out of her huſband's real eſtate. 
And the defendants Carr and his wife, by their anſwer, inſiſted 
on a mortgage from the inteſtate of part of his real eſtate, for 
Aururdn yore and intereſt. 


The. cauſe Ser at iſe, came on to be heard before the 
Lord | Chancellor King on the 6th of November, 1730; When 


his 
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his Lordſhip was pleaſed to order and decree; that it ſhould be 
reſerred to one of the Maſters of the Court, to take an account 
of what was due to the reſpondents and the other creditors of 
the inteſtate John Tong, and upon what particular ſecurities, 
and the nature of their ſeveral debts; and alſo to take an ac- 
count of the inteſtate's perſonal eſtate, which was to be paid 
to the creditors in a courſe of adminiſtration: And it was fur- 
ther ordered and decreed, that the Maſter ſhould enquire into 
the real aſſets, either in law or equity, of the ſaid Fohn Tong; : 
and that in taking of that account, the ſaid advowſon ſhould . be 

conjidered as real aſſets, and ſhould be ſold to the beſt purchaſor, 

to be allowed of by the Maſter, and that all proper parties ſhould 

join in the ſale thereof, as the Maſter ſhould direct; and the money 

ariſing by ſuch ſale, was to be paid to the judgment creditors, 

according to the priority of their judgments, and then equally 

among the bond creditors. And this decree was to be binding 

on the defendant Richardſon, who made default and did not 

""_= unlefs he ſhould ſhew cauſe to the contrary. 


F rom ſo much of this decree as related. to the 2dvowſon, p. Yorke. 
the appellants appealed ; and on their behalf it was. inſiſted, N. Fazaker- 
that the advowſon was not aſſets at law, or at all liable to the leu 
demands of any of the creditors of John Tong; becauſe at law, 
no inheritance is liable to any execution, that is not capable of 
raiſing ſome profits towards ſatisfaction of the debt, which an 
advowſon is not: That therefore the advowſon, in this caſe, 
ought not to have been adjudged. aſſets in a Court of Equity, 
and eſpecially where the bill was no more than in the nature of 
ſeveral actions of debt upon bonds, brought into one cauſe, to 
prevent a multiplicity of ſuits ; for, in caſes of this kind, equity 
follows the law, and can make no truſt eſtate aſſets for the pay- 
ment of debts, which would not have been aſſets at common 
law, if the legal intereſt thereof had been in the inteſtate; 
ſince the ſame rule of property ought to gravely i in both. 


On the other fide it was 8 FI at the 5 c. Talbot 
an advowſon in fee is an hereditament deſcendible to the heir, T. Lu 
valuable in itſelf, and ſaleable; and even capable, if neceſſary, 
of having an annual value put upon it, and is therefore legal 
aſlets in the hands of an heir. That the preſent caſe was the 
ſtronger, in regard the legal eſtate in the advowſon was not in 
the inteſtate at the time of his death, but in the heir at law o 

8 | Fai: 


Deck 
aflir med, 
Jour. vol. 23. 


. 047» 


Caſe 81. 


Grounds and 
Raciments of 
Law and E- 
quity, p. 89. 
92. by tbe 
nameof Gould 
V. Morgan. 


— = Fairbeard ; and conſequently, the equitable inheritance only 
= 1 deſcended to the appellant Edward, as the' inteſtate's heir at law, 
and became equitable aſſets in his hands, governable dy e 


Caſes. 1n;Nartiament, * 


rules 'of equity. That this was a caſe between creditors, Who 
are always favoured in a Court of Equity, and the pp 
Wekett, as claiming the advowſon under a voluntary conveyunte 
from the appellant Tong; and that the creditors would, in all 
events, be great loſers, for, even including the value of the ad- 
vow(ſgn, there wquld be a great deficiency of aſſets. wars Yrs 


- 
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AFTER hearing cc counſel on this appeal, and hearing the P i. 
nion of the Judges Preſent, in relation to a matter to them 
poſed ;, it was ORDERED and AD JUDGED, that the decree rb 
plained of, ſhould be affirmed, with this addition, that in tak- 
ing the account of the advowſon as real aſſets, ** "the appetite” 
8 Thouta have all juſt allowances.” 


hs G a 100 Mai his Wiſe, late)” = orb; al 
Mary. Ghiſon, Conyers Place, Tun. and | 8 of 
Magdalen his Wife, late Magdalen er ade 2 
hong Conyers Place, Sen. } ett ante Wt 


Soft 


Films Oude, Edmund CO Pet er 


ft April, 1731. Ae o Ye 


— 


4 HOL OMEW Lane, having a =” =. two * 
ters, and being ſeiſed in fee of ſeveral meſſuages and lands 
in 1 and Tiſbury in the county of Milis, and in Wimborne F 
in the county of Dorſet; by his will, dated the 5th of May, 

1671, directed, that his wife ſhould enjoy his dwelling houſe at 

Wimborne, ſo long as the remained his widow ; and all the reſt 
of his real eſtate he gave to truſtees, on Parts of his own iſſue 
male, in truſt for his two daughters in tail, with divers re- 
mainders over. But by a ſettlement made ſubſequent to this 17 
will, dated the 18th of Ae, 1677s he ſettled his lands in 
4 5 a 


* - » 4 ; 
, * The | +4 4 4 


cates in Battiament. 


Semley and Ti Bury on himſelf for life; ; remainder to truſtees 
for 50- years, to raiſe out of the rents and profits 1000. per ann. 


for his wife, for her life; remainder, as to one moiety, to his 


daughter Saſan; and as to the other moiety, to his daughter 
Magdalen, in fee. 


In the life-time of Lane, Suſan, his eldeſt daughter, inter- 


married with Robert Coker ; and after Lane's death, Magdalen, 


the younger daughter, intermarried with William Okeden, Eſq. 


And by indentures of leaſe and releaſe, dated the 29th at 
zoth of Augußt, 1687, in conſideration of that marriage, and 
of 48004. paid down as the marriage portion of Magdalen by 
her father's executors, Okeden and his father conveyed to truſ- 
tees, ſeveral eſtates of 1200 J. per ann. as to part, to the uſe of 


William Okeden for life, remainder to Magdalen for life, for her 


| jointure ; ; remainder to the firſt and other ſons of that marriage 


in tal ale; fremainder to the heirs male of the body of M4. 


ham Okeden ; remainder to William Oꝶeden in fee: And as to 


the reſidue, to the uſe of William Okeden for life; remainder. 
to truſtees for 500 years: remainder to the firſt and other ſons 


of the marriage in tail male; remainder to truſtees for 600 


years; remainder to William Okeden and the heirs male of his 


body; remainder to the heirs of the body of William Ołeden: 
remainder to William Okeden in fee. The truſt of the 500 


years term was declared to be, for raiſing portions for younger 


children, in caſe of a fon and other children; but if there 
ſhould be only daughters, that term was to ceaſe; And the 
truſt of the 600 years term was declared to be, that in caſe 
Wilkam Okeden ſhould die without iſſue male, and leaving iftue 
female, the truſtees were, after his death, to raiſe portions for 


ſuch iſſue female; and particularly, if but one daughter, 5000. 
But ſuch portion was not to become wed unleſs ſuch: "y ne core | 


Ju 8 ber pen 


In ch) youu: 16 79, Bartholomew Lane dieda W the 
iez-fimple and inheritance of all his real eſtate, except the, 
dwelling houſe at Mimborne, was veſted in the ſaid Suſan. ad“ 
Magdalen his daughters, in moieties : And Mary, his widow, 
having, in 1687, intermarried with one Dreycott, Suſan and 
Magdalen became —— ſeiſed in fee tail of the ſaid qwelling 


houſe in moieties. 


Vol. III. 2 D Magdalen 
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the curteſy. And in June, 1707, the ſaid Mary, bis 


Caſes in Parliament, 


Magdalen ali died in Fuly, 1688, leaving iſſue only ene. 
daughter named Mary; whereupon the ſaid N iam Oeder 
became ſeiſed oſ a moiety of all Lane's real eſtate, as tenant by 

bah 
daughter, intermarried with William Glifſon ; but this ares 


lage 
TED Flag 8 
Was without We conſent of, and diſpleaſing to the father. 


Win 
FAY 


22 8 very careleſs and extravagant, and having cbn- 


tracted a debt of 170 f. to one George Paſhen.z for ſecuring, the 


repayment thereof, he, and Mary his wife, by leaſe and releaſe 
dated the 26th and 27th of December, 1715, and by a fine, 
eonveyed to the ſaid Paſben and one George Clarke, and their 
"heirs; the reverfion of an undivided moiety of her grandfather 
Lane's eſtate ; in truſt by ſale or mortgage, to raiſe and pay the 
faid Paſben 1704. and intereſt ;. and afterwards: — 
ſaid Wi liam Gliſſon in tec. KX 4asHs 


; 1 noc 


Py 01 14 3813! 


William Gli 727 « debts . and he being * Fob a he- 
iy of ſelling the ſaid eſtate. for ſatisfaction, thereof, frequeni 
applications were made by him and his wife to William Olrden 
her father, to purchaſe their reverſionary intereſt; and, after 
ſeveral treaties, they agreed at the price of 500“. In, purſuance 
whereof, by indentures dated the 17th and 18th of Faly, 1716, 
executed by Glien, Paſben and, Clarke, reciting the laſt men- 
tioned indentures of leaſe and releaſe, and that Paſben and 
Clarke had not raiſed the 170/7.. and that Gin wanted to raiſe 
other! money, and had agreed that the premiſſes .conveyed, to 
Paſben and Clarke ſhould, for 5001. be granted and canyeyed 
tothe (aid William Oleden: It was witneſſed, that in con- 


fidetation of 1747. 19s. 21 by Okeden to Poſter, and 133 54 


 S$ © © © 


and Clarke, at the — and — of 2 iſoa, — to 


Ofeden in: fee... 


7 10 all the ſaid premiſes conveyed. to Paſben and 
Clarke, AS aforeſaid; and the ſaid William Gliſſon thereby cove- 


nanted againſt incumbrances, except the ſaid William Okeden's 


eſtate for life, as tenant by the curteſy; and allo corenanted 26 
make further aſſurance. 


Milliam Oelen being ſo £362 of the ſaid oremitics and of 


a conſiderable real and perſonal eſtate, on the 2gth of January, 


1716, made his will; and thereby deviſed his perſonal eſtate, 


A and particular parts. of. his real eſtates to the e e 


[L919 34 Gui | Lat £6. aller, 
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Waller, Huſſe 77 ing Bond, and Jaſßbua Churchill, 3 in 
truſt to be applied in payment of his debts and legacies, aud 
the 5000 l. to be raiſed by virtue. of his, martiage ſettlement ; 

and he deviſed the reſidue of his real and perſonal eſtate to kis 
laid truſtees, for the benefit of the reſpondents Milliam and 
Edmund Okeden his natural children, ſucceſſively in tal! male; ; 


with remainder to his own right heirs, 0 


On the 18th of September, 1718, William Oed. n the lege 
died; leaving Mary G en his only daughter and heir at law; 
Who died in Fanuary, 1719, leaving the appellants Mary and 


Magdalen, and one fon, who afterwards died an infant and 
without ilue. 


'# * 


* 


In N 1722, William Glien dect inteſtate; ; Where- 
upon the appellant Place the elder took out letters of admini- 
ſtration both to him and. Mary his wife; and in May, 172 5⁷ the 
appellants brought their bill in the Court of Chancery, againſt 
the teſpondents and others, for an account of the real and per- 
ſonal*\eftate of Bartholomew Lane; and particularly, for. an an 
account of profits of the eſtates at Sembley, 75 fBhury and Win- 
borne, conveyed to the ſaid William Okeden as aforeſaid, and 
alſo to ſet aſide the conveyances thereof; ſuggeſting, that 
William Gliſſom and his wife, being very neceſſitous, were im- 
poſed upon by Willlam Okeden and. 1 agents, and drawn, in to 
execute the ſame for little or no conſideratian, being under the 
power and influence of *Okteder, and on aſſurances of kindneſs 
and other promiſes, which were never made good. And. the 
bill likewiſe prayed relief as to the railing the 5009/7. provided 


by/the marriage fettlement of 1687, and ſought. alio,ta een 
the will of Walen Oteden. . = E499 
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WAY! 


The delpondeirer anſwered this bill, and " reſpondent, Wi. 
lam Oheden by his. anſwer, ſet - Forth the conveyance. to William 
Oteden of the eſtates at Semley, Ti 1ſbury and Wimborng ; denied 
the ſeveral charges of fraud and' impoſition, and iniſted n.the 


5» [IT 


faid purchaſe being made for a full and valuable cor idera- 


tion, and not obtained by fraud or i wereskerde duet 


whatſoever. LIC OI a | | 2 1 7 5718 FE 
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„On the: IF of May, is the fetal wit he! 1 bel ore the 


Lerd- Chancellor King; who was pleaſed to decree, that what 
ofethe 3000/., was not raiſed, together with the intereſt thereof 


2 from 


C. Talbot. 


J. Floyer. 


r Caſes in poritament. Ui, 


from the death of Will iam Oheden, ſhould be raiſed and 50 ber | 
of his perſonal and truſt eſtates ; and directed the 5 to 
be taken for that purpoſe, with proper directions touching the 
ſame, and for the maintenance of the appellants, and p placing 
out their monies for their benefit till their coming of oY 
And as to the dreds and writings of the real eſtate, they were 
to be produced upon oath before the Maſter, to be inſ pected by 
each fide, who were to be at liberty to take copies beer at 
their own charge; and the ſame were to remain with che Mater 
for ſix months for that purpoſe, and then the parties we were ig" 


be at liberty to apply to the Court, to have the deeds delivered 
out to thoſe to whom they belonged, or for any other Purpoſe 
relating to the lands contained in the ſaid deeds :, And as to all. 
other matters and things, the appellants bill was diſmiſſed, as - 
to the defendant Mrs Morgan with coſts, to be paid by the; ; 
appellants ; ; and the reſpondents Bond, Walter and Huſſey, were 
to have their coſts out of the teſtator's eſtate; and the defen nts. 
Farewell and his wife to have 405. colts, out A, it be ir ul 
eſtate; and the appellants to have their coſts; as to that part of of 
the bill which related to the raiſing the 50004. out of the truſt. 


eſtate, 1 cill the fame nn be raiſed. n fr 


IE 


FOOTY 5105 yori: 


Tu 45 much of this ene as  diſmiſicd the appellant's N ul” 
relative to William Okeden's purchaſe, they appealed; and on their, 
behalf it was urged, that William Okeden, not having, adyanced 4 
any thing to his daughter either upon or after her marriage, 
and her huſband and children were, at the time of this 1 5 | 
under the moſt extreme want and neceſſity ; from 2 45 48 
well as from their ignorance; of the real value of the ellste, 
which was in Okeden's poſſeſſion, and from the. influence of bs 
paternal authority, they were liable to be impoſed upon by 
him. That the great diſparity between the. real value of the 
eſtate,” and the ſum of 500 J. advanced by Ołeden for the pur- 
chaſe of it, was a ſtrong proof of his having taken an unreaſon- 
able adbantage of Gliſſons diſtreſs, ignorance, and dependance 
upon him; it appearing fully in the cauſe, that the eſtate was 
then worth 18004. to be ſold. And tho' he was entitled to an 
eſtate. for life - therein, .as tenant by the curteſy, yet there 
ought not upon that account to have been a deduction of mote 
than one third, at the moſt, which would have left above 
1200 l. as the value of the inheritance purchaſed by him. And 


this unkindneſs to his daughter, Mr. Okeden conmpleated by 
his 


Caſes in Parliament. 
his will, whereby ke! totally: diſin 


5770 her, 7 not only 

the, eſtate in queſtion, but alſo al his my te which was 
in his, power to, dicpoſe of, to his two Md! ſons. It - 
was, therefore prayed, that the decree might be reverſed as 
to this point; that the pretended ſale might be ſet aſide, and 


2 5 $4 as a ſecurit only for what was really paid by Okeden, 
as the, confideration thereof; and that upon repayment of the 
ſame } with intereſt, after a deduction of the profits which had 
grown due fince his death, the eſtate might be reconveyed to 


the appsllants Mary and Magdalen, and their heirs; and that 


they might haye their coſts out of his eſtate. 


, 
42 


On tlie other ade it was ſaid, that there, was not the leaſt 
probf of any fraud or impoſition upon G4 en or his wife, in 
obtaining this purchaſe ; but on the contrary, it appeared clearly 
by the evidence,” that they themſelves. firſt applied to, and 
afterwards preſſed Mr. Okeden to become the purchaſor ; that 


P. Yotke. 


b. Ryder. 


ſeveral treaties were had about it, and even When the price Was : 
agreed 1 upon,, he gave them time to procure a better purchaſor; . 
and chat the conveyances were not executed, nor the 7 


ment itfelf compleated, till a conſiderable time, had been ſpent 


in ſedking for a better purchaſor, and they themſelves declared 


they could not find one. That. the + purchaſe, was only of a 


reverſion after an eſtate for life, of an undivided moiety then 


\* 30 


let at 70 J. ber ann. out of which was allowed by the landlord 


8]. ber ann. in lieu of tythes, and all other rates, taxes, fe airs, 
and, outgoings to which the premiſſes were liable, anc part 
thereof conſiſted in old houſes; ſo that this bargain upon the 


face of it could not be very beneficial, and it appeared in fact, 


that 500“. was the moſt which could be got for it. But how 
advantageous ſoever the purchaſe might be, it was a fair agree 
ment between parties who were capable of contracting, and had 
a right to diſpoſe of their own; and it was apprebended . to be 


no ground for 4 Court of Equity to ſet afide an, agreement 
made without fraud or deceit, becauſe one party happened to 
have a good bargain. That Gliſſon himſelf never. complained 


of being. injured by the fale, but quietly acquieſced. tal] his. 


death, Which was ſix years after; and it was ſahmitted, that an 
attempt to ſet aſide a purchaſe after ſo great a: length.of:tune, an nd 
upon a charge of groſs fraud and impoſition, uthout any proof 
to ſupport it, was very vexatious; and WW the, appeal. 
ought to be diſmiſſed with cots. Do 20 t= tidy 500 net 

Vor, UI. de * E "ir de anlass: 2; Bu. , 


180 
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— Bur, after hearing counſel on this appeal, it was ORDER EU 
1731. 


— and ADJUDGED, that ſo much of the decree as was therein 
ot Uu cbmplained of, ſhould be reverſed : And it was further oRDrR- 


* ED and ADJUDGED, that the deeds of leaſe and releaſe of the 
Jour, vol. 23, 


E 17tvz.and-t8th of Fuly, 1716, ſhould: be ſet aſide from being 
an abſolute purchaſe, and be conſidered only as a mortgage ot 
ſecurity for the money really and bond fide paid by William 

to Villiam Gliſſon, or to his order, or for his uſe; and 
that it ſhould" be referred to a Maſter of the Court of fun 
cery, to take an account of what was due for prineipat and 
jn toreſt of the money ſo paid and advanced by the ſaid William 
Oteden; and that an account ſhould be likewiſe taken of the 
rents and profits of the lands and premiſſes compriſed in the ſaid 
2 received by the reſpondents ſince the ſaid Oteder's death, 
or which might have been received without their wilful default. 

or thro' the means of the ſaid William Okeden'in his life-time; 
and the Maſter” was to make a reſt at the end of ebety y ear, 

- x84Wedu&t that reſt firſt out of the intereſt, and theti out of 
"the principal advanced by the faid Oteden and” if vpöf taking 
tie id account, 'the reſpondents ſhould be found to be « over 
paid, then they "thould lin y the ſurplus to the appellah ts, and 
e up to them the title deeds, and convey one moiety of 
the Rid eſtate, "Free" from all incumbrances, to the appellant 

1 1 G and Ber heirs, and the other mojety to the appel- 
lant Mag dalen Place: and her heirs: : But if on taking the, ſaid 

” a, there ſhould be any thing found due to the reſpon- 


918 SITES 


dents ; then, on the appellants payment to them of what, ſhould 


5 be ſo found due, the reſpondents were to convey one mgiety of 
5 e lands and eſtate to the appellant Mary and her heirs, 


And the other moiety to the ,appellep Wages and {Mes heirs: 


to that p art of 5 bill which related to the matter dees 
10 hp Ad t that duch coſts mould be taxed by | the Maſter, 
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)Y : an \ act paſſed. in Ireland, 20 „ incitled, a * fo 
prevent the further growth of popery z it is enacted, that 

* «every papiſt, or perſon profeſſing the popiſh religion, ſhall, 
from and after the 24th of March, 1703, be diſabled and is 
thereby made incapable to buy and purchaſe either in his, 

_ . or her own name, or in the name of any other perſon or 
1 cc perſons for his or her uſe, or in truſt, for him or her, any 
| « * manors, lands, tenements, or hereditaments, or any! rent or 
: 1 {rafts out of the ſame, or any leaſes or.terms thereof, other 
« than any term of years not exceeding 31 years, Whereon a 
rent not leſs than two thirds of the improved yearly value, 
| KU at the time of making ſuch, leaſe of the tenements leaſed, 
60 ſhall. be reſerved and made Pay able during ſuch term: And 
1 that all and ſingular e oligo any other, intereſts 
py 8 or profits whatſoever, other; than ſuch. leaſes - -not ;excceding 
nee 3¹ years as afore ſaid, of, ip, or out of. ſuch lands, tene- 
1 ments, or hereditaments, from and after the laid zgth, day 
0 «© of March, to be bought and ear by « or I, the uſe 

0 


10 Jap JN... 
n or per ſons pro- 


and behoof of any ſuch papiſt, or per 
« fg the Popith religion, or upon any truſt, or Sep, 
< mediately or immediately, to or for the benefit, ul { 

2 advantage of any ſuch perſon or perſons profeſſing the | ee 
religion; Mall be utterly void and of none effect to all 
uche canftruQions and e of the 


EFEFL 


act, as a en within the true intent and meaning 
thereof, that does not conform to the church of Jreland, as 
by law eſtabliſhed, and ſubſcribe the declaration, and take 
and ſubſcribe the oath of abjuration.” 


The general method of conformity directed and intended by 
this act, is to renounce, before the Biſhop of the dioceſe in 
which 


568 I in Parliament, 
gras . Fea the papiſt Mar jubabit, the eros 35 the church of 
— Rome, and ibrolF in the Court of Chancery a certificate thered 


þ <0 
| Th * Lax, 
E—_ ' 


© PJ4 OO OO RE EIT ooo . 


1 or perſon profeſſing the popiſh religion, contrary to the 
true intent and meaning of the ſaid acts, ſhall and my 


and enjoy according to the eſtate and intereſt which ſuchk 


had therein, had he been qualified to purchaſe, hold and 


turned, or ſhall turn from the popiſh to the proteſtant reli 


y thereby (notwithſtanding ſuch perſon ſo profeſſing himſelf 


oy converted, do before the 25th of December, 1709,) or within 


from tnt Biſhop, teſtifying his being à proteſtant and eonfbms 
ing to the church of Ireland as by law eſtabliſſied. And abort 
the time of paſſing this act, it was thought ſufficient for the 
convert to renounce popery before the Biſhop of the dibceſe 
where he dwelt, as being the fitteſt to judge of the converts 
ſincerity, and inroll his certificate to ſhew himſelf à pro- 
teſtäht; but it being found afterwards, that many ſuch pre 
tended converts had notoriouſly eluded the act, another act 
was paſſed 8? Anne, to explain and amend the former act in 
and by this latter ſtatute it was enacted, © that all lands, tene 
* ments and hereditaments, conveyed or leaſed to any papiſt, 


« ſued for and recovered by any proteſtant; who ſhall have. 
cs execution to be put in ſeiſin and poſſeſſion thereof, to hold 


992 


«« papiſt, or perſon r the popiſh religion, ſhould have 


75 eo the fame: And further, that no perſon who hath 
** Zion, ſhall be deemed or taken to be a proteſtant within 
« the' intention of either of the ſaid acts, or take any benefit 


"x proteftant hall, purſuant to either of the ſaid acts, pro- 
cure the certificate of the Biſhop of the dioceſe) unleſs 
« ſuch perſon ſhall, within ſix months next after declaring 
„ himſelf a Proteſtant, or within ſix months after he thall- ' 


- FY 


„ attain the age of 18 years (or thoſe who have already been 


4 three” months after he or they ſhall return to Ireland, if out 
© of it, take and reeeive the holy ſacrament of the Lords 

„ fuppef according to the uſage of the church of Treland; 
« and make and ſubſcribe the declaration and take the oat! 
„of 'abjuration, and file in the Court of Chancery, or ſomo 
tler sf His Mijeſty's four Courts in Dublin, a certificate 
<< thereof, in ſuch manner as the Biſhop's certificate is directed 
ro be filed ; any thing in either of the ſaid acts to whe ane 
« my deinen * pet | 0 


374 
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The appellant,.00 the 21ſt of, September, 172 3. purchaſed. 4 


* 1737: 
— 


from Thomas Vicars, for 800 J. ſeveral leaſes; and intereſts in 
lands and tythes in the Queen's county, and in the county of 
Kiltenny; ſome for lives, others for long terms of years, out 
of which ſeveral rents were reſerved: And he purchaſed from 
Lord Reſt, for 1587. 16. 8 d. Ballylenan and 20 acres in Mon- 
curr in the King's county, for his Lordſhip's life. The appel- 
lant alſo purchaſed other eſtates, and was, at the time of theſe 
ſeveral purchaſes, a papiſt, or perſon profeſſing the popiſh reli- 
giov/-being yorn of popith parents, and edcHag in that reli- 
gion. | | | 


71671 


The 3 5 85 of proteſtant e and educated 
in the proteſtant religion, on the 1 3th of February, 1723, filed 
his bill, as a proteſtant diſcoverer on the ſaid acts, in the Court 
of Exchequer in Jreland, againſt the appellant and the ſaid 


Thomas Vicars, to recover the benefit of the ſeveral eſtates fo 
ne 


The een af ter many great and affected delays, filed two 
inſufficient anſwers, but did not file his third anſwer, ; until 
the 8th of May, 1727, being about three years and three months 


after the bill was filed: And by this anſwer he inſiſted, that 


the reſpondent was a Dragoon in the late King James s army. 
and then went to maſs, and had not ſince conformed to the 
eſtabliſhed church; and therefore was not qualified to be a pro- 
teſtant diſcoverer.— That the appellant, about 1702, went to 
London, where he became, and had ever ſince continued, a pro- 
teſtant: He confeſſed the purchaſes from Thomas Vicars and 
Lord 'Ro/5, but denied any other purchaſe, except one from To- 
mas $hort : He, however, inſiſted, that Owen Carrol, the appel- 
lant's father, on his intermarriage with the appellant's, mother, 
ſettled the lands | purchaſed from Short, to the uſe of himſelf 
for life; remainder in tail male to the iſſue of that marriage, of 


which' the appellent was the eldeſt fon. That Owen, his, father, 


being attainted of high treaſon, on account; of the rebellion in 


Ireland, his eſtate: for life was forfeited, and ſold to Shpre by the 


truſtees for forfeitures, who had in him only an eſtate for 


Owen's life, which the appellant purchaſed; and that Owen 


died a few months after : He admitted, that he was born of 
Popiſh parents ; but inſiſted, that at the times of the ſaid pur- 
Vo. III. 7 F chaſes 


bo 


4 


570 Tales in Parkiamert. 


AA Hike was 4 p roteſtant, And dae to . wing the 
tet! arid mean of the faid ads. 7 
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„The afpoidens filed his replication on abs 20th of Ninn 
3 1727, and ſoon afterwards, a commiſſion to examine wit- 
neſſes, as well for the appellant as for the reſpondent, iſſued and 

was executed in the Queen's county, where the reſpondent 

' exathined many witneſſes, but the appellant none; tho! both 

* his commiſſioners joined with the reſpondent 8 commilſioners, 


7 1 


* 20 he Ben day of Eaſter term, 1728, the firſt rule 'for 


Podcast was granted, and publication would, in four days 
after, have paſſed abſolutely, according to the ſtanding rules of 
the Court, onlels the appellant could have ſhewn by affidavit, 
that Hie ad witneſſes to examine, and that he could not, for 


good reaſons, have examined them on the former commi Bon; 
but the appellant's 8 attorney, not having any ſuch ahdavit, oy 
"valled” with the reſpondent's s attorney to enter into the follow. av 
ing cônſent, which was ſigned by both attornies, ix. "By 
hd ' Gonfent of plaintiff's and defendant's attornies, plaintiff and 
44 elan area erty to examine and crols examine tg, the 


* Effoign day of next Michazlmas term ; publication then, to 


f 3 [2 11 wt 


Now =} Mtkout further motion, and defendant to appear gratis, 


3% 110 
8 honk ſervice of proceſs, or ſuffering a conditional degree. 
And this conſent was, on the motion of the appellant's 8 attorney, 


made An, order. of Court on the 14th of May following. 


N 
qt) 


ela, tlic of chis order, the appellant examined feveral 
rreffes in Eelahl, and allo took out a commiſſion and Examin- 
"82H bthérd it Sr. Dunflan's coffee- houſe i in n London, and 
Sede n dee e e 

16419 TAY „Gens. A. 10 Qt 7 38435 30 2. 1 ee 4 * | 
191051 Meg th df Wouthber, 1728, the appellant moved 5 cad ite 

ec Cha hat he might have commiſſions to examine 
Adee ur Lerch W. Elland, and in or near Paris, and alſo 
An“ DUET; allehgiug, : that the ſaid conſent Was entered into 
Without wil Eats or privity, and that Cornelius Van Eck 


28 


1 Water and others, living at Urrecht, and 
2 2 ur toy of the Queen's county in Ireland, (then f in 


8 1 5.5 439 I v2 


Were very material witneſſes, without whoſe tel⸗ 
4 Lied 1 Was atlvifed, hie could not ſafely proceed to A 


Hetfin 4 afid that rar burton being in London Tome ſhort time 
Cons before 


Caſes in Parliament. 


before the, 1 3th of _ Auguſt, . intending to go ta. Paris hefore 
that day, he ende: 


mined, which he refuſed, and went for Holland; and that one 


of the reſpondent's commiſſioners refuſed: to "_ and examine 
# Parburton before he went. 


TRIZ motion the reſpondent oppoſed, 65 thewing OM 


ab delays of the appellant, and that whilſt dhe on, Was 
e he received the profits of the lands, b 


TERS 


* for the ſaid conſent, the appellant could not, * to 
the practice of the Court, have examined any. witneſſes after 
the firſt time for paſting publication, and that therefore the ſaid 
conſeht was greatly to the appellant's advantage: That iſſue 
0 joined on the 12th of RT WN wo re 


E rz "the reſpondent alſo 1 to the Court an 
Abit, that Warburton was in Ireland twelve months before 
the 12th of April, 1728, and in Dublin fourteen days before 
that time; ſo that the appellant might have, examined. him 
either by commiſſion i in Treland, or before a Baron of the Ex- 
chequer i in Dublin. — And upon hearing counſel, on bath hides, 


the Court thought proper to refuſe the , motion, and ordered 
publication to paſs. 


1130, 211-140 32849 3051409 2103 baA 
On the 2d "my zu of Dass 1 287 che "cauſe" was hedty, 
when an atteſted copy of the memorial of the purchaſe from 
Lord Roſe, by leaſe and releaſe of the 6th. and 7th of February, 
1722, regiſtered i in the Regiſter's office; and an atteſted, copy 
of the inrolment of a certificate from the Archbiſhop of Dub- 
lin, certifying, that it was on the «th of February, 1723, that 
the appellant renounced, before him, the errors, of the church 
of Rome, and was, by his Grace's order, received into the com- 
munion of, and did conform to the church of Treland, as by 
law eſtabliſhed, were read; and the reſpondent fully proved, 
x tl the 50 0 of many credible e _ 3 the * 4 


rn 


9 
8 . 
» x IT © 

NY 
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a . 


eavoured to Prevail c on him to ſtay and be exa- | 


Cafes in Parliament. 


cularly to have receifed the holy ſacrament, according to the” 
uſage of the church of Ireland; but inſtead thereof, it was fully 
proved by many credible witneſſes, that the appellant, in geh 
went frequently to maſs, and publicly received the ſacrament 
in a popiſh chapel from a prieſt of the church of Rome; and 
that ſeveral times afterwards, as often as he returned to Treland, . 
he went frequently to maſs; it was alſo proved by two Wit 
neſſes, that he was at maſs in 1722, and by one witneſs,” that 
he profeſſed himſelf a papiſt, till within a few months, before, 
his father's death ; and by another witneſs, that he was a Papi 
even at his father's, death, which happened on the > 7th of 
Auguſt, 1723, tho the appellant pretended he, in 1702, ecame | 
a proteſtant, and continued ſo at the time of making t e fi ' fad 


TG 


purchaſes — On the other hand, a ſheriff's bailiff and ſome o ot ers 


examined for the appellant, ſwore that they had ſcen the reſp n- 
dent, in the late King James's time, at mals, and that they! ad 


1 


nies the perſecution of popety! yet, the reſpondent proved | 
evidently, that he was then but 14 years old, and that he was 
born of proteſtant parents, and educated i in and always profeſſed 
the proteſtant religion. But the appellant not proving that he | 
had performed the requiſites of the acts, his counſel inſitted,” 
that a papiſt may become a proteſtant, and be capable of bur. 
chaſing lands, without qualifying himſelf as the acts dreck! 


wherefore the Court declared, that before they would give Judg-' 
ment, they would hear counſel on both ſides to that point. | 
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Aecordingly, on the 1oth of February following, the polah” 
was fully debated by many counſel on both fides, and the acts 


| were read; and the Court took time to conſider and adviſe, be" 


fore they would give judgment. — And on the 23d of June, 
1729. the Court declared, that it fully appeared by the proofs,” 
that the reſpondent” was well qualified and entitled to bring his 
bill as a Proteſtant diſcoverer on the ſaid acts; and that the 
appellant not having performed the requiſites by the ſaid acts, 
nor renounced the errors of the church of Rome, as the acts 
required, until the 5th of February, 1723, he was not qua- 
lified to purchaſe or acquire the ſaid ſeveral intereſts and eſtates 
from the ſaid Thomas Vicars and the Lord Roſs ; and therefore 
decreed the reſpondent as a proteſtant diſcoverer, to the benefit 
of the faid purchaſes from Thomas Vicars and Lord Roſs, and 


an account of the profits of them ſince filing his bill, with pol 7 
| {1 .10 00 


to be taxed ; but diſmiſſed the, reſpondentz bill with coſts as 7 
to the: other purchaſes, and ordered injunctions to put the reſpon-. . 
dent in poſſeſſion of the ſaid ph from T homas Picars and. 


Lord Roſs- „ 
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The appellant thetefore appealed, not only from this decree, P. Yorke. 
but Alo from the order of the gth of November, 1728, für . Talbot. 
paſſing publication; ; inſiſting, that it appeared by the proofs in 
the cauſe, that at the time of his making the ſaid ſeveral pur- 
chaſes, he was a proteſtant of the church of England, as by law 
eſtabliſhed ; and therefore well qualified to purchaſe lands, Sc. 


none but papiſts, or perſons profeſſing the popiſh religion, 


being diſabled by the ſaid acts from purchaſing. That it alſo 
appeared by the proofs, that the reſpondent having been a 
Dragoon in King James's army, in the Iriſh rebellion of 1688, 
and having then publicly profeſſed the popiſh religion, and 
never fince duly conformed according to the. acts, was not 
ſufficiently qualified to be a proteſtant diſcoverer or informer, 
or to take any ſuch benefit by thoſe acts, as he now ſou ght; 


{3 


whereas the appellant claimed no benefit thereby, but 8055 to | 


preſerve, and defend his own property and purchaſes, honeſtly made 
and paid for: And therefore the Court ought to have diſmified | 
the reſpondent's s bill with coſts, on his failing to make out a 
title, by proving his own capacity, and the incapacity of the 
appellant. That the pretended agreement for publication to 


paſs on. the Effoign day, was not only procured by the, artful 


ledge or conſent; of the appellant, who was then in London, and 
calculated to deprive the appellant of his right to examine his 
witneſſes; but the ſame had been expreſſly waived ; by the 
reſpondent's examining ſeveral witneſſes after the Eſſoign day, 
contrary to that agreement. That the Court having refuſed to 
grant commiſſions for examining Mr. Warburton in Paris, 
and the ſeveral other material witneſſes at Utrecht, the appellant | 
was thereby debarred from the benefit of their teſtimony on 
the hearing; which would have greatly ſtrengthened the, evi- 
dence, of his other witneſſes examined in the cauſe, and. fully 
proved that the appellant was a ſtudent actually reſiding at 
unde in 1709, at the very time when one, of the reſpopden;.s: 
land. That if ſuch popiſn combinations 4 — 
whoſe parents have been papiſts, were not. diſcouraged, and real 
-Vor. we 1 G | converts 
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"ano converts ſecured ih their rights and properties, the ſeveral-aQs 
3 

of Parliament made to prevent the growth of popery, would 

have à contrary effect; and papiſts would be diſcouraged from 

becoming proteſtants, at the ſame time that proteſtants in all po. 

piſn countries, were greatly encouraged to become papiſts. That 

if taking the oaths of allegiance, abjuration and ſupremacy, and 

making and ſubfcribing the declaration, as by law required, 
mould not be adjudged a ſufficient proof of a papiſt's becoming 

a proteſtant, without a formal renunciation before a Biſhop, 

which the appellant alſo made eight days before the reſpondent 
filed his bill; it would endanger the rights and properties of 

ſeveral proteſtant converts, eſpecially among the -Preſbyterians, 
Anabaptiſts, Quakers and other diffenters, who, by their prin- 

oiples, do not allow epiſcopacy, and conſequently cannot make 

ſuch a renunciation; and to compel them thereto, would be 

deemed a petſecution and violation of the toleration acts, and 

contrary to the true intent and meaning of the two Friſt acts, 

on Which this ſuit was founded. It was therefore hoped, that 

the decree would be reverſed, . the! en s bill | ſed 

- with s 19517 qr + ods zii to aBg 

2103291 TU 91903 DAS At J0q ONT 7{ % bs 

. Lotayebe. . On the ren fide it was a rue, that, as to the, order for 
D. Ryder. paſſing publication, it was too late to appeal from it after pub - 
licat ian had actually paſſed, the proofs ſeen, and à decree made; 

and tif that: order / mould now be reverſed, it would be to give 

the appellant: the liberty of examining witneſſes, contrary, to 
tho moſt certain and eſtabliſhed rules of all Courts of Equity ; ; 
which, 10 preyent perjury, never ſuffers the parties to examine 
witneſſes, after the former depoſitions are once publiſhed. and 
known. Beſides, it was improbable. that the appellant could 
prove in Holland bis renouncing popery, and performing the 
- otheri requiſites of the acts in Ireland; and to prove that he 
renounced it ind Utrecht, would not make him a proteſtant in 
Ireland. But further, the affidavits on which the appellant 
moved were inſufficient, and did not, according to the rules of 
Equity, ſhew to what facts he wauld examine in foreign parts; 
ſo that the Court might judge whether they were material or 
not, and if material, grant a commiſſion, unleſs the reſpondent 
would agree to admit ſuch facts at the heazing.— And as to 
the decree, it was contended to be well founded, becauſe the 
reſpondent was of proteſtant parents, always educated a pro- 
teſtant, and therefore well qualified to be a proteſtant diſco- 
verer 


Cafes in Parliament. 375 
veter under the ſaid acts; but the appellant, was of popiſh pa- He 
ronts, and educated in the popiſh religion; and being an 1r:/b 1 
papiſt, and not having renounced popery, nor obtained and 

intolled the Biſhop's certificate, or received the ſacrament 

according to the uſage of the church of Treland, nor performed 

the other matters required by the acts, to make him be con- 

ſidered as a proteſtant; he was not qualified as a proteſtant, 

when he made the purchaſes in queſtion: For, by the Arch- 

biſhop of Dublinꝭs certificate it appeared, that the appellant's 

conformity was ſubſequent to the making of thoſe purchaſes. 

That tho' the appellant ſaid in his anſwer, that in 1702, when 

but 11 or 12 years of age, he went to London, and there became 

a proteſtant, and continued ſo at the time of his making the 

purchaſes; yet there was the fulleſt proof, that ſeveral, years 

after 1702, he received the ſacrament in Ireland, according to 

the uſage of the church of Rome, and continued ſo to do, as 

often as he returned from abroad to Jreland; and that in 1720 

and 1722 he went to maſs, and was a papiſt to the time of his 

father's death in Auguſt 1723. That the intent of the two 

acts of Parliament above ſtated, was to ſtrengthen the proteſtant 

and weaken tho popiſh intereſt in Ireland, and thereby ſecure 

the church and fate, which had been frequently in the moſt 

imminent danger, from the practices of IViſb papiſts; git es 

therefore of the utmoſt conſequence, and the direct view:of thoſe 

acts, to keep the lands out of their hands, that they might not 

have large elans, ready to riſe with them in rebellion: And it 1 

being a known rule in the conſtruction of acts of Parliament, | 

that ſach as are made to prevent a public' miſchief, ſhould 

receive the moſt liberal oonſtruction, to anſwer the ends thereby 

intended; it was apprehended, that there could ſcarcely be a 

caſe, in which that rule ought to be more followed than the | 

preſent. That after paſſing + the act 20% Hm, the Legiſlature 

found that many ſhifts and evaſions had been practiſed, to 

elude that aw and therefore by the act 82 Hnnæ, they direct- 

ed the feveral other vequiſites to be performed, as the ſtrongeſt 

ties which human policy could invent, to ſhew the ſincenity of 

the party; and therefore, until thoſe requiſites were performed, 

no perſon converted, or to be converted, fhould be deemed a 

'proteſtant within the intent and meaning of either of the! acts, 

even tho' he ſhould obtain and inrol the Biſhop's certificate of 

Ry recantation. And laſtly! that tHe! the) matters in diſpute 
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in this cauſe were but of ſmall value, yet it was aj 
the event of it would greatly affect the proteſtant interelt . 
Ireland ; and would be a laſting precedent to pöſterity, to Arect“ 
what matters Iriſh papiſts, declaring themſelves converts, müfk 
perform to ſhew their ſincerity, before they could. be qualified” 
to purchaſe lands i in Ireland, It was therefore hop ed, tät ke 
N woutd be diſmiſſed with _—_ J e kao GENT 


1 210152949 (2129217 eig 
AcconpincLY, after hearing contelit' on this appealy it-was: 
ORDERED. and ADJUDGED, that the ſame ſhould be diſmifed; 


and the decree therein e of, N N «£7 ot 101 
enn VII. 7 ist 53 
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_ HE appellant Elizabeth was a near leben of Me. The 
e Funes Who being advanced in years, and ; having 
no iſſue, expreſſed a very great regard for her and her ky 
and frequently declared, that he would leave them the WHY 
m er eg fbr . n 07” if Wil 467 IM. 
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In 171 35 the PEE ON Robert Was indebted | to Mr. Penne in 
evi and being then engaged in a Chancery ſuit in relation t to 
the lands and tenements after mentioned, and wanting money 
to ſupply that and other occaſions of his family, Mr. Henne 
very readily undertook to furniſh the ſame; and was defirous, 
that not only what he had ſo advanced, or might advance to 
or for the uſe of the appellant Robert, ſhould at leaſt from and 
after his the ſaid Perine's deceaſe, remain for the ſeparate vie of 
the a ap pellant Elizabeth, or in Cafe of her death; for the benefit 
of ber children; but alſo that ſeveral lands and tenements in 
the counties of Durham and Middleſex, and in the city of 
London, being part leaſehold and part freekold of inheritance, 
which the appellant Robert was entitled to, ſhould, in the firſt 


4 place, 
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place, be made a ſecutity for the ſnatiits ſo lent} or to be lent; 
and ſubject thereto, ſhould be ſettled ſo as that the appellant 
Elizabeth and her children might have the benefit of them. 
Accordingly, the appellant Robert, for theſe conſiderations, was 
preyailed upon to execute to Mr. Penne a bond in the penalty 
of 1000/. bearing date the 2d of January, 1713, which Mr. 
Penne himſelf brought ready prepared; and to which there 
was a condition under written, that if the appellant Robert, 
his heirs, executors, or adminiſtrators, ſhould pay to Mr. Penne, 
his executors, adminiſtrators, or aſſigns, not only the ſaid 501. 
but all ſuch further ſums as he, his executors, or adminiſtra- 
tors, ſhould pay to or for the appellant Robert, on requeſting 
the ſame; and ſhould in the mean time, and on reaſonable 
notice, 2 at the charge of Mr. Penne, convey to him, his execu- 
tors and adminiſtrators, all the appellant Robert's right and 
title to the ſaid lands and tenements, for ſecuring the payment 
of the monies ſo due, or to be due to Penne, his executors, or 
2dminiftrators; within fix months after the date of ſuch con- 
veyance ; and ſhould alſo on like notice, and at the like charge, 
by ſuch conveyance, or ſome other deed, at the election of 
Penne, his executors or adminiſtrators, convey to him and 
them all his the appellant Robert's right and title in the ſaid 
premiſſes, after payment of the ſaid monies, upon ſpecial truſt 
and confidence that they ſhould pay to, or ſuffer to be received 
by the appellant Robert and his aſſigns, the rents and profits, « 
the hid premiſſes to his own uſe for his life; and after 
death, if the appellant Elizabeth ſurvived him; ſhould pay to 
or ſuffer to be received by her, the rents and profits of the pre- 
miſſes for her life, to her own uſe; and after both their deaths 
to the uſe of Robert their ſon, and the iſſue of his body; and 
for want thereof, to the right heirs, executors, adminiſtrators, 
and aſſigns of the appellant Robert for ever, for ſuch. terms, 
eſtate and intereſt in the premiſſes reſpectively, as ſhould be 
therein then to come; then the ſaid bond was to be void. 


Some Wortz time before the execution of this bond, the 
appellant Robert's affairs calling him into Yorkſhire, and the 
appellant Eligabeth being in want of money, acquainted Mr. 
Penne therewith; who thereupon ſupplied her with ſeveral 
ſums: And Mr. Penne ſoon after the bond was executed, being 
mindful of his ſaid agreement, did of his own accord deliver 
the faid bond to the appellant Elizabeth to keep for her own 

-+*YorL. III. Do ES nm. uſe, 
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cuſtody: But Mr. Penne afterwards telling the appellant. E Si da- 
1 bel, he 1 if her huſband ſhould” get the bond into. bis 


the ſame to him; and thereupon Mr. Penne uſed very particular 


= the bare cuſtody thereof. 


to be prepared, bearing date the 2oth of April, 1714, which 
he duly. executed; and after taking notice therein of the 
aforeſaid bond and condition, he, in conſideration of the. na- 


tural love and affection which he had for his neice the appel- 


ſon, the ſon of the appellants, and all and every ſuch child and 


entered into the ſaid bond, did, upon the foot of the agreement 
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uſe, and the 1 femalned for a conſiderable time in her 
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hands ſhe Would be never the better for it, and defiring ſor 
that reaſon to have it back, the appellant Eligabeth returned 


expreſſions of care and kindnefs for the appellant Elizabeth and 
her children, and told her, that he would ſoon ſecure to her 


the monies mentioned in the faid bond, in a better manner than 
23011 L 
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lant Elizabetb, and to the intent that the ſaid bond, and, all 
benefit and advantage to be had thereby might, after his deceaſe, 
be and remain entirely and wholly to and for the uſe and benefit 
of the appellant Elizabeth, and the iflue of her body by the 
appellant Robert; did give and grant to the appellant Elizabeth, 
all;andievery-ſum- and ſums of money which ſhould . be; due 
and wing to the ſaid Penne, his executors, adminiftrators- and 
aſſigus, at the time of his death, or at any time after 
wards, on the faid bond, and all benefit and profit thereof, 
to ande or her (own ſeparate uſe and maintenance; and i in 
caſe ſhe. ſhould not be living at the death of the ſaid Penug, 
then he did give and grant the ſame to Robert Richard- 


children begotten by the appellant Robert on the appellant, 
Elix“abetb, as ſhould be then living, to be equally divided 
between them ſhare and ſhare alike ; and Mr. Penne, did thereby. 
for himſelf, bis executors and adminiſtrators, renounge and 
quit-claim all benefit and advantage to be had by or from the 
ſaid bond after his death, otherwiſe than for the benefit of the 
appellant, Elizabeth and her children as aforeſaid. And i 
deed- poll Mr. Penne delivered to the appellant Elizabeth, SIE ION 


Mr. Penne, at ſeveral times after the appellant. Robert had 


before mentioned, advance to him, or for his uſe, divers ſums 
of mowers # for all which the appellant Robert gave notes of hand; 


1 but 
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but ſuch notes were only intended to ſerve 14s deelaeaktoilt or 
acknowledgments, of what ſums Mr. Penne had advanced upon 
the 10 ſubſequent, to the execution, thereof. no aft 2D 
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On the 13th of October, 1715, Mr. 3 e 8 up- 
ends of 60 years old, intermarried with the reſpondent Elixa- 
beth; then Elizabeth Davis, of the age of 22, or thereabouts, 
who uſed her endeavours to leſſen the eſteem. and kindneſs 
Which Mr. Penne always had for the appellant Eliaubæub his 
niece; and in conſequence of many miſrepreſentations of her 
conduct, and of the appellant Robert's incumbered circumſtances, 

whereby the money which he intended. for the appellant Eliza- 
beth might be loſt, Mr. Penne thought fit to put the bond i in 
fuit ; but the n Robert ; — fearful * this," and of 
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him nhl at his s ſuit i in an action rea the 6 faid 4 bond. 
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head in any action upon. 1 5 3 , Mr. Penne died 1 bing 
firſt made his will, and thereby, deviſed the re/iduunrof his eſtate 
to his wife the reſpondent Elizabeth, and appointed her and the 
reſpondent. Duclett his executors, which will they proved; 
and the reſpondent Elizabeth having in October, 1729, inter- 
married with the reſpondent, Sedgwicke, they ſoon afterwards 
put the ſaid bond in ſuit againſt the en, Robert, ou 


obtained Judgment thereon BY default, bas 18 > 
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The appellant Elizabeth having erated to! Rt a Field 


up! her right under the aforeſaid deed- poll. to the monies due 
upon the ſaid bond, in favour of her buſband the appellant 
Robert; both the appellants i in June, 1728, exhibited their 


bill in Chancer 1 againſt the reſpondents, . praying to be relieved 


againſt the ſal bond, judgment, and, notes, and to have: the 
benefit of the aid deed-poll;;;: and that the notes might be 


delivered up to be cancelled, and for an injunction in the 


mean time. 
& 
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To this bill the reſpondents put in their 3 3 S267 "ml 
admitted, that the monies mentioned in the notes were intended 


to be ſecured by the bond, and that the notes were only evi- 
dences of What had been advanced upon that ſecurity; but 


denied 
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. denied "that ihe” appellant Plizabeth was any way related to | 
— Mr. Penne, or that he ever executed any ſuch deed- pollj but TIN oy 8 
he did, they inſiſted that the ſame was obtained by ſurpriſe or 
undue means. And accordingly, in Auguſt, 1728, the reſpon. 0 
gents filed their croſs bill againſt the appellants and' thelr Dun 
Robert Richardſon, not praying any relief, _ whatſoever, He > M1 
charging, inter alia, the matters ſet forth in their abfwers; ren 
that no conſideration was paid or given for the faid deed Pöl. 
and that Mr. Penne intended to have called in the ae 
advanced on the bond, and for that purpoſe endeavoufe to 
have had the appellant Robert arreſted; and therefore requifed 
a diſeovery of theſe. facts. The appellants and their Gd” fon © 
having anſwered this bill, divers witneſſes were examined in'the” 
original cauſe on the part of the appellants ; and the reſpondents 
examined ſeveral witneſſes on their part in the croſs cauſe : But 
in regard no relief was prayed by the croſs bill, the appellants” 
did not examine any witneſſes in that cauſe, as looking upon, it 
to be needleſs and irregular. . After the depoſitions in both 
cauſes: were actually publiſhed, the reſpondents. obtained an 
order dated the 1 5th of January, 1729, for leave to amend their | 
croſt bill, by praying relief againſt the ſaid deed-poll, and to 
have it delivered up and cancelled, and the croſs bill Was | 
amended. accordingly ; and on the 21ſt of the ſame month, 
they obtained another order, that the depoſitions taken in one 
cauſe ſhould be read as evidence i in the other. | 


17 Oo . 


on the 11th of February, 1729, both cauſes were Neg" toge- 
ther before the Lord Chancellor King ; when the point relied 
upon by the reſpondents was, that the deed- poll Was not exe 
cuted by Mr. Penne; and thereupon his Lordſhip was pleaſed 
to direct, that there ſhould be a trial at law at the ſittings in 
Londan for the Court of King s Bench, to try whether the ſaid 
deed-poll of the 2oth of April, 1714, was the deed of the 
ſaid Thomas Penne or not; after which trial had, either party 
was to be at liberty to reſort back to the Court for further 
directions. | 230 


— l I 
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; Accordingly, on the 28th of May, 1730, the aid 7 Was 
tried before the Lord Chief Juſtice Raymond, and ſeveral wit- 
neſſes were examined on both ſides; when the jury, to the 
entire ſatisfaction of the Court, and without going from the bar. 
55 gave 
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'On the, 3 zu of Sul,” 1730, the cauſes came on to 7b: Ab 
heard open, the equity reſerved; when it was infifted upon for 
the re :{ponc ents, that the deed-poll being a grant of a choſe en 
action, without any valuable conſideration was void, and that 
Mr. Penne, having endeavoured to arreſt the appellant Robert, 
and he > having abſconded, therefore the ſaid deed- poll ought not 
to be eſtabliſhed, ſince 1 it would be making the appellant Robert 
take an advantage by his own default : Whereupon bis Lordſhip 
Was pleaſed, to declare his opinion, that the faid deed-poll was 
a good. deed ; z. but that the intention of the obligor and obligee 
in the bond, being that the obligee Mr. Penne might at any 
time during his life, call in the money owing to him by the 
obligor Mr. Richardſon | ; and the intention of the obligee being 
only to grant to the appellant Elizabeth, ſuch ſum of money as 
ſhould be. owing from the obligor to the — at n time 1 


3 ww 


pave their verdict that the faid egen was the de ed of the fag | > 


Thomas Penne. a-bas! 


# } 


his life-time, endeavoured to call in the money Ken hs — g 
2nd that it was the obligor's fault that the motiey was not got 
in; therefore his Lordſhip did not think fit to give the appel - 
lants. the relief ſought for by their original bill: But decreed, 
that. it ould be referred to the Maſter, to take an account of 
what was due from the appellant Mr. Richardſon to the teſpon- 
dents, the executors of Mr. Penne, with intereſt from the time 
the monies due were ſeverally advanced, and alſo the coſts of the 
action at law on the ſaid bond, and to tax the appellants their 
coſts at law of the aforeſaid iſſue; and what ſhould be ſo taxed, 
was to be deducted out of the monies which ſhould be found due 
to the reſpondents, the executors of Mr. Penne, and that the ap- 
pellant Mr. Richardſon ſhonld pay the reſidue, at ſuch time and 
place as the Maſter ſhould appoint ; and that in the mean time, 
an injunction ſhould be awarded to ſtay all proceedings at law; 
andi that upon payment, the bond and all the notes Gould be 
be delivered up, and that at the appellant s expence, ſatis- 
faction ſhould be acknowledged on the record of the ſaid 
judgment: But if the appellants ſhould not pay the money 
at the time and place ſo to be appointed, the original bill was 
to ſtand diſmiſſed with coſts, and the injuaQion to be there: 
upon diſſolved. „ ta 
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| 3 Tn 1 The appellants apprehending this decree to be erroneous, 
| un appealed From it ; and on their behalf it was faid to be manifeſt 
GE : - ofröm the Prbanble to the deed- poll, that it was Mr. Fenner 
8 Wird © *xprefs intention, that the ond and all the advantages: thereof 
woche ſhould remain wholly and entirely for the benefit of the ap- 
pellant Elizabeth after his death; but this could nöt be, if 
Mr. Penne was to have a right of calling in the tnotlies due 
upon this bond in his lifetime for his own age, for if 
the money had been paid, the bond cught to have been deli- 
vered up, and then it could not remain for the benefit of Mrs. 
"Richardſon Beſides, the deed- poll was abſolute, and hot ſub- 
je& to any condition, or power of revocation. Tbat though 
Mr. Penne did ſue the appellant Robert upon this bond, yet it 
ought to be preſumed he did ſo, out of regard to the appellant 
Eliaiabethb, and in order to recover and otherwiſe ſecure the 
money due thereon for her benefit, agreeable to what appeared 
to have been his expreſs intention; and therefore, as he did 
mot recover the money, his executors ought to be conſidered 
as truſtees for the appellant Eligabeth, more eſpecially as Mr. 
Penne will was totally filent reſpecting this bond and as 
there was not the leaſt proof that by putting the ſame in ſuit, 
he deſigned to diſappoint her of any benefit ſhe was entitled 
to under the deed-poll, or to withdraw his intended bounty 
From her. That the appellant Robert's abſconding, or any 
other act of his, ought not to turn to the prejudice of the 
appellant Elisabeth, the deed- poll and bond being to remain 
for ber ſole and ſeparate benefit; for which reaſon, ſhe ought 
in this caſe to be conſidered as a third perſon, diſtinct from 
her huſband, who claimed no other right thereto, than by 
e the agreement of bis wife fince Mr. Penne death. That by 
ov 100 ſending the appellants to a trial at law as to the execution of 
the deed- poll, it ſeemed to have been underſtood, that if the 
deed was duly executed, the appellants were entitled to relief 
thereon ; for otherwiſe ſuch trial was altogether unneceſſary. 
That though no other conſideration but natural love and af- 
fection was expreſſed in the deed-poll, yet there was mani- 
feſtly another confideration for it, namely, the appellant Robert's 
abridging himſelf of the power he had over his own eſtates, 
by- agreeing to ſettle them upon his wife for life; with 
Temainder to her ſon in tail: And though a choſe en adtion is 
not aſſignable, yet nothing is more frequent than the eſta- 
3 bliſhing 
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"Cates in Putttament. | * 583 


Plipiog ſuch affignments it in a Court of Equity; e and in that” —— 


a reſpect, the reſpondents ought to be confidered as truſtees for Www 
the appellants,, That the croſs bill ought, to have been diſ- 
miſſed. with coſts, not only becauſe no relief was given thereon, 
but becauſe che allegations of it appeared, by the verdict, to 
be falſe and groundleſs: It ought alſo to be diſcountenanced, 

on account of the extraordinary and unuſual management of 
the reſpondents, in examining witneſſes with a view eto relief 
upon a bill of diſcovery only, and in applying for and obtain- 


ing leave to amend this bill, as a matter of courſe, . pub- 
liegtden had actually ee 9 24316009-ya8 O1 0 
"On the other fide 1t was coritended- to hav been Mr. Sore C. Talbot. 
intention, to reſerve to himſelf a power during his life, of — Fazaker- 
calling in all or any part of the money ſecured by this bond; 
and that by the deed he intended only to give the! appellant 
| . Elizabeth fo much of that money, as he thonld think fit to leave 
_ outſtanding at the time of his death. That it appeared from 
the many endeavours which Mr. Penne from time to time made 
uſe of to get the appellant Robert arreſted on the bond, that 
be meant to call in all the money thereby ſecured,” and that 
no part thereof ſhould remain uncalled in at the time of his | 
death, and conſequently, that neither of the appellants ſhould | 
have any benefit thereof. And that the artful endeavours of | 
the appellant Robert to prevent being arreſted, ought not to 1 


to turn to his benefit, or to the diminution of Bar. Penne s | l 
[| 
16ates | o_ „5 ö 


AFTER hearing counſel on this Wend it Was ORDERED Drexzr 


«firmed, 
and ADJUDGED, that the ſame ſhould be dnia and the Jour. vol. 23. 
decree therein complained of, affirmed, 5 5. 671 
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Caſes in Parliament: 
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Caſe Be. © Fdurd Fingerald, EMW = 
Thomas Fitzgerald, Gent. IE 


5 28th April, 1731. | | __ 
H E e having, at ſeveral times, „Porn thee FO 6 
till 1712, paid and advanced to the reſpondent ſeveral 

confäsf able ſums of money, amounting in che whole to 6ool. 


the relpgndent, for ſecuring thereof, executed to the appellant L, 


L © © 


ſaid book he alſo a warrant of attorney to confels Judgment 
for che fm. 2p gt Wa 


"1 44 Wo 247 481 


T We « out * nen to the RIPE 10. cir- 
cumftances, forbore for ſeveral years making any demand af 3 ; 
this debt; but in 1724, the reſpondent coming into the poſ- 
ſeſſion of a very confiderable fortune, the appellant did en 
apply to him for payment of the 6007. and intereſt, which the 
reſpondent neglecting to comply with, the appellant found him 
ſelf under a neceſſity of threatening to put the bond in ſuit; vos 
whereupon the, reſpondent, merely for delay, and to Ray, th 


Eafter term, 1724, in the Court b Chancery i in, Great 3 5 
for relief againſt the ſaid bond and warrant of attorney, ; 1 lar 
geſting, among a variety of other fal ſehoods, that the bond was 
given on a marriage brokage account, and that by agreement, 
it was not to have affected him duriog his life, but was to have 


been a demand on his executors or adminiſtrators only, after his : 
death, 


30 
Te 0 this. bin the appellant put in his anſwer, and thereby. - 


abſolutcl; denied the ſeveral ſuggeſtions made in the bill con- 
cerning the conſideration of the ſaid bond, and the manner of 
obtaining it; and ſwore that the lame was Joy perfected for 
{the conſiderations before mentioned. | qu T 


| The cauſe being at iſſue, ſeveral. witneſſes were examined n 
| both ſides, and the ſame was heard on the Sth of June, 1725. 
before the Lord Chancellor King; when his Lordſhip was 
pleaſed to order, that the reſpondent's bill ſhould ſtand abſo- "HM 
lutely diſmiſſed with colts. 
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The 


Caſes in Paritament. 


The reſpondent, far from attempting to controvert the juſtice 
of this decree, either by petitioning for a rehearing, or by ap- 
pealing” #gainft it, ſuffered the ſame to be duly inrolled ; but 
to clude the force thereof, and to avoid makin g any ſatisfaction 
to the appellant for his ſaid debt and coſts, the reſpondent 

immediately withdrew into Ireland, where the appellant, with 


great difficulty three years afterwards, procured * to be 
arreſted for the debt due on the ſaid bond. 


Whereupon the reſpondent cauſed a bill to be filed againſt a 


the appellant in the Court of Exchequer in Ireland, on the 26th 
of November, 1728, merely for delay and for the fame relief, 
and upon the very ſame allegations in the bill ſo diſmiſſed in 
the Court of Chancery in Great Britain, and no other ; fave 
only a colluſion which he charged between the appellant and 


the — cauſe was heard. 


his the reſpondent's agent, and that he was not in London m_ | 


The appellant, living in London, could not plead or WA 


within the uſual time ; and being forced to pray a: dedimus to 
put in his agg the reſpondent ebjaingd 10. heine * 


courſe. 5 be 


To this bill the bchant, on the 28th a April, 1739, 
pleaded at large, the former bill, anſwer, proceedings and de- 


cree of diſmiſſion inrolled, in bar of ſo much of this new bill, 
as ſought to draw in queſtion again the ſame 


_ And by 
his anſwer, denied the fictitious charge of colluſion or combin- 


ation with the reſpondent's agent in England, or that the reſpon- 


dent Was not in London at the time the former cauſe” was 
heard. | 


On the 23d of Fune, 1730, this plea was argued ; but the 
Court did not think proper to allow it, and diſſolve the i injunc- 


tion ; they were only pleaſed to order, that the benefit of the 
plea ſhould be reſerved until the —_— of the cauſe. 


The appellant therefore appealed from this order, infiting, 
that the Court of Exchequer in Ireland had no right to examine 
into the juſtice of the decree of the Court of Chancery in Great 


Britain in the former cauſe, and therefore ought not to have 


let the reſpondent into a freſh inquiry, touching any matter 


which had there received a final determination; but ſhould have 


Vor. III. 7 K allowed 


D. Ryder. 
E. Malone. 
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—— allowed the plea, as an abſolute bar to ſo much of the new hill, 

. as ſought to draw the ſame matter into queſtion a ſecond time. 
That as the merits of the reſpondent's pretended equity had 
already been tried in a Court of competent Juriſdiction, and 

8 1 found againſt, him; it would be a moſt unreaſonahle delay of 

_ > Juſtice, to make the appellant wait till the ſame merits ſhould be 
tried over again in the preſent cauſe. And that this was appre- 
hended to be the firſt inſtance, where any Court of Judicature, 
in a dependent dominion, ever claimed or pretended to a juriſ- 
diction of this kind; fo that it might become 


hd 
e A 4 th} moſ} dangerous conſequence to all ſuch f Mord 
bs under the unhappy neceſſity of following the perſons of their 


debtors out of this kingdom, in order to obtain juſtice. It 


waz; therefore hoped, that the plea would be allowed with coſts, 
and the injunction diſſolved. 


No caſe appears to have been printed. 9 on the part of the 


reſpondent, nor did any counſel appear for him on the hearing 
of this appeal. | 1 


n o : 


re ＋ 8. Av therefore, after hearing the appellitit 8 Op unſe, it = 
4 by ORDERED and ADjJvDceD, that the ſaid order of the .Courg, 


Or e Per in Feland ſhould be reverſed; and that the pl 
stan * in by, the a ap xHant. ſhould be allowed, and the injunction of che 
2 2101 

win WO 6 ourt obtained Þy, the IRS diſſolved. 
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. Advowſon. e 


A ene deſcending to an heir, 
is real aſſets, and may be ſold for 
| 3 of . 


1 | 
8 1 Y 


Agreements. 


Page 556 


A. contracts with B. for the ſale of 


89278 South-ſea ſtock, for 13601. to 


be paid on or before the day of ſhut. 


——— — PS _ 


ting the Transfer Books, in order to make 
the Chriſtmas dividend; The money not 
being paid, A. brought his action upon 
the covenant, and in his declaration al- 


ſea houſe for the ſpace of an hour before 
the ſhutting of the books, and was ready 
to transfer the ſtock to the defendant, 
but that he was not ready to receive it. 
Om a demurrer, judgment was given for 
the defendant, the plaintiff not having 
made a ſuſſicient tender of the ſtock. 
89 

J. S. agreed to fell a wood upon his 
eſtate to W. and to give him a certain 


"Te 


ledged, that he attended at the South: || 


2 
. 


after the 


was only tenant 1 10 And therefore 


time for cutting and carrying it away. 
The purchaſor being interrupted by par- 


ath of 


| ſons who Kaner n A (ge: to the ſat 


who they inſiſted 


had no "power wer” 17 * his bill 
for a ede of this agreement. 
The Court, upon the hearing, were of 
opinion, that this was only a colourable 
agreement, ſet up in order to try the de- 


| fendant's title in equity, which was pro- 


perly triable at law, and therefore diſ- 
miſſed the bill with coſts. But on an ap- 
peal, the decree was reverſed, and an 
iſſue directed to try the title. Page 101 
bt By martlage articles, A. makes a pro- 
viſion for his wife by way of jointure, 
and in bar of dower, Sc. Proviſo, that 
nothing therein contained, ſhould bar or 
hinder her from enjoying any legacy or 


| bequeſt which the huſband might give 


to 10 nor ſhould extend to all or any 
the houſehold goods, or utenſils of houſehold 
fluff, rings, plate, jewels, or linen of the 
huſband at the time of his death: A. lived 


in London, but had a large houſe fur- 


4 niſhed 


© 
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A IABIL. E of the Principal Matters. 


| 


by reaſon of a ſubſequent Act of Parlia- 


mſhed at Gefport, which he let out to 
Government as an Hoſpital. On his 
death inteſtate, the widow claimed to be 


entitled, under the articles to the furni- 


ture in both houſes; but held, tliat ſhe 
was only entitled to the furniture of the 
houſe in London. Page 199 

By marriage articles, lands were agreed 


to be ſettled on the huſband and wife 
for their lives, remainder to the heirs 


male df the body of the huſband by the 
| wife, remainder to the heirs male of the 
body of the huſband by any other wife, 


remainders to the heirs female of the body 
of the huſband: by this wife. A ſettle- 


ment is made before marriage, and ex- 
preſſed to be in purſuance. of the articles, 
whereby the lands are limited to the huſ- 


band for life ſans waſte, and with power to | 
make leaſes, remainder to the firſt and 


other ſons of the marriage in tail male, 


any, other marriage in tail male, remain- 
der to the beirs of tbe body of the huſ- 
band. There was iffue of this marriage 
only otie daughter, who died in her fa- 
rher's life-time, leaving iſſue two daugh- 
refs. The huſband having ſurvived his 
wife, ſuffered a recovery, and by will de- 
viſed. the premiſes to his filter. Held, 
that the grandaughters were entitled to 
creed. to convey to them accordingly. 
327 

Contracts entered Ini between two 
perlons, to reſtrain. one of them from ſer- 
ting vp or exetcifing a particular trade or 
employment, within a certain limited 
diſtri, and for a valuable conſideration, 
are valid. „ 
Articles of agreement between huſ- 
band and wife, are good without the in- 
xervention of truſtees, Married women 
having ſeparate eſtates, being confidered 
a a equity as ling!e women with regard to 


| 


bond debt. 
| ing, after B.'s death put the bond in 


; ſuch eſtates; and therefore have an abſo- 
lute power of diſpoſing of them in favour ot 
their huſbands, or any other perſon, not- 
withſtanding their coverturg. Page 378 

Where an equal agreement cannot, 


ment, or ſome other lawful impediment, 
be performed in the whole; yet the ſame 
ſhall be ſpecifically executed in ſuch part 
of it as remains lawful. | 389 

A. executes a deed whereby he agrets 
that his executors, Sc. ſhall, after his 
death, pay B. 2000 l. in order to pur- 
chaſe an annuity for the life of herſclf 


| and a baſtard child begotten on her by A. 


Equity will compel a ſpecific performance 
of this agreement. 445 


adets. 


| Perſonal eſtate is the fi rſt andi imme- 
remainder to the firſt and other ſons of | 


diate fund for the payment of debts, and 
therefore, though a man deviſes part of 
his real eſtate in truſt to be ſold, and the 
money applied in payment of his. debts, 
legacies, &c, and gives, the reſidue of his 
perſonal eſtate not ſpecifically bequeathed 
to his nephew; yet the perſonal eſtate 
ſhall be firſt applied in diſcharge. of the 
debts, in eaſe of the truſt eſtate; which 
1s not to be ſold, unleſs the other fund- 
proves deficient. , 290 
An advowſon deſcending to an heir | is 
real aſſets, and may be fold for the pay- 
ment of debts. 536 


Bonds. 


A. being indebted to B. upon bond, 
and there having been a great intimacy 
between them, B. in his laſt ſickneſs de- 
fired his executor not to trouble A. for this 
The executor, notwithſtand- 


ſuit; and on a bill filed for an injunQion 


] 


and 


A TBL E of the Principal Matters. 


. 


and relief, the Court derreed che bond 
to be delivered up to be cancelled, and 
ſatisfaction acknowledged upon the re- 
cord of the jbdamens and that the ex- 
ecuror ſhould pay A. his coſts both at law 
and in eqvity. But this decree was re- 
veried by the Houle of Lords, as to the 
colts. , Page 16 

” 8. being indebted to P. on bond, 
P. by deed - poll, in conſideration of na- 
tural love and affection for E. the wife of 
J. S. agreed, that this bond, and all be- 
ne fit and advantage to be had thereby, 
ſhould, after his death, be and remain 
wholly and entirely for the uſe and bene- 
fir of E. and her iſſue by J. S. P. after- 
wards thought fit to put this bond in ſuit, 
but before the moncy was paid, he died. 
Held, that his executors were entitled to 
the whole debt, and that his bringing an 
action upon the bond was ſufficient evi- 
dence of his intention, that no part of 
the money ſhould remain for the benefit 
of K. 576 


Conditions. 


A. deviſed his eſtate to his ſon in tail, 
remainder to B. for life, on condition 
that he took the name of the teſtator, 
but if he did not, then the eſtate was 
given over to D. The ſon died without 
18 B. performed the condition, and 
died. Held, that B. having performed 
the condition, D. took no eſtate, hut 
that on the death of B. it went to the 
heir at law of A. 486 


Copppbolds. | 


Where any diſpute ariſes from a confu- 
:fion in the boundaries of a copyhold 


eſtate, a commiſſion of inquiry ought to 
be directed, with a previous inſpection 


of all deeds and wiitings. 116 


Vo I. III. 


0 


plraſure. 


The heir at law of 7. S. who was the 
lat of three lives named in the grant of 


a copy hold eſtate, brought à bill againſt 


the Lord of the Manor, to be admitted 
to the eſt ate for his own life, and the 
lives of two other perſons whom he ſhould 
nominate; alledging the - cuſtom of the 
manor fo to be. The defendant, by hie 
anſwer, denied the exiſtence of any ſuch 
cuſtom, and inſiſted that he was not by 


law obliged to renew the copy of any 


tenements holden of the manor, other- 
wiſe than at his dyn free election and 


directed an iſſue to try the cuſtom; but 
on an appeal this order was reve: ſed, and 
the bilt difmiſſed. © Page 269 


'Coypoxtions. 


The Charter of a Coryibrationr eme r 
that the Aldermen ſhalt be choſen annu- 
ally, yet this Cauſe is only directory, and 


does not determine the office of Alder- 


man, zt the end of the year after his 
election; but the Perſon legally elected 
and fworn into the office ſhall continue 
until his death, or removal, in the ſame” 
manner as a perſon Wan the office 
of Mayor. a gusdnaug um 
Where a Charter Ses tbr the Mayor” 
ſhall continue in office until another id 
duly elected and fworn, the ſucceſſor, 
tho” duly” elexted, cannot act tilf fwort ; 
and if he does, judgment of ouſter "my" 
be given againſt mn 173 


A Corporation being” impowered by 
Charter to appoint a  Schoolmaſter, mult, 


in every matter relative to that appoint- 


14994 


ment, adhere ſtrie &ly to the tenor of their 
Charter; and, upon neglecting ſo to do, 


are liable to coſts. * 241 


The acceptance of a Charter, whereby 
the election of Burgeſſes is directed in a 


7 L manner 


The Court, on the hearing,” + 


ol 
* 


ö 
| 


8 907 bns 
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9 


* aickeren from What bad obtained 
by ancient uſage, the uſage being, in- 
conſiſtent with che Charter can no longer 
ſubſiſt, but is determined by the accept- 
ance of the Charter; ; which muſt after- 

wards, be the only meaſure, by which 


the election of furt es is to be govern- 
ed. | £ 11.5 428 


eee 


8 A. on his death - bed deſires his execu- 
-itor net o trouble B. fer. à bond debt ; the 
\ EXccutor, nevertheleſs, puts the bond 
in ſuit. Decreed that he ſhall deliver 
up this bond to E. to be cancelled, and 
pay his colts, both at lay and; in. equity. 
«Burt the dectce; was... revetſcd as to the 
FLoſts. Js 1 2100 | 16 
as Coſts Us hot lie __ 5 1 
to an information, in abe mat a Quo 
178 

©} chmtibrethe Gefehdaut Mill —— a 
gentyal right, but puts the plaintiff to 
abe trouble and expence ot un it, 


S © = p 
ES -& — 


ns Although a Jury find .ovly ſix-pence 


damages and ſix: pence coſts, yet the 
patty prevailing 2 * his * to 

Wn 222 
oy 4: as a-creditor of B. brings «bis vill 42 


4 


de taxed. 


4 


8 eſtate, dhedgitg, that he bad ms his 4 

Will charged i it with the payment of his 
| Lebte On the trial of an ejectment, a 
Vverdict is found againſt the will, 


gelen 


an mn are kane to- coſts. 241 


r 


1 


he ſhall pay the coſts of the ſuit. 203 


| 


233 


2X 1 


el them. 


for the defendant's own private ole 


8 | 4 1 
. n - : 081 
ruled, 
2 14 , 1 . of < " . 22 


" C1 
| 11-1 LI Ta) 


ae Cura 


1201. 30 


Dod 3d 
914} 11 0 5 0 
3-LS1351;b; 
Where cuſtoms are uncerten „untes⸗ 
ſonable, or not warranted by the Fules 
of law, no iſſue ought” to be directed By 
a Court of Equity 10 trying the Kiel 
Page 269 
Tythes of fiſn are payable only by 
cuſtom, and catitiorbe claimed as a mere 


Perſonal tythe deductis expenſis; for where 
tythes in kind are due only by cuſtom, 


it ſeems impraQicable to deduct the ex 


„ . af 


 CBEP #41t 54 «| : ne 
Sv p * 3 8 , 


g LY 7 N G5 
Pences. 5 479 


Demurrert. 


* ac > x 2 
18 34935 17 71. 


Ta a bill brought fort pay mert of a ſe- 


gacy, c. the defendant was "chatged 
with having admitted the facts on which 
the plaintiff's right was founded, in Jute 
caſe ſtated by him for the opinion of 
counſel ; and therefore the defendant was 


required to ſer forth the caſe ver him ct 
literatim. Defendant demutred, fot that 
the plaintiff was not entitled to any ſüch 
diſcovery, and that the opinion was taken 


and 


But this demutrer was ober- 


ſatisfaction. 
| . 9 903: 


"19 Sq * 


. 9112 3 \ 111 Y2 Q 10 . 
Depolit. 


I tj: 7975 „ 


7 having botrawed of B. 11001 Hot 


only gave him a bond for ir, bur e as a 
and 1, collateral ſecurity, depoſited with. him a 
A? $'bill1 is diſmiſſed: with coſts. 0 
But on an appeal, this decree, 0 far as. it 
Fo related to colts, Mas reverſed; 
A Corporation nominating a School. | 


"maſter: contrary to the particular tenor 


ſubſcription receipt of the South. ea Com- 


pany, No. 195. for 500 l. with liberty to 
ſell it in caſe default ſhould be made in 


payment of the debt, Before the bond 
became payable, B. ſold this receipt for 
27001. but pretended. that | it was not the 
receipt depoſited by A. that receipt | be⸗ 
ing No. 194. for the ſame ſum, an and 
which, after default made in Payment of 

dhe 


the bond, B. ſold. for no more than 5951. 


On a bill filed againſt , an iſſue was 
direcied to try whether the receipt ſo de- 


poſited Was No. 19.5. or, 194. and a, ver- 
Aict being found that it was No. 193. B. 
Was. decreed to account for che d! ference, 
With joterelt and calls. Page 142 
s Sd 


: 


x 
Jia 


. Devie. 


i © (13 5 
# 3 % 6 


31906 97 10} 


0 1 pt 5 to > her daughter E. my tr ong b 


Lor, and eobatſoever is in it, and all ny 
. cheſts and cabinets, and whatſoever is in 
© them. This ſtrong box was fixed upon 


a frame containing ſeveral drawe:s, and | 


in theſe drawers were ſound bank notes 
and: other things of value. Licld, that 


the. frame and . did not pals by 


the deviſe. of the ſtrong box 
appeal, this decree, was reverſed. 
- A deviſe of lands, tro truſtees, who are 
afterwards changed, by a codicil, is not 
© rebeg. by the codicil ; bur the new 
truſtees ſhall ſtand ſciſed upon the truſts 
05 che will, although the word beirs, is 
not made ule of in the codicil. 107 


Lands are deyiſed to A. and the heire 


but on an 


"of his body, A. dies in the life-time of 


the teſtator: Held, that the deviſe chere · 


by became void, and that the only ſon 
direct; and, after, her death, the. truſ- 
| tees; were to Rand-:ſeiſed to the Wif;phghe 
heits of her body, wich. other, remainJers 


4-over., Held, that this, was a uſe execut- 
ber body; this liantation over is void as 


of 7. could one no title under it. 
II | 161 


A. deviſes real and 3 es eſtate to B. 


9900 life, with remainder ro the heirs of 


„ the | 
-({RD 


perſonal eſtare, and B. thall'take 
it abſolutely. 1 e 


az, 


S- - S. deviſes lands to be ſold for pay- 
ment of his debts and legacies, and the 
be to be laid out in the purchaſe of | 


other lands. to Be fertled on A. and B. 
and the furvivor of them and their heirs, 
equally to be divided between th, ſhare 
and Hare al 4e. 


3 


36 


4 died in the . ie 1 ti ne | 


| 


1 


+4 


1 
1, 


— — 


heir of B. 


of 2 ietaor, * the queſtion Was, 
whether his moiety' "(hioule deſcend t the 
teſtator”s 8 heir at law, as A lapfed deviſe, 

or ſhould go to B. the forewiag de vier 
Held, that the fitſt part of the derhe 
made A: and B. plainly Joint- tenants, 8A 
therefore B. by ſarvivorſhip, became. 


titled to the whole for Wife but that the 


inheritance being deviſed to them ase- 
nants in common, one motety having 
lapſed by 4.'s death, in the life-time of 
the teſtator, ſhall deſcend to the teltato1's 
heir at law, expectant on the 'deathtof B, 
and that 1 other ae en go toalie 
Hage 297 

| Devise of U ebony: eficte to M. for 
Ute; and afterwards for her children, and 


che yeatly intereſt arid produce to be for 
their maintenance,” till the ſons attdin 


21, and the daughters 18, at which ages 
their reſpective portions to be paid and, 


for wunt of ſuch iſſue, then to B. AH. 


dies without iſſue; and the deviſr ovet to 


B. was held to be good, the wopds for 
want of: ſuch iſſue 


g. che lame, a as 


FRO of fach children. M 583 
Lands are deviled to t uſtees and their 


heirs; in cruſt ta pay ſcyergl legacies and 


annuities, and then to pay the ſurplas of 
the rents and profits to A. during cher 


life, for her ſeparate uſe, or as ſhe. ſhge14 


9 Y ' © &# 


ed n Ihe ruſſees and their heirs, Wing 
heiflife of A. and, that, ſhe, had;,qoly 


truſt in the ſurplus rents and,, prghirs 


during her lite; andi chat the fr ddeat 
limitation te be -zryſtces, .to, the uſe of 


chocheirs: of her hy, Vas 2 uſe egecuted 
in cher perſops ent cd o take by; yirtue 
1, 4herebf: Andi therefore, there being; only 


a truſt eſtate in the anceſtor, and a uſe 
executed in the heirs of her body, theſe 
different 


A Ta BLE of the Principal Matters. 


different ĩntereſts could not unite ſo as to | A writ of error was brought in F. R. 

create an eſtate tail by operation of law in in the life-time of King George I. but was 

the anceſtor. Page 458 | not argued till after the aceeſſon of King 

A deviſe to one, with a limitation over | George Ii: when the judgment was'affifm- 

| to another if the firſt devilee dies wich- | ed. On a writ of error in Pailfainient, 
out iſſue, creates, in conſtruction of Jaw, | this judgment was reverſedg it btmg 

an eſtate tail in the firſt deviſce, as well | held, that the firſt writ of error (the King 

as if the deviſe had been to him and the | being the ſole plaintiff in the eauſe) Was 


theirs, of his body. | 407 | abſolutely abared. Puge 48 
As. deviled Nane to his ſon in tail, A, 
F . remainder to B. for life, on condition that  E'videnre. Ti 
he ſhould change his name, and if he A010 1 ttt 


did nor, then the rettator gave the eſtate Parol proof of a teſtator's direction to 
over to D. The ſon died without iſſue, | his executor not To trouble A. for a bond 
B. performed the condition and died: And debt, is ſufficient to ground a decree 
upon a queſtion, whether D. ſhould have againſt the executor to deliver” up this 
che eſtate after the death of B. it was | bond to be cancelled, and acknowledge 
held, that D. took no eſtate on the | ſatisfaction upon the record ef the Jeg. 
Geath of B. but chat it went co the heir | ment. ——. 
at law of A. NV gTo ki 486 The entries of a Rabat: Rave? ard 
A. deviſed his real eſtate to his ſon F. | a defeazance thereon in the book of the 
during his life, remainder after his de- | Clerkief the Recognizance in the Curr 
ceaſe to his eldeſt ſon that ſhovidbe then | gf Chancery in Ireland, held to be good 
living, remainders over. F. ſuffered a re- evidence, the originals not being SK 
covery, atid-declaret the uſe to bhimſelf found. 238 
ing feen Held, chat T. took only an An ottefted copy ot. an entry ar the 
eſtarc-for-life, and chat the recovery was N boek of the Chamberlain of London, that 
bad. For where a particular eſtate is ex- * A. was admiited to the freedoms of the 
preſiy given, it ſhall. nor be altered by | City, is nor ſufficient after his death, 
any.implication from ſubſequent words; to prove him to have been a Freeman, 
eſpecially where ſuch implication, if ad- 
mitted, defcars eee! inne the 


without L the Ong. of his per- 


ſon. n 47 

wh: + af, mw Hie £24 9 ö | After publication, the plaintiff files "a 
porn os blot Ii | ſuppletnental bill, and examines witnels 
2 * Wy? eiten.  - | to prove matters which were in iſſue in 


7 An far wh | 
b The Court * B. R. 1 illowed 
the ſufficiency of a return to a writ of | 
mandamus, and therefare refuſed to grant | 
a peremptory writ, the party applying 
brought his writ of error in Parliament. 
But it. Was held, that no writ of error 
Jay le this caſe, it being merely an award miſes at the end of the term. The de- 
of the Court, and not a {rice formal fendant, by his anſwer, inſiſted, that this 


aden. USA covenant was not intended to be per- 
My 7 formed; 


the origmal cauſc: Held, to be irregu⸗ 4 
lar, and the ſupplemental bill Wält. 
. 

A. brought a bill againſt B. for a ſpe- 

cific petfortktihce of covenants in a leaſe," 5 
and particularly a covenant to leave a' 

certain quantity of allum upon the pre- 


— — — — —— — — — —ͤ —¼ . 
- . g Ce —Cçꝙ—.é' —— 
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formed but at the hearing produced a 
paper, purporting to be a receipt from 


the -leflor' for this particular quantity of 


allum. The Court were of opinion, that 
no regard ought to be had to this paper. 


N only becaule 1 it had a a ſuſpicious ap- | 


prarance in itſelf, but becauſe it was not 
. ipſiſted upon in any of the pleadings; and 
therefore decreed a delivery of the allum. 
Page 93 

The refuſing a party liberty to prove 
exhibits vivd voce, at the hearing of a 
.cauſe in a Court of Equity, is irregular 
and unprecedented. - 119 
An old Inquiſition, poſt mortem, may 
be read as evidence, without producing 
the commiſſion upon which it iſſued ; but 
ir is neceſſary to. prove that ſuch a com- 
miſſion did Keen ique, which may be 
done vivd voce. | 208 
Afidavits in ſupport of evidence, 


given on the trial of an iſſue directed by 


the Court of Chancery, may be read 


upon an appeal from the decree of that 


Court. 2214 
No proofs gan be read on the rehear- 
* of a cauſe, which were not read on 


the original hearing. | 231 


Parol evidence cannot be admitted to 
explain the written words of a. will. 


257 


Courts of equity will not permit an 


examination of witneſſes in perpetuam rei 


memoriam, in order to defeat the title of a 
purchaſor for a, valuable conſideration, 
without notice. . 


h The producing. 4 receipt for intereſt 
within 20 years, indorſed on a bond by 


the obligee, is ſufficient to take off the 
preſumption of payment;  tho* no proof 
be given when ſuch. receipt was written 
and fgned. „ mille by % G35 


lh nels E0) 
Vo I. III. 


} 


mY 'Y 


TIT 


A TABLE of the — — 


An executor is under no obligation to 


give ſecurity,” nor is it uſual for a Court 
of Equity to compel him to give any 
ſecurity, unleſs upon affidavit of | infol- 
vency or miſconduct. 


But where an executrix marries 4 ſe- 
cond huſband in neceſſitous citcumſtances, 
and there are infant children of the firſt 
marriage, the Couft wilt appoint a Re- 
celverr. n 7918; ue, WT; 

An executor borrows money, or ad- 


vances it out of his on pocket, to pay 


ſome of his teſtator*s'creditors who were 
importunate, and threatened to bring 
actions, Sc. Held, that he is entitled to 


an allowance of intereſt for the money fo 


advanced or borrow ed. g63 
2 15 1691 ie ans 5 N 

6 36. * 
1 oreign uus and cuſtoms. - 


11 1 ry , AE 74 


de let Mutes all deedy re- 
3 to eſtates within that iſland, muſt 
be — there in order to make them 
affastum . % 285 
And, by the ſams laws, all the ſtock, 
den, erections and buildings upon 


2 plantation, art ſubject and liable to 


the payment of debts, except Negroes 
and other ſlaves, which are deemed to be 


affixed to the freehold, and cannot be 
ſold for that purpoſe,” unleſs there is a 


meas 4 of general aller. 28389 
volts. 21 169 a 

Ne d & 1 1. tai 24 

441818 kenn LAM 


101 bebt his bill for an Ae ap 
a certain ſum of money, as a commiſ- 
ſion upon the ſale of goods by auction, 


where he attended as a puffer to enfunce 
the price of the goods. Bill diſtmiſſed 


7 M with 


Page 348 


— — py 
— — - — 


— 
a — — 


of a Court of Equity, but muſt have a 


anſyer; but he cannot amend an original 


A. DHH f the Principal Matters.“ 


with goſts . the demand, being of ſuch a 


nature, as ouglu not to have any counte - 
nanęe in a Court of Equity. Page 263 
Where a purchaſor takes advantage of 


the diſtreſs; .0r;, ignorance. of the vendors: 4 


r any particular authority over him, | 
a Court of Equity will. ſet. aſide the pur- 
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An infant is not bound by the decree 


reaſonable time after he comes of age to 
ſhew caule againſt z 112 Sets” 218 

And, upon his coming of age, he 
may amend his anſwer, or put in a, new. 


bill, u any points wherein | i has been diſ- 


d upon t the meſſts. 1 301 
hes the. on of an infant deviſes. 


the "guardianſh Pg to the. Mother, the | 
Cabit of Chancery has no power to con- 


troul this' \ will, unleſs": upon complaint 


2 1 2 3 E 18 
and proot f made * miſbehaviour 1 in tbe 
41 1 FL 32 , 
Mother... 1 


1 8e IS 4g. 341 3 
By articles made previous to ine mar- ö 


riage of 4 female infant, it was agreed, 

that 1 In conſideration. of a ſuitable. j jointure l 
to be made by the huſband after the 
wife" ould come of age, the whole of 
het teal eſtate mould be limited to the 
huſbind in fee. The Jointure was ac- 
cordingly ſettled, and the wife being of 
age, Was a patty to the deed'; but it was 
beth that ſhe was' not bound by the ar- 


2 8 


— 


joifiture,” did not amount o a confitma- 
tio of them. re 12h 1 5¹4 


* , ' \ \ Fs 0 
231 - | 13 * * 1 * A 1 4. 4 J - 


* 
KJ 


wen, A vi I-43 
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"An dc 's was s awarded to > reſtore 
and quier the plaintiff and his tenants in 


d 


i 


_ ingly. brought, and, the. defen 
chaſe, — even after the pur- 


was diſcharged, and an injunction grant: | 


| 5 124 emquills N ed[! 201995 3811 0 


the poſſeſſion of the premiſes; in queſtion;.... 
but! it was at the ſame time ordered, that. 
he ſhould appear to an Ig: be 
brought by the defendant, in ord Bor | 


1009 y 
try the title, An ejectment Mak cord-. 


ASB 
ant ob. 


| 26.14 $. 37 1 
rained a verdict, "and was afterwards put 


io to poſſeſſion. But on an appeal by the 


plaintiff, it was grdered, that-he ſhould 
be at liberty to bring an cjectment to re- 


cover poſſeſſion of the premiſes. ed 
that no mortgage ſhould be 5 0 3 
of his title. : 2 


Nb 30 0 


A leſſee covenants not "to dig 1 up a par- 


ticular part of the demiſed premiſes n 


raiſing ſand, gravel, &c. under the pe- 


nalty of 100 J. per acre. He breaks this 
- Covenant, and thereu on the leſſor files a 
bill for an injuntion, An affidavit of the 


waſte committed, the injunction i is grant- 


ed till anſwer and further” order.” „Alter 
the anſwer. Put in, 4 a motion is made 
to diſſolve the inſunckion, an upon 


d upon... 
ſhewing cauſe, the defendant conſented 


121583 


to appear and plead to an action, "of | 


debt or trover, and to take ſhort, notice "ag | 
of trial; and thereupon t the i injunction i is 


diſſolved. But on an appeal, this order 


il 


ed to continue till the e of the” ” 


nil eiten 


1 cauſe, 


We e Inſurance. b 


| Palinies of 1 againſt 106 or 


J damage by fire, are not, in their nature, 
ticles, and that her acceptance of the 


aſſignable; nor can the intereſt in them 
be transferred from one perſon to an- 
other, without the expreis conſent of the 
office. 497 
A. purchaſes a houſe which was in- 
ſured againſt fire, and an, aſſignment is 
accordingly executed. The houſe iS, af. 


F 


10 


A?T\xXÞ/L FN of the Printipal Matters.“ 


to that accident, A. aſſigns the policy of 
inſucänce.“ Held, chat the purchiſor s 
not entitled to recover. Page 497 


money upon A policy of inſurance, the 
. „ emutred, becauſe the plaintiff's 


0 gegs was at law,” Demurrer allowed. A 
Ken ba 
wy 2 
511 *. 77 5 5 . , 2 5, 
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© "Joint: tenants. 


EE ER A 16 


| "Ts 


Ate of lands to B. and C. and the 
ſurvivor of them and their heirs, equally 
to be divided berween them, ſhare and 
ſhare alike; B. and C. are joint-tenants 


for life; with ſeveral inherits ances. 297 
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FEST. 40 9 th WW 
0 Hcy on 4, 
jointure, are coyenanted to be of a cer- 


119 


of the Huſband, the Jo ointure lands tun 
out deficient. "The jointreſs is entitled to | 
have the deficiency made good out of | 
other fands, and to come in as a ſpecial- | | 
ty creditor d upon the huſband's eftare, for. | 
the arrears of. the” deficiency with, in. 
tereſt,” a Iz: 888 
80 ere in "marriage articles, the 
lands: agreed to be limited in jointure, are 
expreſſed to be of the yearly value of 
800 l. and afterwards prove deficient ; 
this amounts to an agreement that they 
were of that value, and is a ſufficient 
ſoundenoch for making up the deficienty.” 
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. 
W here a party claims under matriage 


articles and ſettlements, made in purlu- 1 


ance thereof, it is not ſuffcient to direct 


* 
. 


* 
* 
AC 


* 
187 | 


| 
a 


4 


* 


for life, for. ber | till after the wife's death; but tl at. ths 


| legatees were intitle ed to have g e ſec curity for 
tain clear yearly value; after, Fig death | 


only; but the iſſbe ſhould be extdhdeds 


| th ry'the execution of he"ſubſequent ler. 
b 1 A Vip! 
To a bill brooght'to recover a ſum of | 


0; age 1 19 1 
' Oh a bil by the Lord of a manôf, 
praying a eotniniffion "20aſceretit "the" Jy 
boundaries" of à copyhold eſtate, an iſſue 


was directecl to try what copyhold — 4 


were in the poſſeſſion of the defendannt. 
But on an appeal, this decree was reverſcd, 


and a commiſſion of inquiry directed, 
with a previous inſpectiot of all deeds, 


Se. | +80 
TIT 55 ee mnouordt 108 — Inn A 
Le 68. 1909 s 10 
Fact 8. f 
Jn i n ino 


* he will, gives all his eat eſtate 
to his wife for life, and then gives to his 


pa children T. and > 4 1001. 411 piece, 4 


7 the * 120 WICK 
they attain 21, or * hall be marie 
FEET MCT VANE Cit Tic 


Held, Fe ſy legacies w were not 1 


MT 18 1 : 


the 12 60 of them at that time. er 


"his will, e legac cy of - 


90 "his. neice 8. r wart 


or m 
riage; 12 by {I Weng that t 


p 
legacy ſhall be made up Hood l. paß 2 
F von F 
at 21, or marriage; dhe f n 1 
and under 2 1, at po, time W e teſt 
tor; making th is codi * Held, that 


ſhe was n to "Intereſt hole 


eee og, or Sh 900 tt be teſtaor, 
e at ie daten attained 26... 
4 2 (Vit To; ns 0 4 55305 

| | 4,gay co his perly pal. «ſtare to truſs... 
|, 5 WW. Hane un 244; and. 
thencefqrth, jp truſt, for him, his, 


— hy adminiſtrators cand. aligns. 
The legatee lived to attain 21, but died; 


inteſtate before 24. Held, that the re- 
preſentative of og entitled, as the 
fight veſted in him immediately upon the 
teltator's death; and that the age of 34 
was theariohed' nr” to preyent the right 


Hair 
ily 


an'iffuc to try the validity of the articles 
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from velting in V. before that age, hr 
to 
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to. direct phe, qrultegs as, to the time of 
payment. +4 „ Fes 

J.. deviſed his al. eſtate to his fon 
*. tor. lle, and after his death, if he 
legpes, em iſſue male, © other perſons, 
and tg.ong of thoſe other perſons he gave 
2 legacy of 5004. when he ſhould attain 
21. 7. the ſon, died wither! iſſue. The 
legatce allo died; and on a bill filed by 


queſtion was, Whether it did not depend, 
with. his ſhare of the real eſtate, upon 
the costingency of the fon's leaving iſſue 
malg: The Court of Chancery held that 
it did and therefore. diſmiſſed the Bill. 
But on an appeal, this decree was re- 
vetſed,- and the legacy ordered to be paid, 
wick aigteralt From dhe e death. 
rn ee elt 353 
. gives his daughter B. a. leſacy of 
19007. 40 be raiſed out of the rents and 
profits of his eſtate, after payment of his 
debis hut without mentioning any par- 
tienlat time of pay ment. This legacy 
will net carry jnteteſt while any of the 
teſtator s debis temain unſatisfied, / nor 
will the Court direct it to be cailed by a 


ln 252 e the eſtate. 85 


erer ee ä | 


497 


228 — a=»; — 8 * 


A. by deed, * his ks to Tr | 
ſelf for life, and then to truſtees to raiſe 
portions for his younger children: Pro- 
vided, that it his cleft jon (who was other- 
wiſe provided for) ſhould pay the por- 
tions, then the truſtees were to ſtand ; 
ſciſed to the uſe of him and his right 

| 
| 


heirs male for ever. The ſon did not pay | 
his debts: 


the. portions, but died inteſtate, leaving 
D. his daughter and only child. Held, 
that D. being heir general, was entitled 
to zthe eſtate ſubject to the charge laid 
thereon by her grandfather. 20 


his. adminiſtrator for this legacy, the 


next remainder- man. 


% x » © 0 
er „ 8 
* a 8 LE | 
1 * 


An eſtate is limited in truſt to A for 
life, - remainder to truſtees to ,preſerve, 
Sc. remainder to his firſt and ther ſons 
in tail male, remainder to B. for life, re- 
mainder to troſteey to preſerye, Oe. re- 
mainder to his firſt ang other ſons in tail 
male, remainder to the right hears of the 
grantor. A. is a papiſt, and has tio fon; 


the truſt, during his life, ſhall go 4X hs 


grantor's right heirs, and not to B. the 
EEE 
. . "har 


Statute of 1ontations,” 8 


- 


7, §. indebted.” by fimple eontrack . 


which was barred by length of ime. 


made his will, and thereby deviſed lands 
in "truſt to pay his debts. This deviſe 
does not revive the debt, and a plea of 


the ſtatute to. a bill filed for the benefit 


of this truſt, hg DYE — — 305. 
. b 
. Sarriage. 3 

* * 


The ſentence of * Page: Coun, £ 
in a cauſe of jactitation of marriage, is 
conclufive; and the legality of that mar- 
riage, cannot afterwards be agitated Ma. 
Court of Equity, even though the pro * 
ceedings in the Eccleſtaſtical Court were - 


collufive. 62 
* * 168 

 Portgage, : > = 
. of being ſciſed of: A large — 


mortgages part of it, and — part ſo 
mortgaged was afterwards ſettled by a2 
private Act of Parliament, in truſt to paß 
But before this truſt was per- 
formed, . ſells part of the mortgage 
eſtate. The perſonal aſſets of A. ſhall be 


applied to exone rate the mortgaged eſtate, 
deſcended 
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deſcended to the heir at law of the pur- 


chat , :- Page i 

A. made a — to B. for 17691, 
payable by five equal payments, within 
the ſpace of five years, with intereſt at 
51. per cent. But the mortgagor covenant- 
ed, that if the money was not paid at 
thoſe times, or within three months after, 
he would tor every ſum, ſo unpaid, pay 
the mortgagee. intereſt after the rate of 
81. per cent. until actual payment. The 
money was not paid according to the 
terms of the deed, and therkfore the 
mortgagee.filed a bill ro forecloſe. The 
Court decreed an account of the princi- 
pal money and. intereſt, at 5 /. per cent. 
only, But on an appeal, this decree was re- 


verſed, and the mortgagor was ordered 
to be charged with intereſt, at 8 J. per 
cent. from the end of three months after 
each payment became du. 68 


Tenant for life, makes a mortgage in 
fee, pretending to be ſeiſed in fee; the 
mortgagee not having notice of the ſet- 
ment, is not bound. 7 one fob 71 

A decree of forecloſure, after an ac- 
quieſcence of 20 years, ſhall not be ſet 


aſide upon a bill of review for errors in 
form only, and not of ſubſtance; we 


therefote a demurter to ſuch a bill, 
good. Fig 


Land e for two ſeveral terms 
of one thouſand years, was afterwards 


ſettled to A. in tail, remainder to B. in 
tail, remainder to A. in fee, whereby A. 
and B. had ſucceſſively an equity of re- 
demption incident to their eſtates. A. by 


his will, appointed the mortgage to be 
paid off, and the terms to be aſſigned to 


M. and by the ſame will deviſed all his 
lands (being ſeiſed of other lands in fee) 
to C. and his heirs. A. and B. both died 
without iſſue, whereby the eſtate tail was 


ſpent; and upon a queſtion, whether — | 


equity of redemption, paſſed to M. by 


the will of J. and was thereby ſevered 
from the reverſion, it was held that ie 


did not; and that M. ftood only in the 
place of the mortgagee, and was liable 
to be n - Page 486 


New rial. 


"* ©. 


On a motion bor h Met of an 
iſſue directed by the Court of Chan- 


cery, ſeveral: affidavits were offered to be 
read, in addition to the evidence given for 


the defendant on the trial of the iſſue; 


but the Court would not permit theſe affi- 


davits to be read, and the judge having 
certified his ſatisfaction with the verdict, 
the motion was refuſed. On an appeal, 
the Houſe of Lords (after debate) ſuffer- 


ed the affidavits to be read, but diſmiſſtd 
the appeal, and affirmed the decree. 214 
A new trial was granted upon reading 


ſome letters of the defendant, ' wherein 2 
he had put a. greater yearly value upon 
the premiſes in queſtion,” than What had 


been found by the Jury upon the former 


trial; although theſe letters were in the 


plaintiff's power, previous to the former 


trial, and might have been then produced 


if he had thought fit. 5 68 
Where, upon a new trial, the former 
verdict may be given in evidence. 222 


2 Ern. 
The aue of 1 It, i + Wilaw III. c. 24 


which diſables a papift from purchaſing 
laod, diſables him alſo from taking by'- 


purchaſe, and rn from taking 


57 deviſe. on 412 


An Vriſo Papiſt conforming any whete 
out of Ireland; cannot purchaſe lands in 


that Kingdom, before he has complied 
with the ſeveral requiſites of the rise Acts 


567 2 


of 249 8 AM. 
7 N Para- 
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Q av din Abos blieb Use? 2119 k (cr aſide; all Ming · was never 
-g : 8 ; &. 8 Paraphernalia.. Tran f 51 married $9 his. father, or i ſhe WAR; that 
gy | N ſhe had been previouſiy married to P. who 


— . 2 5 
*. — 3 — 
6 boos in oem ee YT IR .. 


28 wear! ' oh 08 8 


S 3 


-91 % Where 4 man's. real and erforl. 


** ell gie: ate charged by his. will, with the | 


| pa yment of his debts, and afterwards turn 
= r ont inſufficient. his, wife” 8 jewels and pa- 


was ſtill living. To all che eharges in this 
bill, except what related to her marriage 

wich P. the widow anſwered; hut ns to 
that charge, ſhe: pleaded her rhatriage to 


rapbernalia ſhall be ald gane making | the teſtator, and cohabiting wich him as 
! r? 


. 7 good the Da * ae 187 


ts % . - . * i 4 
, _ \ 2 4 4 p & w & & © 
«J& {(f! 921 1 4 : 2. 252 


1 ¹¹⁰ͥõοi 5 | þ _— 0186-5 
ib 216.3 $43 302 f 5Y 

20 E28 Where ſeyeral perſons * up- 
75 on an eſtate in the different characters of 


purchaſors, leſſees, and mortgagees, the 
perſon claiqing the ultimate beneficial 
intereſt, muſt make them all parties to 


„ (his bill s ig order hat he may not be har- 


. 

7170 og mw In I. To ; s 2 N: | | 
\ 

21 


AItaſſed wich a mukipliciy of- ſuits about 


1; pe and the lame. 3 jEIRY es 


5 Sa he td bs 
A 7 wo» & a xv 


r zich) 31d ;Honqontico £4 
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KR Mol ei 0507 +4 
T A. on behalf of himſelf and his per- 
nets, enters; into contract wich B. for 
the purchaſe of a certain commodity, 
but t the game of B. only Was made uſe 
3 "of in the contract. This contract not be- 
ing performed by B. an action was brought, 
ad a verdict recovered againſt him. On 


*2 bill filed by B. againſt his partners, to 
contribute their ſhares af the damages and 
coſts ; held, that they were liable ſo to do, 
. .haying paid. a proportion of the depoſit, 
A. being cotiled. to an equal ſhare of 
"fe bre if any had been mad. 1427 
. aug Dee Ret go £n 


| 
| 
\ 


* 101 Msn O37 Y Pleas. Das NEO N 


£14. : 


: 1 "op bis willy, made 8 . 
bor, bis wife, which B. bis ſon and beir, 


* 7 t 3 
17. * 49128 2 a 4 * 18. 1 


his wife, and that ſhe had hychim -a ſon 
who was . ſtill living and therefore inſiſted, 

that ſhe was not compellable to anſwer 
the matter of the marriage with P. as it 
tended to criminate and make her guilty 
of bigamy, which, PF law is felony (Plea 
allowed. | | 153304 10780! bs. Page 65 
The plea of a. i releaſeg con- 
taining the words, decrees and orders of the 
| Caurt of Chancery, is à good bar to any 
demand ſet up under a deere of chat Court, 
prior to the date of the releaſe: And if 
the defendant, by his anſwer, denies all the 
charges of fraud, Sc. in obtaining ow 


—_—  — 


; a releaſe, ſuch anſwer, is —— to 


| borate. the. plea- a8 qa 18366 


2 Where a party 1 
ſxears himſelf a purchaſor for a valuable 


conſideration, without notice of the plain- 
tiff's title, it is contrary. to the- uſual 
practice of Courts of Equity, to allow an 
memoriam, in order to defeat the title of 
ſuch purchaſor; but the plaintiff ought 
to proceed to recover as he c without 
the aid of a Court of Equity. 473 
Io a bill filed in Ireland, the defend- 
ant pleads a decree and proceedings for 
the ſame matter, in th Court of Chancery 
of Great * Plea "_ and the 
bill e 514 101 141 534 


At 10 2812 
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WF Baton. 2131 
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oY term is —— for the purp ole of 
, a out of the yearly profits, ſeveral ſor ms 


"fr, his deaths; tile! @ bill againſt her co U 
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for the maintenance and educatlen of 
younger 
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« e childres. until their portions 


become due and then, upon truſt for 
0 1 Fig ſueh ſums of money out f the 
7 eee 2000 J. as the father 


and mother, or the ſurvivor of them, 


mould appoint.” Held, that this 2000 I. 
— intereſt from the time that it © 


might have been raiſed out of the yearly 


tents and profits of the lands; and ari | 
> enquiry: was — in weder to aſcer- 


Page 51 


tain that time. 
Lands — with a portion, after- 
. = deſcend to the party entitled to the 
portion; but this is no extinguĩſhment of | 
- the charge, although the value of the 
lands preatly exceed the amount of the 


Portion | VID 2604 "2.32 


IIa a marriage ens lands are 
limited to the Mulden and wife for their 
lives, remainder to their firſt and other 


ſons in tailz and in default of iſfue male, 
to truſtees to raiſe £5007, for daughters, 
5 payable at 21, or marriage, which ſhould 
firſt happen, and out of the profits to 
pay 1001. per ann. for maintenance; the 
rt payment of ibi maintenance to commence. 


Ale the fate of tbe truſtees ſhall bade 


dome into poſſeſſion, The huſband dies 


vitllout iſſue male, leaving a wife and a 


daughter: Held, chat the portion” ſhall . 


dt be raiſed in the mother's" Uife-rime, | 
becauſe the maintenance, which is natu- 
rally to precede the portion, is Hotito be 


paid, Ws SBI in poſſeſſion. * 
on 41 nnn i 28 * ** 0 a 437 | 
> -v7h hor 11 21 218 Tf 


be. Tan * 20 
** 85 24 * 3 - Py 


+ Tenant for ie, with n potter to make 
"hot of all lands anciently demiſed, re- 
ſerving the ancient rents, and of other 
lands reſerving the . beſt improved rents 
, makes a leaſe of part of the premiſes 
" uluaſly demiſed, reſerving the old accuſtom- | 


ed rents; and à leaſe of other part not 


_ 


uſually demiſed, reſerving ſuch ſum of 
money a for uud am % the beſt and moſt 
improved yearly rent. Both theſe leaſes 
Were held to be void as apainft the te- 
mainder-tman ; the firſt; as not being war- 
ranted by the power, atid che other, for 
the uncertainty of it. "Pape 248 
Where a power is g gde to u cid to 
diſpoſe of her eſtate by will; and the 
afterwards marries, it ſeems that the mar- 


riage is a ſuſpenſion of her power; but 
if ſhe ſurvives) the huſband, her power 


revives. Sed quere, for the Lords ditect- 


ed aicaſe for e che Judges of 
Esdo zaswitib ol ni nο RG 12208 


earn bag ei ! 


[-15n5d 2380 "Prevvgatfve: nOMvf7 


Den lis ods am Rum How! rn: 

f The King, by his prerogative, has a 
| rigla to preſent td A Church, Which be- 
comes vacant, hy his promoting che in- 
cumbent to a biſhoprick; but this right 
mult be exerciſed in the life-time of the 
perſon proftiotedy! che wiſe the King 8 
turn is loſt, 427. Note 
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A conveyance to LJ en aft H an 
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oN 5 ict bp a contract 0 the 
- ſale Uf ſtock, it Binkeflafy for the plain- 


| riff to me that h®had'thade 2 Kga beende 


of the ſtock, before he cin claim the 
money; for his attending at the office on 


the day, and being $eady to transfer, is 
not ſufficient. He ought to ſet out in his 


- dectaration;” the manner 'of * Neue 
ſtocle, and the time and place, when at 
dyrhiere it is uſuelly transferred; et be 


4 ing 
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ing matters wich the Court cannot take | 
notice of judicially. Page 91 


Truſt and truſtees. 


On a reference to a maſter to take. an 
account of money advanced by a truſtee, 
for the fine, &c. of a leaſe, three ſeveral 
commiſſions iſſue to examine WI to 
prove the articles of the charge. Two of 


theſe commiſſions are returned, but, be- 


fore the return of the third, the Maſter 
makes his report, ex parte. This is irre- 
gular, the Maſter muſt review his report, 
and all the orders and proceedings ground- 
ed upon it, were ſet aſide. 82 
A. is a truſtee for B. as to an eſtate, 
and lays out money in relation thereto, 
after which, B. affigns the truſt to C. who 
bei vgs a bill for a conveyance of the eſtate. 
Held, that C. ſhould have no conveyance 
until A. was paid all the money expended 
by him about the premiſes. But this 
decree was reverſed; there being no con- 
tract between 4. and C. relative to the 
money ſo expended. 1440) 
Lands were deyiſcd to truſtees and their 
heirs, in truſt to pay ſeveral legacies and 
annuities, and then to pay. the ſurplus of 
the rents and profits to A. during her 
life, for her ſeparate uſe, or as ſhe ſhould 
direct; and after her death, the truſtees 
vere to ſtand ſeiſed to the uſe of the heirs 
of her body, with remainders over. Held, 
that this was a uſe executed in the truſ- 
tees and their heirs, during the life of A. 
and that ſhe had only a truſt in the ſur- 
plus xents and profits, during her life, 


Tythes. | 


Tythes of fiſh are payable only by 
cuſtom, and cannat be claimed as a mere 
perſonal tythe, deductis expenſis; for where 
tythes in kind are due only by cuſtom, 
it feems 1mpraCticable to deduct the ex- 
pences. Page 479 

Lands exempted from tythes, as being 
part of the demeſnes of an ancient Mo- 
| naſtery, are incloſed by Act of Parlia- 
ment, but ſhall not be made liable to 
tythes by any general words in the Act. 


521 


Wills. 


A codicil atteſted by three witneſſes, 
and ratifying a will, amounts to à te- 
publication of that will, and both ought 
to be conſidered together as one will. 
107 

A will 0 in the Eccleſiaſtical 
Court, cannot, as to perſonal eſtate, be 
impeached in the Court of Chancery, for 
the Spiritual Court has the ſole juriſdic- 
tion of determining wills, ſo far as they 
relate to perſonal eſtate, and if there be 
any fraud or impoſition in obtaining the 
will, it is properly. examinable in that 
Court only. 388 
But where there is any abe upon a 
will reſpecting lands, the validity:of it is 
to be tried at law; and the Court of 


Chancery ought not to make any final 


determination upon the will, before ſuch 
trial is had. ibid. 
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